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THE DECISIONS 


OF THE 


SUPREME COURT OF THE UNITED STATES, 


AT 


JANUARY TERM, 1848. 


Bengamin G. Sims, PLAINTIFF IN ERROR, v. TnHomas IUNDLEY. 


The decisions of this court in Groves v. Slaughter, 15 Peters, 449, and Rowan 2. 
Runnels, 5 Howard, 134, again affirmed. 

The continuance of a cause, or the refusal to continue it, rests in the sound dis- 
cretion of the court in which the motion is made, and cannot be reviewed by 
writ of error. This, also, has been long settled. 

Under the statutes of Mississippi, a protest of promissory notes, and statement of 
notices given to the parties, being certified under the notarial seal and verified 
by the ailidavit of the notary, may be read in evidence. It is not necessary to 
introduce the notary, personally, to testify. 

Under a plea of non assumpsit, testimony cannot be received relating to the resi- 
dence of a party and bearing upon the jurisdiction of the court. 


Tus case was brought up, by writ of error, from the Circuit 
Court of the United States for the Southern District of Missis- 


sippi. 
In 1835, the following notes were executed : — 
$ 4.000. Port Gibson, 2d May, 1835. 


On the fifteenth day of February, eighteen hundred and thirty- 
seven, [ promise to pay, to the order of Passmore Hoopes, four 
thousand dollars, value received, negotiable and payable at the 
oflice of the Planters’ Bank at Port Gibson. 

H. N. Spencer. 

Indorsed: Passmore Hoopes, Benj. G. Sims. 
$ 5,169. Port Gibson, May 2d, 1835. 

Twelve months after the fifteenth February, 1536, | promise 
to pay, without defaleation, to the order of Passmore Hoopes, 
five thousand one hundred sixty-nine dollars, value received, 
negotiable and payable at the oflice of the Planters’ Bank at 
Port Gibson. H. N. Spencer. 

Indorsed: Passmore Hoopes, Beuj. G. Sims. 
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$ 4,000. Port Gibson, 2d May, 1835 
On the fifteenth day of February, eighteen hundred and 
thirty-eight, | promise to pay, to the order of Passmore Hoopes, 
four thousand dollars, value received, negotiable and payable at 
the oflice of the Planters’ Bank at Port Gibson. 
H. N. Srencer. 
Indorsed: Passmore Hoopes, Benj. G. Sims. 


Port Gibson, May 2, 1835. 
Twelve months after the 15th February, 1837, I promise to 
pay, without defalcation, to the order of Passmore Hoopes, five 
thousand one hundred sixty-nine dollars, value received, nego- 
tiable and payable at the oflice of the Planters’ Bank at Port 
Gibson. H. N. Spencer. 
Indorsed : Passmore Hoopes, Benj. G. Sims. 


$ 3,907.17. Clinton, December \Ath, 1835. 
On the first day of January, eighteen hundred and thirty- 
eight, [ promise to pay Thomas Hundley three thousand nine 
hundred and seven dollars and seventeen cents, for value re- 

ceived. Bens. G. Sins. 


All these notes came into the possession of Thomas Hund- 
ley. 
In April, 1838, Hundley brought a suit in the Cireuit Court, 
upon all the notes, agaist Sims, the plaintiff in error. 

At May term, 1838, Sims, the defendant, filed two pleas, 
1. non assumpsit, and 2. that the notes were passed to Hund- 
ley for the purchase of slaves illegally introduced into the 
State, in contravention of the second section of the se eventh 
article of the constitution. 

The plaintiff joined issue upon the first plea and demurred 
to the second. The court sustained the demurrer, and the 
cause went to trial upon the general issue plea. 

When the cause was called for trial, the defendant moved for 
a continuanee, and filed an affidavit, which it is unnecessary to 
state; but the court refused the continuance, to which refusal 
the defendant excepted. 

The bill of exceptions then proceeds as follows : — 


The plaintiff then produced the following record of a protest 
of the said note for $5,169, whieh said record is in the words 
and figures following, to wit :— 


State of Mississippi, Claiborne County, ss: 
I, William M. Randolph, notary. public, branch Planters’ 
Bank, Port Gibson, duly commissioned and qualified according 
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to law, and residing j in 1 said t town, do he reby certify, that on the 

eighteenth day of February, 1837, [ went to the branch Plant- 
ers’ Bank at Port Gibson, and then and there presented for 
payment the original note, of which the following is a true 
copy: 


S$ 5,169. Port Gibson, May 2d, 1842. 
T'welve months afte r the 15th February, 1836, I promise to 
pay, without defaleation, to the order of Passmore Hoopes, 
five thousand one hundred and sixty-nine dollars, value re- 
ceived, negotiable and payable at the oflice of the Planters’ 
Bank at Port Gibson. H. N. Spencer. 
Indorsed, — Passmore Hoopes, 
Berns. G. Sims, 
Hos. Hunp.ey. 





And I then and there demanded payment of the said note, 
according to the tenor and effect, and was answered by the 
teller of the said bank, that the said note would not be paid, 
and that no funds were deposited in said bank for that purpose ; 
and the said note was not paid by any person, when payment 
thereof was demanded as aforesaid. Whereupon, [ protested 
said note for non-payment, and notified the parties thereto of 
said demand, non-payment, and protest, and that the holder of 
said note looked to them for payment thereof, which notices 
were given at the time and in the manner following, to wit: — 
(Copies annexed. ) 

For Passmore Hoopes, written notice of the above tenor was 
handed to him at his store in Port Gibson. 

For Benjamin G. Sims, a written notice of the same tenor 
was put in the post-office at Port Gibson, on the same day, 
directed to him at Clinton, Mi. Which facts, then and there 
noted by me on my official record, constitute, as herein set 
forth, a full and true record of all that was done by me in the 
premises. 

‘ In testimony whereof, I have hereunto set my hand 
[ and afiixed my official seal, this Ist day of June, 1838. 
Ws. M. Ranpoten, Notary Public. 


State of Mississippi, Claiborne County: 

Personally appeared before the undersigned, justice of the 
peace for said county, the above-named Wm. M. Randolph, 
who made oath, that the foregoing record and certificate con- 
tain the truth, to the best of his knowledge and belief. 

Wa. M. Ranpoupu. 

Sworn to before me, this Ist day of June, 1838. 

Lewis Cronzy, J. P. [seat] 
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NOTICES. 


Port Gibson, 18th February, 1837. 
Bens. G. Sins: 

Please to take notice, that a note drawn by H. N. Spencer, 
in favor of Passmore Hoopes, for the sum of § 5,169, and dated 
2d day of May, 1835, was this day protested by me for non- 
payment, and that the holder looks to you for payment as 
indorser thereof. Respectfully, 

Ww. M. Rannoten, Notary Public. 


Port Gibson, 18th February, 1837. 
P. Hoopes: 

Please to take notice, that a note drawn by H. N. Spencer, 
in your favor, for the sum of $5,169, and dated the 2d day of 
May, 1835, was this day protested by me for non-payment, 
and that the holder looks to you for payment as indorser 
thereof. Respectfully, 


Won. M. Ranpouren, Not. Pub. 


To the introduction of which the defendant, by his attorney, 
objected, which objection the court overruled, and adjudged 
the said record suflicient ; to which opinion the defendant, by 
his attorney, excepts ; and thereupon the other records of pro- 
test on said notes of Spencer, indorsed by defendant, were pro- 
duced and read, and the same being identical in substance with 
the preceding, it is agreed said exception shall apply to them 
also; the plaintiff then read said records, proved that said notes 
were protested on the proper day, and the notices directed to 
the proper place, and rested his case. 

The defendant then offered to prove all the facts stated in 
his second plea, but the court refused to hear the proof; to 
which refusal the defendant excepts. The defendant then 
produced a witness, who proved that the plaintiff in this cause 
had been known to him about four years last past, during all 
which time he had resided in (this) Hinds county, Mississippi, 
and that he had considered, and did then consider, him a resi- 
dent citizen of the State of Mississippi; and the defendant was 
proceeding to call another witness, Mr. Cook, deputy-marshal, 
further to prove the same facts, when the testimony was ob- 
jected to by the attorney of the plaintiff, upon the ground that 
it could not be heard under the issue now on trial; which 
objection the court sustained, and excluded all testimony as to 
proof of plaintiff’s citizenship; to which decision of the court, 
ruling out said proof that the plaintiff was a citizen of the 
State of Mississippi, under said plea of non asswmpsil, the 
defendant, by attorney, excepts; and thereupon the jury re- 
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turned a verdict for the pl aintift ; and said exceptions, being 
found conformable to the facts and the agreement of the par- 
ties, are signed, sealed, and ordered to be made of record in the 
cause. Grorce Apams, [L. s. 


Judge of the U.S. for D. Miss. 





Upon this bill of exceptions the case came up to this court. 


It was argued by Mr. Bibb, for the plaintiff in error, no coun- 
sel appearing for the defendant in error. 


Mr. Bibb said, that, after the decisions of this court upon 
the subject-matter of the second plea, as to the meaning of the 
constitution of Mississippi, he would not argue its sufliciency. 
But he insisted that the objection made to the evidence offered 
by the plaintiff, Hundley, of the mere record made out by the 
said notary, was improperly overruled by the court. 

The notary himself, resident of the town and State wherein 
the protest was made, and wherein the trial was had, ought to 
have been introduced to testify ; and his certificate of protest 
of an inland bill, of the same State, wherein the parties all 
lived, and wherein the trial was had, was not legal and suf- 
ficient evidence. On this point the cases of 'Townsley v. Sum- 
rall, 2 Peters, 180, and Chesmer v. Noyes, 2 Campbell’s Rep. 
129, are relied on as conclusive. 

Mr. Chief Justice 'TANEY delivered the opinion of the court. 

This case is brought up by writ of error directed to the Cir- 
euit Court of the United States for the Southern Distriet of 
Mississippi, upon’ a judgment obtained by the defendant in 
error ape the plamtif for the amount of four notes, dated 
May 2, 1835, indorsed by the plaintifi in error to the defend- 
ant ; ea aso for one other note drawn by the former in favor 
of the latter, dated December 14, 

It appears by the record that three questions of law were 
raised at the trial, which are now before this court upon the 
writ of error, the testimony as to the residence of the plain- 
tiff upon the plea of non assumpsit having been properly re- 
fused. 

The first point relied on as a defence to the action was, that 
the notes above mentioned were all indorsed and delivered) by 
Sims to Hundley in payment for slaves brought by Hundley 
into the State of Mississippi as merchandise, and there sold to 
Sims; and that the sale of slaves so brought into the State 
was prohibited by the constitution of Mississippi, and the con- 
tract therefore illegal and void. 

This question was decided in the case of Groves v. Slaugh- 

| * 
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ter, 15 Pet. 449, and again in the two cases of Rowan v. Run- 
nels, at the last term, 5 Howard, 134. And it is the settled 
law in this court, that contracts of this deseription, made at the 
time when these notes bear date, were valid, and not prohibited 
by the constitution of Mississippi. 

The point next in order is presented by the exception taken 
to the refusal of the court to continue the case to another term, 
upon the affidavit filed by the plaintiff in error. But this point, 
also, has been long settled ; and it has always been held in this 
court, that the continuance of a cause, or the refusal to continue, 
rests in the sound discretion of the court in which the motion 
is made, and cannot be reviewed by writ of error. Marine Ins. 
Co. of Alexandria v. Hodgson, 6 Cranch, 206, 217, 218. 

The remaining point, and the only one relied on in the argu- 
ment here, is the exception taken to the admission in evidence 
of the protest and statement of notices given to the plaintiff in 
error, —the said protest and statement being certified under 
the notarial seal, and verified by the aflidavit of the notary. 
This, however, like the two preceding points, has been already 
decided by this court; and this case cannot be distinguished 
from the case of Brandon v. Loftus, 4 Howard, 127. 

It is true, that, upon general principles of commercial law, 
the certificate would not be admissible. But it is made evi- 
dence by the statute of Mississippi, and the rules of evidence 
prescribed by the statute of a State are always followed by the 
courts of the United States, when sitting in the State, in com- 
mercial cases as well as in others. 

The judgment of the Circuit Court is therefore affirmed. 





Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the Cireuit Court of the United States for the South- 
ern District of Mississippi, and was argued by counsel. On 
consideration whereof, it is now here ordered and adjudged by 
this court, that the judgment of the said Circuit Court in this 
cause be and the same is hereby affirmed, with costs and dam- 
ages at the rate of six per centum per annum. 
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Witiiam M. Gwin, tate Marsnar, AnpD Jacop S. Yercer anp Rop- 
ERT H[UGHES, HIS SURETIES, PLAINTIFFS IN ERROR, v. C. 'T. anp A. 
Barron, DereENDANTS IN ERROR. 

The decision of this court in the case of Gwin v. Breedlove, 2 How. 29, reviewed 
and confirmed, viz. :— , 

That under a statute of Mississippi, relating to sheriffs, a summary process against a 
marshal might be resorted to, in order to enforce the payment of a debt, interest, 
and costs, for which he was liable by reason of his default; that the courts of the 
United States could not enforce the payment of a penalty imposed by the State 
Jaws in addition to the money due on the execution ; that a marshal and his sure- 
ties could not be proceeded against, jointly, in this summary way, but they must 
be sued as directed by the act of Congress. 

Any excess of interest awarded over and above the legal rate is a penalty, and 
comes within the above rule. 


Tis case was brought up, by writ of error, from the Circuit 
Court of the United States for the Southern District of Missis- 
sippi, under the following circumstances. 

At May term, 1843, viz. on the 5th of May, the followimeg 
notice was filed. 


To William M. Gwin, late Marshal of the Southern District of 
the State of Mississippi, and Jacob S. Yerger and Robert 
Hughes, his securities in his official bond. 

Please take notice that on Wednesday, the 24th day ot the 
present month (May), T will move the Cireuit Court ef the 
United States for the Southern District of the State of Missis- 
sippl fora judgment against you for the sum of twenty-nine 
hundred and twenty dollars thirty-nine cents, being the amount 
fof | the plaiitits’ money mentioned in the writ ef cenditioné 
erponas, issued from said Circuit Court on the Lith day ot No- 
vember, 1840, in our favor, against Robert G. Crozier. "Vhom- 
as J. Cotfee, and R.S. Hardy, principals, and James J. King 
and William H. Shelton, securities, for the said sum of twenty- 
nine hundred and twenty dollars thirty-nine cents, and which 
said writ commanded the said W. M. Gwin, then marshal, to 
expose the property therein specified to sale, to satisfy the mon- 
ey aforesaid, and interest, and costs due on said execution ; and 
which exeeution or writ of rendition? exponas came to the 
hands of said Gwin in due time, and upon the stme said Gwin 
voluntarily and without authority omitted to levy the money 
aforesaid. LT will also ask said court for a judgement for interest 
on the sum aforesaid, at the rate of thirty per centum per an- 
num from the first Monday in May, 1840, till paid. 

You may attend and oppose said motion, if you think proper. 

Your obt. servt. 
C. 'T. & A. Barron, 
May 5th, 1843. By Rosr. Hucues, their attorney. 
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On the 23d wy May, ‘the de fe ndants filed a demurrer upon 
the following grounds, viz. : 

‘There is no law which pera the making of such a 
motion. 

2. The eitizenship of either plaintiffs or defendants is not 
set out in the motion, or any part of the record in this cause. 

3. If any motion will lie at all in this court against the mar- 
shal and his suretie s, it must be in the name of the United 
States for the use of the creditor. 

A. 'The motion does not set out the bond or obligation of 
the defendants, or in what capacity, or to what extent, or upon 
what kind of obligation, Hughes and Yerger are Gwin’s sure- 
ties. 

The motion does not specify any breach of official duty 
upon the part of Gwin. 

The motion does not show when any breach of oflicial 
duty was committed by Gwin, or that the plaintils have been 
damaged thereby, nor to what extent. 

7. ‘The motion does net show or set forth a demand and re- 
fusal, upon the part of Gwin, to pay over any money collected 
af him for plaintiffs. 

‘There are many other causes of demurrer, which will be 
winaad at the hearing. 

The court below overruled the demurrer, and Gwin and his 
sureties were allowed to plead over. 

Gwin and his sureties put in a plea, “ for that heretofore, be- 
fore the entry of this motion against them, or notice that.any 
such motion would be entered, suits had been instituted in this 
honorable court in favor of the U nited States of America against 
these defendants upon the official bond of said Gwin as mar- 
shal, for breaches of the condition thereof, for sums of money 
collected by Gwin, as marshal, and not paid over by him, in 
amount larger than the penalty of the bond; which suits are 
still pending undetermined in said court against these detend- 
ants, and judgments upon whieh cases will satisfy and dis- 
charge the penalty of said bond ; and to the rendition of judg- 
ment in which cases these defendants are liable.” 

To this plea the plaintiffs demurred, to which there was a 
joinder. 

The court below sustained the demurrer, with leave to plead 
over, Which the defendants declined ; and on proof of the plain- 
tiffs, it appeared, to the satisfaction of the court, that on the 
11th November, 1840, a writ of vendition? exponas was issued 
against Crozier and others, for the sum of $2,970.39, by 
which the marshal was commanded to sell the property im the 
writ mentioned, to satisfy the debt, interest, and costs ; that 
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said writ came to the hands of the marshal | in due time, and 
upon the same he voluntarily and without authority omitted to 
levy the money aforesaid, aud that payment of the said mon- 
ey, due to the plaintiffs on said execution, was by them, since 
the return of the said execution, demanded of Gwin; and it 
also appearing that Gwin gave an official bond, with Yerger 
and Hughes, his securities, the court therefore gave judgment 
against Gwin, Yerger, and Hughes, for the amount due on the 
execution, With interest at the rate of 30 per cent. per annum, 
from the Ist May, 1841, until paid, and costs of the motion. 

The bill of exceptions set out the proceedings on the mo- 
tion, the venditiont exponas bond by Gwin and his sureties ; 
to the reading of which bond the defendants objected, which 
objection the court overruled, and the defendants excepted. 

The plaintiffs then offered Hughes as a witness, which the 
defendants objected to, as he was one of the defendants in the 
motion, which objection the court overruled, and permitted 
Hughes to be introduced as a witness; to which the defend- 
ants, with the exception of Hughes, excepted. 

Hughes then testified, that he was attorney of the plaintiffs 
that at the return term of the venditiont exponas he went to 
the oflice of the marshal, and demanded the money on the same 
of Mr. Hunt, the office deputy of Gwin. Hunt said the money 
was not made; that the property mentioned in the vendition: 
exponas had been sold to gene: H. Shelton, who had prom- 
ised to pay the money for it, but had failed to do so; and that 
he had not the money to i on said venditiont exponas ; that 
he did not want any motion against the marshal for said mon- 
ey, and wished a fier? factas on the judgment of the plaimtiffs, 
for the benefit of the marshal. Hughes also proved that he 
had called on Gwin and told him he wanted the money ; and 
this being all the evidence on the motion, the court gave judg- 
ment against Gwin and his sureties, as above mentioned. To 
all which proceedings of the court, as well as the rendition of 
the judgment, the defendants excepted. 

The causes of error assigned by the counsel for Gwin were 
that the court below erred in overruling the demurrer on the 
part of Gwin and his sureties, in sustaining the demurrer of the 
plaintiffs below, in admitting the bond, in admitting Hughes as 
a Witness, and in rendering the judgment. 

The cause was argued by Mr. Bibb, for the plaintiff in er- 
ror, and Mr. Johnson, for the defendant in error. 


Mr. Chief Justice TANEY delivered the opinion of the court. 


It appears by the record, that this was a summary proceeding. 
PI \ yj 
by motion in the Circuit Court of the United States for the 
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Southern District of Mississippi, against Gwin, late marshal of 
the District, and Yerger and Hughes, the sureties in his offi- 
cial bond, tor the deiault of the marshal in omitting to levy 
the money upon a writ of venditiont exponas. "This summary 
process was according to the provisions of a statute of Mississip- 
pi regulating proceedings upon executions in the courts of that 
State, —and which was supposed, it seems, to have been adopt- 
ed by the courts of the United States, when sitting im the State. 
The defendants in error recovered a judgment against the mar- 
shal and his sureties jointly, in this summary way, for $2,920.30, 
With interest at the rate of thirty per cent. per annum from the 
day on which the venditioni exponas was returnable. 

It is unnecessary at this time to state particularly the provis- 
ions of the statute of the State, or to examine how far these 
provisions can be enforced in a court of the United States. 
For the subject was fully considered in the case of Gwin ». 
Breedlove, 2 How. 29, and the decision in that case is conclu- 
sive upon the case before us. 

In the case referred to, the court held, that, so far as the stat- 
ute of Mississippi authorized a summary process against the 
marshal himself to enforce the payment of the debt, interest, 
and costs, for which he was liable by reason of his default, it 
was adopted by the act of Congress of 1828. But that the 
courts of the United States could not enforee the payment of 
a penalty linposed by the State law, in addition to the money 
due on the execution. And in the same ease, the court further 
held, that such summary proceedings against the sureties of a 
marshal would be repugnant to the act of Congress of April 
10th, 1806; and that if the plaintif in the execution sought 
to charge the sureties fer the default of the marshal, he must 
proceed regularly by action, and obtain his judgment in the 
manner and form pointed out by that law. 

The judgment against the marshal and his sureties is, there- 
fore, clearly erroneous. And if the proceeding had been against 
the marshal alone, it could not have been sustained for the ex- 
cess of interest awarded over and above the legal rate. For 
this excess is evidently imposed as a penalty for the default. 

The judgment must therefore be reversed. 


Order. 


This cause came on to be heard on the transeript of the rec- 
ord from the Cirenit Court of the United States for the South- 
ern District of Mississippi, and was argued by counsel. On 
consideration whereof, it is now here ordered and adjudged by 
this court, that the judgment of the said Cireuit Court in this 
cause be and the same is hereby reversed, with costs, and that 
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this cause be and the same is hereby remanded to the said Cir- 
cuit Court, to be proceeded in according to law and justice, and 
in conformity to the opinion of this court. 





Tue Unitep States, Piaintirrs, v. JAmMEs anp Jonn G. Dantet, 
Executors oF Beverty DanieL, rate U. S. Marsnat. 


An action on the case will not lie against the executors of a deceased marshal, 
where executions had been placed in the hands of the marshal, and false returns 


made on some of them, and imperfect and insufficient entries on others. 


The rule respecting abatement is this: —If the person charged has received no ben- 
efit to himself at the expense of the sufferer, the cause of action does not sur- 
vive. But where, by means of the offence, property is acquired which benefits 


the testator, there an action for the value of the property survives against the 

executor. 

As to the form of action, none will lie, at common law, against an executor, where 
the general issue plea is “ not guilty.” 

Tris case came up from the Cireuit Court of the United 
States for the District of North Carolina, on a certificate of di- 
vision in opinion between the judges thereof. 

In August, 1841, the United States brought an action of 
trespass on the case against the defendants, as executors of 
Beverly Daniel, late marshal, and at May term, 1843, a verdict 
was found for the plaintiffs, subject to the opinion of the court 
upon the following case stated. 

Beverly Daniel being in his lifetime marshal of the District 
of North Carolina, certain executions, at the instance of the 
United States, from the District Court of Newbern. came 
to the hands of one of the deputies of the said marshal, who, 
in the name and on behalf of his principal, made false returns 
upon some of them, and imperfect and insuflicient entries on 
others. After the death of Damiel, this action on the ease was 
brought against the defendants, his executors, to recover dam- 
ages for the said false and insuflicient returns; and it is con- 
tended, on the part of the defendants, that the action will not 
lie, and is not sustainable against them as executors. and it is 
agreed by the parties that judgment shall be rendered for the 
plaintiffs upon the said verdict, if the court shall be of opinion 
that such action is sustainable: otherwise, the said verdict to 
be set aside, and the said action to be discontinued. 

The judges being divided in opinion, the cause came up to 
this court, upon a certificate of such division. 

The cause was argued by Mr. Clifford ( Attorney-General), 
on the part of the United States, and submitted on the record 
by Mr. Badger, on the part of the defendants. 
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Mr. Clifford made two points: — 
That the cause of action survives against the executors. 
2d. "That an action on ¢he case is an appropriate remedy un- 
der the laws of North Carolina, which furnish the rule of de- 
cision on this point. 

Ist. The rule respecting abatement is now nearly confined 
to that laid down by Buller, viz. that where property is con- 
cerned, the action does not abate by the death of the party. 
Cowper, 371. 

The distinction between the cause and the form of action 
must be borne in mind. ‘The difliculty in this case must have 
arisen with regard to the form. ‘The reeord is very impertect, 
and does not show whether the rights of property were in- 
volved or not. But they were so in fact, and T will assume it 
to be so. The testator was certainly lable in his lifetime, 
and [ only contend that the cause of action survives where the 
estate of the testator has been benefited and is therefore re- 
sponsible. It must have been understood in this case that the 
deputy-marshal had made the money. ‘The bond of the mar- 
shal covers the acts of his deputies under the Judiciary Act, 
and therefore the law presumes the money to be in the hands 
of the principal. It makes no difference w hether the estate of 
the marshal has been benefited in point of fact or in presump- 
tion of law. It is equally responsible in both. He has his 
remedy against the deputy, and the law presumes that he will 
right himself. IT assume, in this case, that the money had 
been made. An action for ‘money had and received” has 
been sustained. 3 Campbell, 347. 

But an action for an escape does not survive, because the, es- 
tate has not been benefited. ‘To support these principles, 
13 Mass. 454; 9 Wendell, 29; 1 Pick. 71; 4 Halsted, 173; 
Com. Dig. tit. Administrator, B. 15. 

The laws of North Carolina furnish the rule of decision 
whether case will lie (2 How. 29), and these laws sustain 
the action. 1 Rev. Stat. N.C. 57. This reénacts the law of 
of 1799. It may be said that the provision in this, which says 
suits shall not abate, was intended only to apply to suits then 
brought. But there is no good reason for the exclusion of fu- 
ture suits. 3 Hawks, 563; N. C. Repository, 529, 205, 226 ; 
2 Haywood, 182; 1 Rev. Stat. N. C. page 443, sec. 1, 2, 5. 








Mr. Justice McLEAN delivered the opinion of the court. 

This case is brought here from the District of North Caro- 
lina, on a certificate of a division of opinion by the judges, 
under the act of Congress. 

A jury, having been impanelled to try the issues joined, 
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found for the plaintiffs, and assessed their damages at seven 
hundred seventy-five dollars and eighty cents. ‘This verdict 
was taken by consent of parties, subject to the opinion of the 
court on the following case. 

‘Beverly Daniel, being in his lifetime marshal of the Dis- 
trict of North Carolina, certain executions, at the instance of 
the United States, from the Distriet Court of Newbern, came to 
the hands of one of the deputies of the said marshal, who, in 
the name and on behalf of his principal, made false returns 
upon some of them, and imperfect and insufficient entries on 
others. After the death of Daniel, this action on the case was 
brought against the defendants, his executors, to recover dam- 
ages for the said false and insuflicient returns; and it is con- 
tended that the action will not lie, and is not sustainable 
against them as executors, and it is agreed by the parties that 
judgment shall be rendered for the plaintiffs upon the said 
verdict, if the court shall be of the opinion that such action 
is sustainable; otherwise, the said verdict to be set aside, and 
the action to be discontinued.” And on a motion being made 
for judgment, the opinions of the judges were opposed on the 
point reserved. 

No action will he against an executor for a personal wrong 
by the testator. Com. Dig. Administrator, B. Nor does it he 
against the executor of a jailer for an escape. Ibid. Waste 
does not lic against an executor or administrator; nor an ac- 
tion upon a penal statute. So trover is said not to le against 
an executor upon a trover and conversion by his testator, 
though a ditferent form of action will lie for the same cause. 
‘Cowper, 371. 

If the person charged has secured no benefit to himself at 
the expense of the suiferer, the cause of action is said not to 
survive; but where, by means of the offence, property is ac- 
quired which benefits the testator, there an action for the 
value, of the property shall survive against the executor. And 
it is laid down in Cowper, 376, with respect to the form, that 
no action survives where the plea of the defendant must be 
“not guilty,” but where the case survives, some other form 
must be pursued. 

It the deputy-marshal, in the misfeasance complained of, re- 
ceived money or property, the marshal being responsible for 
such acts, the cause of action survived against his executors. 
But this is not the ease made in the present action. It is an 
action on the ease requiring the general issue of “not guilty.” 
If a liability were shown against the deceased marshal, it could 
not be enforced against his executors in this form. No action, 
where the plea must be thet the testator was not guilty, can 

VOL. VI. 2 
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lie, at common law, against : the executor. Upon the face of 
the record, the action arises ex delicto ; and all private criminal 
injuries or wrongs, as well as all publie crimes, are buried with 
the offender. 3 Bac. Abr. 539. 

The provision in the 10th section of the North Carolina stat- 
ute, “to prevent the abatement of suits in certain cases,’ — 
which declares that an action of trespass on the case, &c., shall 
not abate by the death of either party,—does not atlect the 
above question. 

This court think that the action, in the form prosecuted, 
not maintainable ; and they direct the fact to be so certified to 
the Cireuit Court. 





Order. 

This cause came on to be heard on the transcript of the 
record from the Cireuit Court of the United States for the Dis- 
trict of North Carolina, and on the point or question on which 
the judges of the said Circuit Court were opposed in opinion, 
and which were certified to this court for its opinion, agreeably 
to the act of Congress in such cases made and provided, and 
was argued by counsel. On consideration whereof, it is the 
opinion of this court, that the action in the form prosecuted 
will not he. It is thereupon now here ordered and adjudged 
by this court, that it be so certified to the said Circuit Court. 





Lewis A. Co.iier, PLAINTIFF IN ERROR, v. Jostan STANBROUVGH. 


By the laws of Louisiana, debts which are due to a defendant, against whom an 
execution has issued, may be seized and sold. But they must first. be appraised 
at their cash value, and if two thirds of such appraised Value is not bid, the sher- 
iff must adjourn the sale and again advertise the property. 

This mode of proceeding was adopted by a rule of the Circuit Court of the United 
States, and was therefore obligatory upon the marshal. 

Where the marshal made a sale of some promissory notes secured by mortgage, 
without an appraisement, and sold them for less than one third of their amount, 
the sale was void. 


Tus case was brought up, by a writ of error, issued under 
the 25th section of the Judiciary Act, from the Supreme C ourt 
for the Western District of Louisiana. 

In 1838, David Stanbrough was appointed, by the local au- 
thority in Louisiana, curator of the estate of one Harper, de- 
ceased. 

In 1840, he was sued as curator, in the Cireuit Court of the 
United States for the Eastern District of Louisiana, by the 
Farmers’ Bank of Virginia. Judgment was rendered against 
him, which became final on default. 
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On the 6th of February, 1841, Stanbrough, the curator, ex- 
posed to sale some property of Harper, the deceased, which 
was in the inventory taken by the Probate Court of Madison, 
which court granted the order for a sale. Dougal McCall be- 

‘ame the purchaser, for the sum of § 11,433.66, divided into 
three payments of $3,811.22 each, for which he gave three 
promissory notes, payable to the order of David Stanbrough, 
curator, at the Merchants’ Bank of New Orleans, on the Ist of 
January, 1842, 1843, and 1844. And in order to secure the 
payment of the notes, he executed a mortgage upon the pur- 
chased property. 

At some time subsequent to this, but when the record does 
not show, a fiert facias was issued upon the judgment which 
the Farmers’ Bank of Virginia had obtained against Stan- 
brough, the curator, and a levy was made upon the three notes 
above mentioned. 

On the 31st of December, 1841, David Stanbrough, the cura- 
tor, filed a petition, in the nature of a bill in chancery, to the 
Court of Probates in the Parish of Madison, praying, amongst 
other things, for an injunction to restrain the marshal from fur- 
ther proceedings upon the execution. 

On the LOth of Mareh, 1842, the court granted the injunc- 
tion as prayed for. 

On the Ist of April, 1842, Stanbrough filed a supplemental 
petition, stating that the parties enjoined continued to adver- 
tise the notes for sale, praying that proceedings might be had 
against the parties for a contempt of court, that the editor of 
the paper might be enjoined from further publication of the 
advertisement, and that Dougal MeCall might be enjomed from 
paying the notes to any person except the petitioner. An in- 
junction was issued accordingly, on the same day. 

This injunction being afterwards dissolved, the marshal pro- 
ceeded to sell, on the 9th of April, 1842, the property levied 
upon, being the three notes of McCall given to Stanbrough, 
the curator. The property was offered for sale and sold to 
Lewis A. Collier, the plaintiff in error in the present case. A 
transfer in writing was made of said property by the marshal 
to Collier. The seizure of the notes was made by notifying 
David Stanbrough, in whose hands they were, that they were 
thereby seized by virtue of the execution, but they never came 
to the corporal possession of the marshal. ‘The ‘transfer was 
returned to the oflice of the clerk of the Circuit Court of the 
United States, and there duly recorded. 

On the 30th of July, 1842, Josiah Stanbrough, the defendant 
in error in the present suit, filed a petition in the Ninth District 
Court of the State of Louisiana, stating that the first note of 
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McCall, which became due on the 4th of January, 1842, had 
been protested for non-payment; that it had been transferred 
by the curator, the payee, to one Jesse Stanbrough, and by the 
said Jesse to him, the petitioner. 

He therefore prayed for an order of seizure and sale of the 
property mentioned in the mortgage, for cash enough to pay 
the note then due, and upon a credit sutlicient to meet the other 
payments as they should become due in succession. 

On the same day, an order of «seizure and sale was issued in 
conformity with the prayer of the petition. 

On the 1th of December, 1842, Collier filed a petition in 
the same court, viz. the Niith District Court of the State of 
Louisiana, in which he recited the facts im the ease, and then 
alleged that Josiah Stanbrough had illegally and fraudulently 
obtained possession of the note then due; that David Stan- 
brough, the curator, had become leagued with Josial Stan- 
brough to defraud the petitioner and all other creditors ef 
Harper's estate ; that if the petitioner was not the legal owner 
of the notes, then they were the property of Harper's estate ; 
that Josiah Stanbrough never gave any value for them; and, 
finally, praying for an injunction against all parties concerned, 
which should afterwards be made perpetual. 

An injunction to stay further proceedings was accordingly 
issued. 

On the 4th of May, 1843, Josiah Staubrough filed his auswer, 
denying all the allegations of the petition, and averring that 
the property of the suecession of Harper, whilst administered 
in the Probate Court of Louisiana, could not be legally sub- 
jected to any writ of execution from the federal courts, and 
claiming twenty per cent. damages. 

Before the cause was tried, the following admission of facts 
was filed, viz.: — 


Lewis A. Conuier v. Jostan SranprouGH. 

Ninth District Court of the State of Louisiana, for the Parish 

of Madison. 

The plaintiff! in injunction relies upon the following facts, 
and he cannot go safely to trial without the documents leces- 
sary to prove them : — 

1. Some two or three years since, a judgment was obtained 
in the United States Cireuit Court for the Eastern District of 
Louisiana, against David Stanbrough, as curator of the succes- 
sion of Jesse Harper, deceased, upon a claim against the suc- 
cession of said Harper, at the suit of the Farmers’ Bank of 
Virginia (perhaps the suit is styled “The President, Directors, 
and Company of the Farmers’ Bank of Virginia v. David Stan- 
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brough, curator of the estate of Jesse Harper”); all which 
will appear by the judgment. 

2. Some twelve or fifteen months since, an execution (a fieri 
facias) issued from said United States Circuit Court, at the in- 
stance of the plaintiff in said suit, and under said execution a 
levy was made on the three notes mentioned in the petition of 
the plaintiff in injunction; and, after due advertisement, the 
property was offered for sale, and was sold to Lewis A. Collier, 
the plaintiff in injunction, and a transfer, in writing, was made 
of said property, by the marshal, to said Collier. ‘The seizure 
of the notes relied on was made by notifying David Stan- 
brough, in whose hands they were, that they were thereby 
seized by virtue of said exccution, but they never came to the 
corporal possession of the marshal; all which will appear: by 
the execution, the return of the marshal thereon, and the con- 
veyance of the marshal to Collier as aforesaid. 

3. Said transfer was returned to the office of the clerk of 
said United States court, and there duly recorded. 

The statement of facts, on which the plaintiff in injunction 
relies, as mentioned above, and which facts are hereinbefore 
enumerated, is admitted by the defendant in injunction to be 
true. Bemiss, J. Duntap, B. M. Brawper, 

Attorneys for Defendants. 


The plaintiff in injunction admits that the notes in contro- 
versy Were never appraised, and that the sale was made with- 
out appraisement, and that the notes in question belonged to 
the succession of said Harper, which said succession, at the 
time the said seizure was made, in manner stated above, was in 
due course of administration in the Probate Court of the Parish 
of Madison. R. C. Stockton, Att'y for Collier. 


The following facts were also admitted, viz. :— 

Admitted, that Lewis A. Collier is a creditor of Jesse Har- 
per’s estate, and that for two years, at least, the said succession 
has been insolvent. 

Admitted, that the judgment in the case of the Farmers’ 
Bank of Virginia against David Stanbrough, curator of the 
succession of Jesse Harper, deceased, rendered in the United 
States Cireuit Court of the Eastern District of the State of 
Louisiana, was made final on default. 

Admitted, that David Stanbrough is now, and has been, eu- 
rator of the succession of Jesse Harper, deceased, ever since the 
Ist day of January, 1840. 

Admitted, that David and Jesse Stanbrough are brothers, and 
Josiah Stanbrough is the son of Jesse ; that they all live within 
some three or four miles of each other; that Jesse Stanbrough 
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is security for David on his curater’s bond, as curator of Har- 
per’s estate. 

Adinitted, that in the estate of Harper there was an inventory 
taken by the Probate Court of Madison of said succession of 
Harper, an order of sale, and sale of the property of Harper’s 
estate, and the notes in dispute are of the proceeds of. sale ; 
that all those proceedings took place by order of the Probate 
Couwt. 

It is admitted, that there is no order on the records of the 
Court of Probates ordering the estate of Jesse Harper to be 
insolvent. 

Admitted, that Mr. Stockton, a creditor for § 1.000, has 
never received from the estate of Jesse Harper but $ 250. 

On the 16th of May, 1843, the court made the tollowing 
decree : — 

“ By reason of the law and the evidence being in favor of the 
defendant, Josiah Stanbrough, it is ordered, adjudged, and de- 
creed, that the injunction sued out in this case be dissolved ; 
and it is further decreed, that the defendant recover of the said 
plaintiff, Lew 4. Collier, and his surety, Archibald Matthews, 
in solido, the sum of four hundred and twenty-seven dollars 
damages, being ten per cent. upon the amount of said defend- 
ant’s claim, when enjoined, and that said plaintiff pay the costs 
of this suit to be taxed.” 

From this decree an appeal was had to the Supreme Court 
of the State, which aflirmed the judgment of the District Court, 
with costs. 

A writ of error was sued out to bring the case up to this 
court, and the following assignment of errors filed. 

“ Plaintiff assigns for cause, for which the judgment of the 
honorable the Supreme Court of Louisiana ought to be reversed 
by the honorable the Supreme Court of the United States, and 
a judgment rendered in his favor, as prayed for in his original 
petition, as follows, to wit :— 

“1. The decision of the Supreme Court of Louisiana denies 
to the Circuit Court of the United States for the State of Lon- 
isiana the power to execute judgments rightfully rendered by 
said Circuit Court against the representative of a suecession, by 
proceeding to sell the property of the same, by a writ of fiert 
facias, or otherwise. 

“2. The Supreme Court of Louisiana erred in assuming au- 
thority to inquire into the validity of a judgment or execution 
from the said Circuit Court, or the manner in which said exe- 
cution was proceeded on, the constitution and laws of the 
United States guarantying and conferring on said Cireuit Court 
the power to take cognizance of such cases as that whereon 
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execution issued (to wit, the case of the ‘Farmers’ Bank of 
Virginia v. David ecig curator,’ &c.), which necessarily 
includes the power to execute judgments so rendered. 

The Supreme Court of Louisiana erred in sustaining the 
law of that State which requires money demands against a suc- 
cession to be prosecuted exclusively in the Probate Court, which 
law, the plaintiff avers, contravenes the constitution and laws 
of the United States; so far as it requires foreign creditors to 
prosecute their demands as aforesaid in said State court only 
is, therefore, so far null and void. 

‘4. The judgment aforesaid of the Supreme Court of Louisi- 
ana is, for other reasons, illegal and erroneous, and ought to be 
reversed.” 


The cause was argued by Mr. Bibb, for the plaintiff in error, 
and by Stockton §° Steele and Mr. Henderson (in a printed 
argument), upon the same side. No counsel appeared for the 
defendant in error. ‘The following points were made and ar- 
gue <d by the counsel for the plaintiff in error. 

The decision of the Supreme Court of Louisiana denies 
to * Cireuit Court of the United States for the State of Lou- 
isiana the power to execute judgments rightfully mgmdered by 
said Cirenit Court against the representative of a succession, by 
proceeding to sell the property of the same by a writ of fiert 
a ias, or otherwise. 

2. The Supreme Court of Louisiana erred in deciding that 
a judgme nt of the Cireuit Court of the United States must be 
presented to the Probate Court of Louisiana for classification, 
and that said judgment of the Circuit Court was a mere recog- 
nition that the deceased owed the plaintiff on said judgment 
the sum therein adjudged to him, and thus foreing a foreign 
creditor into a State tribunal to settle the question of the rank 
which his claim shall hold. 

3. The Supreme Court of Louisiana erred in assuming au- 
thority to inquire into the validity of a judgment or execution 
from the said Cireuit Court, or the manner in which said exe- 
cution was proceeded on, the constitution and laws of the 
United States guarantying and conferring on said Circuit Court 
the power to take cognizance of such cases as that whereon 
execution issued (to wit, the case of the “ Farmers’ Bank of 
Virginia v. David Stanbrough, curator,” &c.), which necessarily 
includes the power to execute judgments so rendered. 

4A. The Supreme Court of Louisiana erred in sustaining the 
law of that State which requires money demands against a 
succession to be prosecuted exclusively in the Probate Court ; 
which law, the plaintiff! avers, contravenes the constitution 
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and laws of the United States; so far as it requires foreign 
creditors to prosecute their demands as aforesaid in said State 
court ouly is, therefore, so far null and void. 

5. The judgment aforesaid of the Supreme Court of Louisi- 
ana is, for other reasons, illegal and erroneous, and ought to 
be reversed. 

But as the Court avoided a decision upon these important 
points, resting it upon one which was in some measure col- 
lateral, it is deemed proper to omit the arguments of counsel. 


Mr. Justice CATRON delivered the opinion of the court. 


Lewis A. Collier filed his petition in the District Court held 
for the Parish of Madison, in the State of Louisiana, against 
Josiah Stanbrough and others, alleging that the Farmers’ 
Bank of Virginia had recovered a judgment in the Circuit 
Court of the United States for the Eastern District in that 
State, against David Stanbrough, as curator of the succession 
of Jesse Harper ; that an execution issued on the judgment, by 
which the marshal seized a debt belonging to the succession, 
due from Dougal McCall, evidenced by three notes of hand, 
and by a mortgage on land, securing the payment to be made 
to David @tanbrough, the curator; that the debt, amounting to 
11,433 dollars, was seized and sold by the marshal, and said 
Collier became the purchaser, for the sum of 3,500 dollars, &e. 

It is also alleged, that a fictitious indorsement had been made 
on one of the notes by the curator to Josiah Stanbrough, 
which the petition prays may be annulled, and that the peti- 
tioner may have the benefit of his purchase by judgment and 
execution on the notes and mortgaged property. 

The defendants answered, and insisted that the debt was 
not legally seized or levied upon; and, secondly, that it was 
not legally appraised or advertised, as required by law. 

The facts were agreed, and it was admitted that the notes 
in controversy were never appraised, and that the marshal sold 
them to Collier at a cash sale on the first biddings. 

In the District Court, the law was adjudged to be for the 
defendants, and Collier’s petition was dismissed ; and from this 
judgment he appealed. to the Supreme Court of Louisiana, 
where the judgment was aflirmed; and to reverse this latter 
judgment, the plaintiff prosecuted a writ of error from this 
court to bring up the record; and this he had a right to do, 
as his claim of title was founded on “an authority exercised 
under the United States,” which the judgment below drew in 
question, and the decision was against its validity. 

The only question submitted for our consideration is whether 
the marshal’s sale was void, or valid. 
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The Supreme Court of Louisiana declared, in its opinion 
found in the record, and preceding the judgment, “ that a cred- 
itor residing im another State cannot issue an execution upon 
the judgment which he has obtained in the federal court 
against the executor or administrator of an estate, which is 
admitted in the Court of Probates as insolvent, and take the 
property out of the hands of such executor or administrator, 
and leave nothing for the other creditors,” — adding, that, as it 
was one of the admitted facts that Harper’s estate had been 
insolvent for several years before the seizure and sale were 
made, they were consequently void. 

But as this case has been argued here by counsel for the 
plaintiff, Collier, only, no one appearing for the defendant in 
error, we deem it proper to forbear touching the delicate ques- 
tion on which the Supreme Court of Louisiana founded its 
judgment of aflirmance. Its great importance in different 
States. and the difliculties attending it on either hand, be- 
cause of the conflicts it is likely to produce between the tri- 
bunals of the State and the federal courts, strongly impress 
this court with the propriety of leaving the question open and 
uninfluenced by the present opinion, as no necessity exists for 
such a decision in this case. The judgment of the State 
court pronounced the seizure and sale on the federal execution 
void; this judgment we are called on to revise, and if we find 
that it was proper, for the reasons given by the court below, 
or on other grounds manifestly appearing of record, and equally 
calling into exercise the jurisdiction of this court, it is our 
duty to aflirm it; and we are of opinion that the judgment of 
the State court was proper, on another ground. 

In Louisiana, the debts due to an execution debtor may be 
seized and sold on execution, like other movable property, and 
equally with the immovable property; in respect to lands 
seized on execution, it is necessary, before they are offered for 
sale, that they should be appraised by persons appointed for 





the purpose, and if, when offered at public sale, two thirds of 


the appraised value is not bid, the officer who is attempting 
to sell shall not adjudicate the sale, but cease, and readvertise 
the property, and again offer it at public outery on a credit 
of twelve months; and this mode of proceeding, having been 
adopted by rule in the Cirewit Court of the United States held 
in Louisiana, governs the marshal of that court. Whether 
movable property was entitled to the benefit of the provision 
seems not to have been definitively settled until 1845, in the 
ease of Phelps v. Rightor and others (9 Robinson’s Rep. 541), 
when it was adjudged by the Supreme Court of Louisiana, 
that movable property (of the same description that is here in 
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controversy ) could not be legally sold by a sheriff in virtue of 
an execution, without having been first appraised at its cash 
value, and that then the cash bid on the first offer must be 
equal, at least, to two thirds of the appraised value; and for 
want of such an appraisement and bid, the adjudication of a 
cash sale on the first offer to sell was void, for want of power 
in the officer. And it is proper to remark, that, in the case of 
Gantly v. Ewing (3 Howard, 707), this court declared a 
similar principle to apply in a ease arising under a law of Indi- 
ana, which provided that the fee simple of real estate should 
not be sold, until the sheriff had, at the time and place of sale, 
first offered the rents and profits of the land for a term of seven 
years at public outery, and if no bid was had for the rents 
and profits sufficient to satisfy the execution, then the sheriff 
should proceed to sell the fee. In that case the sheriff had 
proceeded to sell the fee-simple estate without first offering the 
rents and profits for the seven years’ term, and this court held 
that the sale was void, for want of power in the sheriff to 
make it before he complied with the previous step, forasmuch 
as the power to sell the fee simple arose for want of a bid for 
the term. In principle, that case and the one under consid- 
eration cannot be distinguished. In each it was immaterial 
whether the purchaser had or had not knowledge of the fact, 
that the officer had not taken the first step, as on that step the 
power to sell first arose. In this case, no appraisement was 
had, and the debt on the first bidding was struck off to Collier, 
for less than one third of the amount called for by the three 
notes and the mortgage to secure them; and these facts being 
admitted on the record, it follows that the sale was void, and 
that the judgment of the Supreme Court of Louisiana must be 
affirmed. 


Order. 


This cause came on to be heard on the transcript of the 
record from the Supreme Court of the State of Louisiana, and 
was argued by counsel. On consideration whereof, it is now 
here ordered and adjudged by this court, that the judgment of 
the said Supreme Court in this cause be and the same is here- 
by affirmed, with costs. 
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Wituiam BarLey, PLAINTIFF IN ERROR, v. WiLLIAM B. Dozier. 


Where a bill of exchange is presented for acceptance or payment, which is re- 
fused, it is sufficient it the officer who presents it makes a note at the time of 
the facts which occurred on presenting the bill. The formal protest may be 
drawn up afterwards, at the convenience of the notary. 

Under the teers of Mississippi, a protest is not essential to enable the indorsee of an 
inland bill of exchange to recover the amount of it. The statute of Mississippi 
is similar to the English statutes of 9th and 10th of William HI., and 3d and 
4th of Anne, and must receive the same construction with them. 

Before those statutes, the indorsee of an inland bill had a right to recover the 
amount of it from the drawer. This right was not taken away by them; but 
they gave an additional right to interest and damages. The common law right 
remains, 

If a plea to the jurisdiction and a plea of non assumpsit be put in, and the issue be 
made up on the latter plea only, no notice being taken of the former, and upon 
this state of the pleadings the cause goes on to trial, the plea to the jurisdiction 
is considered as waived. 

Although the declaration began with an averment that the drawer and indorser 
were citizens of the same State (which, of course, would oust the jurisdiction of 
the Circuit Court), yet as it afterwards averred that the indorser, who was also 
the payee, was an alien and citizen of Texas, this was sufficient to maintain the 
jurisdiction. 


THis case was brought up, by writ of error, from the Cir- 
cuit Court of the United States for the Southern District of 
Mississippi. 

The tacts were these. 

On the Isth of January, 1838, the following inland bill was 
drawn. 


$ 2.670. Paulding, 18th January, 1838. 
Twelve months after date of this my first and only bill of 
exchange, pay to the order of John D. Fatheree two thousand 
six hundred and seventy dollars, for value received, and place 
the same to account of your ob’t servant, 
Witt. B. Dozier. 
Mr. Pierson Lewis, 
Jackson, Mississippt. 
Indorsed, —J. D. Farnueree. 
Accepted, — Pierson Lewis. 


Being indorsed by Fatheree and accepted by Lewis, it 
passed into the hands of Bailey, the plaintiff! in error. 

On the 21st of January, 1839, when the bill became due, it 
was presented and protested for non-payment, under the cir- 
cumstences which will presently be stated. 

In April, 1841, Bailey brought suit in the Cireuit Court of 
the United States against Dozier and Fatheree, who were 
both alleged in the writ to be citizens of Mississippi, Bailey 
being stated to be a citizen of Virginia. The declaration com- 
menced with stating that Dozier and Fatheree were both citi- 
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zens of Mississippi, but afterwards, in reciting the bill, said, 
“and then and there requested the said Lewis to pay, twelve 
months after the date of said bill of exchange, to John D. 
Fatheree, who is an alien and resident of the republic of 
Texas,” &c. "The declaration contained also counts for money 
“lent and advanced,” ‘ paid, laid out, and expended,” and ** had 
and received.” 

To this, the defendant pleaded two pleas. The first was as 
follows : — 

“And the said defendant, William B. Dozier, in his own 
proper person, comes and says, that this court ought not to 
have or take further cognizance of the action aforesaid, as to 
him, said Dozier, because he says that the said bill cf ex- 
change, in the plaintiff’s declaration mentioned, was drawn 
in the State of Mississippi, to wit, at Paulding, in Mississippi, 
payable at Jackson, in the said State of Mississippi, and that 
the drawer and indorser and acceptor thereof were, and yet 
are, citizens and resident in the State of Mississippi; and said 
bill is not a foreign bill of exchange ; and this the said William 
B. Dozier is ready to verify; wherefore he prays judgment, 
whether this court can or will take further cognizance of the 
action aforesaid. 

“ And for further plea in this behalf, the said William B. Do- 
aier says, that this court ought not to have or take further cog- 
nizance of this action, because he says that the said William 
Bailey, the plaintiff, is a citizen of the State of Mississippi, to 
wit, of the county of Rankin, in said State, and this he is ready 
to verify; wherefore he prays judgment, whether this court 
can or will take further cognizance of the action aforesaid.” 

The second plea was non assumpsit. 

The record showed that the plaintiff joined issue upon the 
last plea, without taking any notice of the first. 

In May, 1843, the cause went to tral, upon this state of 
the pieadings, after a discontinuance had been entered as to 
Fatheree, when the jury, under instructions given by the 
court, found a verdict for the defendant. 

The bill of exceptions taken by the plaintiff, after reciting 
the bill and protest by David H. Dickson, calling himself a jus- 
tice of the peace and ez officio notary public, proceeded thus : — 

“'The plaintiff then introduced David H. Dickson, the notary, 
as a witness, who, being first duly sworn, stated on oath, that, 
on the day the bill fell due, he went to the Union Bank in 
Jackson, and demanded payment of said bill of the teller of 
said bank, and was answered by him that there were no funds 
in the bank to pay said bill. Witness did not know where 
said Pierson Lewis, the acceptor, lived; but on coming out of 
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the bank a person was pointed out to him as said Lewis, the 
acceptor of the bill. Whereupon witness demanded payment 
of said Lewis, who answered that he could not pay the same. 
Whereupon witness protested said bill for non-payment, as 
well against the acceptor as all other parties to the same, and 
on that day deposited in the post-office at Jackson notice of 
the dishonor of said bill, in season to go out by the next mail, 
directed to Paulding, Mississippi, for said Will. B. Dozier, the 
defendant, which is the residence and post-oflice of said Do- 
zier, Who is the drawer of said bill, advising him of the non- 
payment thereof by the acceptor, and that the holder looked to 
him for payment. 

‘On his cross-examination, witness stated, that after he left 
the bank a person was pointed out to him by the plaintiff as 
Pierson Lewis, of whom he made demand of payment, which 
was refused; that the protest now attached to said bill of ex- 
change is not the original protest made out by him on the day 
of said above-named demand. 

“That on making demand of said bill, as above stated, he 
made out a protest and attached the same to the bill by wafer, 
and delivered the bill and protest to the plaintiff; that after- 
wards the plaintiff sent a messenger to him, stating that said 
protest would not do, and requesting another; and thereupon 
Witness tore the bill away from it, and made out another, dif- 
fering from the first, and delivered it, also annexed to said bill, 
to said messenger. That near a year afterward the plaintiff 
applied, in person, to said witness, and stated that said second 
protest was also materially defective, and requested witness to 
make out another; and witness then again separated said bill 
from said second protest, and made out a third protest, and 
after wafering the bill thereto, delivered the said bill and pro- 
test to the said plaintiff, which last is the protest now read to 
the jury, and the two rents or mutilations on said bill desig- 
nate the parts at which it was wafered to each of said protests. 

“That the original protest differed from the second, and the 
third from both the preceding. 

“ Whereupon the defendant, by attorney, moved the court to 
exclude said bill of exchange from the jury for the want of valid 
protest: which motion, after argument, the court sustained, 
and instructed the jury that the plaintiff could not sustain his 
action on the bill of exchange, unaccompanied by a protest. 

“To which plaintiff’s counsel excepted, and tendered this bill 
of exceptions before the jury retired from the box, and prayed 
that the same may be signed, sealed, and made a part of the 
record in this cause ; which is done accordingly. 

“S. J. Guouson. [seau.]” 
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Seo 


a 





? 
| 


26 SUPREME COURT. 


Bailey v. Dozier. 











Upon this bill of exceptions the case came up to this court. 


It was argued by Mr. Bibb, for the plaintiff in error, and 
Mr. Crittenden, for the defe sndant in error. 


Mr. Bibb, for the plaintiff in error, made four points : — 

Ist. "That the judge erred in exeluding the notarial protest 
from the jury. 

2d. The court erred in the instruction given to the jury. 

3d. The judge erred in taking upon himself to decide the 
facts testified by the witness, instead of leaving it to the ju- 
rors to respond to the facts properly within their province, 

Ath. That upon the evidence, the plaintifl! was entitled to 
verdict and judgment; and that the decision of the court, as 
certified in the bill of exceptions, was erroneous. 

No protest of the bill, which was an inland bill, was neces- 
sary to enable the plaintiff to sustain his action for the sum 
named in the bill. Brough v. Parkins, 2 Ld. Raym. 992; Chit- 
ty on Bills (9th Lond. ed.), 334, 335, 464, 465; 3 Kent’ s Com. 
93, 94. 

The proof of the demand of payment, of the refusal, and of 
notice to the defendant of the dishonor of the bill, was suffi- 
cient. Chitty on Bills (9th Lond. ed.), 335, 658, 659 ; Towns- 
ley v. Sumrall, 2 Peters, 170. 

The judge gave to the certificate of protest of an inland bill, 
made by the notary residing in the State and district wherein 
the suit was brought and trial had, a magnified dignity, a 
power of diction, self-sufficient and indispensable, which the 
law did not allow to a notarial certificate in such a case. 

In Townsley v. Sumrall, the Supreme Court of the United 
States said: — “It is admitted, that, in respect to foreign bills 
of exchange, the notarial certificate of protest is of itself suffi- 
cient proof of the dishonor of a bill, without any auxiliary evi- 
dence.” “But where the parties reside in the same kingdom 
or country, there is not the same necessity for giving entire 
verity and credit to the notarial protest. The parties may pro- 
duce the witnesses upon the stand, or compel them to give their 
depositions. And, accordingly, even in cases of foreign bills, 
drawn upon, and protested in, another country, where the suit 
is brought, courts of justice sitting under the common law re- 
quire that the notary himself should be produced, if within the 
reach of process, and his certificate is not per se evidence. 
This was so held by Lord Ellenborough in Chesmer v. Noyes, 
2 Campbell’s R. 129.” Townsley v. Sumrall, 2 Peters, 179, 
180. 

The plaintiff, Bailey, produced the notary, David H. Dick- 
son, as a witness. His statements, upon oath, in chief and 
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upon cross-examination, proved every fact, —of presentation 
of the bill at the proper time for payment, the demand of 
payment thereof made of the acceptor, his refusal to pay, the 
protest for non-payment, and the notice of the dishonor of the 
bill sent to the drawer by the first mail after the dishonor of 
the bill. 

When the notary so testified in open court, at the trial, of 
what importance was the notarial certificate made by him ez 
parte? 'That the notary made three or three dozen notarial 
certificates of protest is immaterial. In what respect did the 
first, second, and third certificates of the notary differ one from 
another? It is not pretended that they were contradictory the 
one to another, nor that either was contradictory to the evi- 
dence given by the notary to the court and jury when on his 
oath. In such case, the credibility and weight of the evidence 
would have been a question of fact proper for the jury to try, 
and not a question of law to the court. 

Supposed omissions were the subjects of the several notarial 
certificates, not falsehoods. 

The evidence, as given at the trial, was sufficient to main- 
tain the action so brought against the drawer of the bill of ex- 
change; and the instruction of the court to the jury was 
erroneous. 





Mr. Crittenden, for the defendant in error, said that the 
only question in the case related to the sufficiency of the evi- 
dence of protest offered by the plaintiff. 

By the laws of the State of Mississippi, a protest was neces- 
sary and indispensable to the plaintif’s right of recovery. 
Statute Laws of Mississippi, page 372, Sth section, and page 
375, section 17, &c. Offet v. Vick, Walker’s Reports (Missis- 
sippi), LOO. 

The instrument offered in evidence as such was no legal or 
valid protest, because the justice of the peace (David H. Dick- 
son) who made it had no authority so to do, it not appearing 
that there was no notary public in Jackson at the time ready 
to act, and his authority, by law, being only to make protest 
for want or in default of a notary public. Statute Laws of 
Mississippi, section 8, page 373. 

If Dickson, as a justice of the peace, was, under the cireum- 
cumstances, authorized to protest, the instrument offered in 
evidence as a protest, made out near a year after the transac- 
tion, cannot be taken or regarded as an authentic or legal in- 
strument, admissible as evidence, especially as it appears that 
it was neither the first nor second protest made in reference to 
the same occasion. 
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It would be subversive of the security and certainty of com- 
mercial interests and dealings in such transactions, if such an 
instrument as that offered in evidence in this case should be 
received and allowed the effect of a legal protest. The first 
protest, made at the time of the alleged demand and refusal of 
payment, is suppressed. A second edition of it, made out some 
time after, is also suppressed. And the one now offered in 
evidence is the third edition, fabricated about one year after 
the transaction. The proof is, also, that each of these differed 
from the other. It is impossible, as it seems to me, that such 
an instrument can be regarded as a protest, or admitted in evi- 
dence as such. 

On both grounds, — Ist. That Dickson had no authority to 
protest; and 2d. That if he had, the instrument offered in 
evidence Was no protest, —it seems clear that the instruction 
of the court was correct, and that therefore the judgment 
ought to be aflirmed. 


Mr. Justice NELSON delivered the opinion of the court. 


This is a writ of error to the Circuit Court of the United 
States held by the district judge in and for the Southern Dis- 
trict of Mississippi. 

The suit was brought on an inland bill of exchange by the 
indorsee against the drawers, and resulted, in the court below, 
in a verdict for the defendant on an objection taken to the va- 
lidity of the protest. 

The statute of Mississippi provides for protesting inland bills 
in case of non-acceptance, or of non-payment by the drawee, 
after due presentment, in like manner as in ease of foreign bills 
of exchange ; and allows five per cent. damages on the amount 
for which the bill isdrawn. (Howard & Hutchinson, Statutes 
of Miss., pp. 372, § 8; 375, § 17; and 376, § 20.) 

On the trial, the notary was called as a witness by the plain- 
tiff, and proved the presentment of the bill at maturity, demand 
of payment, and refusal, and notice to the drawers. And fur- 
ther, that he drew up the protest in form at the time and deliv- 
ered it to the holders, but that, on account of some alleged de- 
fect, which is not stated in the bill of exceptions, it was re- 
turned to him, and a second one made out, and delivered, which 
was also subsequently retuned, and a third drawn up, which 
was the protest offered in evidence. It was made out nearly a 
year after the presentment. 

The court below decided that the protest was invalid, and 
instructed the jury that the plaintiff could not recover, unless 
the bill had been duly protested according to the requirement 
of the statute. Whereupon a verdict was rendered for the de- 
fendant. 
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The bill was presented and the protest made out by a jus- 
tice of the peace, as a notary ex officio ; and on the argument 
the ruling of the court was sought to be sustained, on the 
ground, that the power of this oflicer to protest bills extended 
only to cases where the notary was absent or could not be pro- 
cured. But, on looking into the laws of Mississippi, it was 
found that a subsequent statute had given the power to this 
officer in all cases, without any qualification, and the point was 
givenup. (How. & Hutch., p. 430, $ 24.) 

The ground of objection, therefore, is narrowed down to the 
time when, and the circumstances under which, the notarial 
protest was drawn up, in form. And on looking into the cas- 
es and books of authority on the subject, it will be found, that, 
if the bill has been duly presented for acceptance, or payment, 
and dishonored, aid a minute made, at the time, of the steps 
taken, which is called noting the bill, the protest may be 
drawn up in form afterwards, at the convenience of the nota- 
ry. And it has been held, if drawn up at any time before the 
trial, it will be sufficient. (Chitty on Bills, 334, 436, and cas- 
es. Ed. 1842.) 

The minute contains a brief record of the facts which tran- 
spired on presenting the bill, and the protest, as subsequently 
made out, is but an extension of them in the customary form. 
The time of the extension, therefore, would seem to be of no 
great importance. 

For the same reason, if a mistake should occur, no great 
danger need be apprehended if the notary is permitted to cor- 
rect it, provided the regular steps have been taken, and noted, 
to charge the parties. ‘The amendment would not be made 
from memory, or recollection, but from a written memorandum 
of the facts. 

But, without pursuing this view of the case further, a decisive 
ground against the ruling of the court below is, that a protest of 
the bill was not essential to enable the plaintiff to recover. 

The statute of Mississippi is taken, substantially, from the 9 
and 10 Wm. 3, ch. 17, amended by the 3 and 4 Anne, ch. 9, 
under which it has always been held by the courts in England 
that. the action at common law was not thereby taken away ; 
but that an additional remedy was given, by which the hold- 
er could recover interest and damages on an inland bill in cas- 
es where he was not entitled to them at common law. And 
that if he chose to waive the benefit of the statute, he might 
still recover the amount due on the bill, by giving the custom- 
ary proof of default and notice. (2 Ld. Raym. 992; 8. C., 1 
Salk. 131; 8. C., 6 Mod. 80; 2 Barn. & Ald. 696; Chitty 
on Bills, 466.) 
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The act of Mississippi is not more explicit and positive in its 
terms, in respect to the duty of protesting, than that of the 9 
and 10 Wm. 3, as will be seen on a comparison of the two acts, 
and should receive a similar interpretation. It follows, there- 
fore, from this view, as the plaintiff did not claim the five per 
cent. damages given by the act, he should have been allowed 
to recover the amount of the bill, principal and interest, on the 
testimony of the notary alone, independently of the written 
protest. 

It appears from the record, that the defendant put in two 
pleas to the jurisdiction in the court below, for the want 
of proper parties; and also the plea of non assumpsit. To the 
latter, the similiter was added, upon which issue the cause 
went down to trial. No notice was taken of the pleas to the 
jurisdiction. 

It is suggested that this affords ground of error on the record. 

The plea of non assumpsit in bar of the action operated as 
a waiver of the pleas to the jurisdiction, which doubtless fur- 
nishes the reason why no notice was afterwards taken of these 
pleas by either party. 3 Johns. 105; 6 Bac. Abr. tit. 271. & 
P1., let. a, pp. 186, 187: Gould, Pl. ch. 5, § 13. 

They were virtually abandoned. by the defendant. 

It was also suggested, that it appeared from the declaration 
that Fatheree, the payee of the bill, was a citizen of Mississip- 
pi, and that the plaintiff! deriving title from him, though a citi- 
zen of Virginia, could not maintain the action, for want of juris- 
diction within the eleventh section of the Judiciary Act. 

The answer to the suggestion is, that the fact upon which it 
is founded is not sustained by the record. The suit was 
brought, originally, against Dozier and Fatheree, the drawer 
and payee, indorsers jointly, who are described in the com- 
mencement of the declaration as citizens of the State of Mis- 
sissippl. But in a subsequent part of the declaration it is aver- 
red, that Fatheree, at the time the bill was drawn, and also at 
the time of its transfer to the plaintiff, was an alien, and resi- 
dent of Texas. 

The suit was discoitinued as to Fatheree before the trial, 
which left it between the plaintiff and the defendant alone. 

The plaintiff being a citizen of Virginia, and deriving title 
through a person competent to maintain a suit in the Circuit 
Court against the defendant, that court properly took jurisdic- 
tion of the case. 

In every view taken of the case, we think the court below 
erred, and that the judgment should be reversed. 

Judgment reversed, with venire de novo by the court below. 
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Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the Cireuit Court of the United States for the South- 
ern District of Mississippi, and was argued by counsel. On 
consideration whereof, it is now here ordered and adjudged 
by this court, that the judgment of the said Circuit Court in 
this cause be and the same is hereby reversed, with costs, and 
that this cause be and the same is hereby remanded to the 
said Circuit Court, with directions to award a venire facias de 
700. 











Tue Presipent, Directors, aND CompaNy OF THE BANK OF THE 
Unirep States, PLAINTIFFS IN ERROR, v. Henry K. Moss, WIiL- 
LiAM H. Suetton, Ropert A. Patrick, AND CuarLes Lyncu, 
DEFENDANTS. 


Where a declaration contained special counts upon promissory notes, and also the 
common money counts, although the jurisdiction of the court was not apparent 
upon the special counts, yet the money counts, sustained by evidence, might have 
been sutlicient to sustain it; and this court will presume such evidence to have 
been given if the record is silent upon the subject, and if no objection was made 
to the jurisdiction in the progress of the trial. 

Judgment having been rendered for the plaintiffs, it was not competent for the court 
below to strike out the judgment at the next term, on the ground of supposed 
want of jurisdiction. 


The power of a court over its records and judgments examined and stated. 


Tuts case was brought up, by writ of error, from the Cir- 
cuit Court of the United States for the Southern District of 
Mississippi. 

In 1838, the two following notes were executed, viz. : — 


$ 10,715,535. Brandon, March 17th, 1838. 
Nine months after Ist April, 1838, we, or either of us, prom- 
ise to pay to Briggs, Lacoste, & Co., or order, for value received, 
ten thousand seven hundred and fifteen 4%; dollars, payable and 
negotiable at the Commercial Bank in Natchez. 
H. K. Moss, 
W. H. Suetron, See’ty. 
R. A. Parrick, 
Cuarues Lyneu. 
Indorsed, * Briggs, Lacoste, & Co.” 


S$ 10,876,935. Brandon, March 17th, 1838. 
Eleven months after Ist April, 1838, we, or either of us, 
promise to pay to Briggs, Lacoste & Co., or order, for value re- 
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ceived, ten thousand e ‘ight hundred and seventy-six 87, dollars, 
payable and negotiable at the Commercial Bank in Naichez. 
(Signed ) H. K. Moss, 
W. H. Suetron, Sec’ty. 
R. A. Parrick, 
Cu ARLES LYNCH. 
Indorsed, “ Briggs, Lacoste, & Co.’ 





In March, 1840, the Bank of the United States brought 

suit, in the Circuit Court of the United States for the Southern 

District of Mississippi, against Henry K. Moss, William H. 

Shelton, Robert A. Patrick, Charles Lynch, and Charles A. La- 

coste. On the same day, a declaration was filed, consisting of 

five counts, in which all the defendants were averred to be citi- 

zens of Mississippi. ‘The first two counts were upon the notes, 

each count being upon one note. In the first count, the in- 

dorsement is thus averred : — “ And the said Charles A. La- 

coste, together with Charles Briggs and Louis Hermann, who 

are not sued in this action, not being citizens of this State, by 

the name and style of Briggs, Lacoste, & Co., being partners in 

trade, using the name and style of Briggs, Lacoste, & Co., to 

whom or to whose order the payment of the sum ef money 

in the said note,” &c.; and in the second count, upon the oth- 

er note, it is thus stated : —‘* And then and there delivered the 

. same to said Briggs, Lacoste, & Co.; and the said Briggs, La- 

coste, & Co, of which firm the said defendant, Charles A. La- 

coste, is a partner, the rest not being citizens of this State, to 

whom or to whose order the payment of the sum of money in 

the said note specified was by the same to be made, after the 

| making of the said note, and before the payment of the said 

; sum of money therein specified, to wit, on the day and year 

last aforesaid, and at the district aforesaid, indorsed the same 
note in writing, by the name of Briggs, Lacoste, & Co.,” &c. 

The other three counts in the declaration were the common 
money counts. 

The defendants all appeared, and pleaded the general issue. 

At November term, 1841, on motion of the plaintiffs’ attor- 
ney, the suit was discontinued as to Lacoste, and a jury, be- 
ing impanelled, found a verdict for the plaintiffs, assessing 
the damages at § 26,485.66, for which sum judgment was en- 
tered up. 

At May term, 1841, the defendants, by their counsel, moved 
the court to set aside the verdict and judgment rendered in the 
‘ause, because the court had not jurisdiction, which motion 
was sustained. The verdict and judgment were set aside, and 
the case dismissed for want of jurisdiction, to which decision 
the plaintiffs filed the following bill of exceptions. 
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“ Be it remembered, that at the present term of this court, the 
defendants in the above case came into court and moved the 
court to set aside the verdict and judgment in this case render- 
ed at the last term of this court, and to dismiss the suit for 
want of jurisdiction of the court ; which motion is in the words 
and figures following: —‘ The defendants by their attorney 
move the court to set aside the verdict and judgment rendered 
in this cause, and to dismiss the suit, because the court had not 
jurisdiction of the cause.’ And thereupon came the plaintiffs 
and objected to said motion, but the court, without any evi- 
dence other than the record in said cause, sustained the said 
defendants’ motion, and ordered said verdict and judgment ren- 
dered in this case at the last term of this court to be set aside, 
and the suit dismissed ; to which opinion of the court in sus- 
taining said motion, and setting aside said verdict and judg- 
ment, and dismissing said suit, the plaintiffs by their counsel 
except, and pray that this their bill of exceptions be signed, 
sealed, enrolled, and made a part of the record in this cause, 
which is done accordingly. 

“J. McKinzey. [seau.]|” 


Upon which exception, the cause came up to this court. 


The cause was argued by Mr. G. M. Wharton and Mr. 
Sergeant, for the plaintiffs in error, no counsel appearing for the 
defendants in error. 

The error assigned is, that the court below erred in setting 
aside, at May term, 1842, the judgment rendered at November 
term, 1841, in favor of the plaintilf. 

The judgment was set aside at a term subsequent to that at 
which it was rendered ; and this was done for alleged want of 
jurisdiction in the court below over the cause of action. The 
defect of jurisdiction was alleged to arise from the first count 
of the narration not averring that one of the payees and in- 
dorsers of the note, Lacoste, was a citizen of some other State 
than Mississippi. 

That the discontinuance of the suit as to Lacoste was not 
erroneous, and was a local practice sanctioned by this court, 
they cited McAfee v. Doremus, 5 How. 53. See How. & 
Hutch. Miss. Dig. 596, for the law of that State. The re- 
maimng three counts in the narration were the common money 
counts, and in them there was no pretence of error. 

The first question arising upon the record was as to the 
power of the Cireuit Court to set aside its former judgment. 
They contended that it was a general rule, that the same court 
which enters up a judgment cannot set it aside, at a subsequent 
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term, for errors of law. This would be tantamount to the 
power of reversing its own judgment. 

The power of setting aside or opening judgments for fraud, 
irregularity, or misprision of the clerk, they asserted to be a dif- 
ferent power. 

As authority for their view of the first question, they cited 
and relied upon the following cases : — 

In the courts of the United States, — Assessors of Medford 

. Dorsey, 2 Wash. C. C. R. 433 ; The Avery, 2 Gall. 386 ; 
Cameron v. McRoberts, 3 Wheat. 591; Jackson v. Ashton, 10 
Peters, 480. Ex parte Crenshaw, 15 Peters, 119, they said was 
not a decision the other way, because there the Supreme Court 
merely revoked its mandate, and declared its former judgment 
a nullity, as the cause had never been before it. Washington 
Bridge Co. v. Stewart, 3 How. 413; Jenkins v. Eldridge, 1 
Woodb. & Minot, 61, were also cited. 

In the Supreme ‘ourt of Pennsylvania, — Catlin v. Robin- 
son, 2 Watts, 373 ; Stephens v. Cowan, 6 ib. 511; Gallup v. 
Reynolds, 8 ib. 424. 

In New York, — Barheydt v. Adams, 1 Wend. 101; Soul- 
den v. Cook, 4 ib. 217. 

In North Carolina, — Anon., 2 Haywood, 73; 8. C., Taylor, 
146; Ib. 239; Bender v. Asken, 2 Dever. 149; Skinner ». 
Moore, 2 Dev. & Bat. 138. 

The like general rule is settled in England. During the 
same term, judgments are amendable at common law, — being 
then in paper, iv fier?, in the breast of the court. Afterwards, 
they are only amendable under the Statutes of Amendments or 
Jeofails. See 2 Tidd’s Pr. 975; 2 Archb. Pr. 243; Ib. 202, 
203, as to setting aside judgments for irregularity. 

If courts were not held strictly to the rule contended for, 
what would become of acts imposing limitations on writs of 
error, or of those protecting purchasers at sheriffs’ sales ? 

The second question was this: — Was the judgment eiitered 
at November term, 1841, void or irregular, because the foreign 
citizenship of Lacoste was not alleged in the first count? They 
contended that this was not the case ; it was merely matter as- 
signable as error, upon a writ of error. 

They cited, on this point, McCormick v. Sullivant, 10 Wheat. 
192; Voorhees v. Bank of United States, 10 Peters, 449; Kemp 
v. Kennedy, 5 Cranch, 185; Skillen v. May, 6 ib. 267. 

The courts of the United States are courts of limited, but 
not of inferior jurisdiction. Their judgments, until reversed 
on error, are conclusive between parties and privies. 

Under this head, they further contended that there was not 
necessarily a defect of jurisdiction in the Circuit Court over the 
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first two counts, ., because it did 1 not appear r but that Lacoste was 
a citizen of another State when the note was indorsed. If he 
were so then, the jurisdiction of the Circuit Court would not 
be taken away, although, at the time of the bringing of the 
present suit, he had become a citizen of Mississippi. The 11th 
section of the Judiciary Act of 1789 would be fully satisfied 
by this construction. ‘The right of the assignee of a chose in 
action to sue in the federal court could not be taken away 
by his assignor subsequently becoming a citizen of the same 
State with the defendant. 

In the third place, they argued, that, under the statute law 
of Mississippi governing the case, the judgment of November 
term, 1841, was not erroneous, and that consequently, on a 
writ of error, this court would not have reversed the judgment. 
Although by the common law, where, in a civil suit, one count 
is good and the others bad, and there is a general finding, 
judgment will be arrested, yet, by the statute law of Missis- 
sippi. a different rule prevails. They referred to the 12th sec- 
tion of the act of 1820. (How. & Hutch. Dig. 591.) The 
defendant must apply to the court to instruct the jury to disre- 
gard the faulty count. 

They contended that this statute was binding upon the Cir- 
cuit Court of the United States for Mississippi. "The act of 
Congress of May 19, 1828 (4 Statutes at Large, 218), provides 
that the forms and modes of proceeding then used in the highest 
courts of original and general jurisdiction in the States admit- 
ted into the Union since 1789 shall be the rules of the United 
States courts held in those States, subject to alterations and ad- 
ditions by said United States courts, or by the Supreme Court 
of the United States. The statute of Mississippi was passed 
eight years before this act of Congress. That State was ad- 
mitted into the Union in 1817. 

But, further than this, the Circuit Court of the United States 
for the Southern District of Mississippi adopted the practice 
and proceedings of the State courts by their printed Rules of 
1839. See section 30 of those Rules. 

This provision of the act of 1820 binds the United States 
courts in Mississippi, as one of the “ forms and modes of pro- 
ceeding” in that State. In support of this, Uiey cited United 
States v. Boyd, 15 Peters, 187; McNutt v. Bland, 2 How. 9; 
Gwin v. Breedlove, ib. 29. 

Kor the distinction between final and mesne process, as bear- 
ing upon this head, they cited Bronson v. Kinzie, 1 How. 311; 
McCracken v. Hayward, 2 ib. 608. 

They admitted that the statute law of Mississippi (sec. 33, 
act of 13 May, 1837; How. & Hutch. Dig. 595), which com- 
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pelled plaintiffs to sue in one action the drawers and indorsers 
of promissory notes who live in Mississippi, does not confer 
upon the courts of the United States jurisdiction of a case 
where otherwise they would not have it; nor is such a joint 
suit maintainable in the federal courts, as has been decided in 
Dromgoole v. F. & M. Bank, 2 How. 241; Keary v. same, 16 
Peters, 89, and Gibson v. Chew, ib. 315. But inasmuch as the 
suit had been, before verdict, properly discontinued as to La- 
coste, this difliculty was removed, and the action stood as if 
originally brought against the present defendants alone. 

In further proof of the error of setting aside the judgment 
in the Circuit Court, the three last counts showing jurisdiction, 
they cited and relied upon Mollan v. Torrance, 9 Wheat. 537. 


Mr. Justice WOODBURY delivered the opinion of the court. 


In this ease, at the November term of the Cireuit Court for 
the Southern District of Mississippi, A. D. 1841, a verdict was 
found for the plaintiffs against the defendants for $26,485.66. 
Final judgment was then rendered for that sum. 

At the ensuing May term, on motion of the defendants, the 
court set aside both the judgment and verdict, and dismissed 
the case for what it considered to be a want of jurisdiction. 

To this the plaintiff excepted, and a writ of error is now 
before us to reverse that decision. 

The first question is, whether any want of jurisdiction ap- 
pears on the record. 

No evidence is reported, nor any defect apparent, which 
seems to raise any doubt concerning the jurisdiction, unless it 
be in the pleadings. 

The declaration contained the usual money counts, —be- 
side special ones on two notes, made to Briggs, Lacoste, & Co., 
or their order, and by them indorsed to the plaintiffs. 

The defendants pleaded that they did not promise as al- 
leged, and a verdict was found against them, without any state- 
ment being given of the evidence laid before the jury or the 
court, though copies of the two notes named in the declara- 
tion are printed in the ease. 

The various questions which this state of the record pre- 
sents, and which bear upon the jurisdiction, can, when ana- 
lyzed and separately considered, be disposed of chictly by 
adjudged cases, without any labored examination of the prin- 
ciples invelved. The special counts on the notes standing 
alone might not be sufficient, under the 11th section of the Ju- 
diciary Act, to give jurisdiction to a Cireuit Court of the United 
States, without an allegation that the promisees resided in a 
different State from the promisors. Turner v. Bank of North 
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America, A ‘Dall. 8; and 9 Wheat. 539; Dromgoole « et : al. v. 
Farmers’ & Me wchonts’ Bank, 2 How. 243; and Keary et al. v. 
Farmers’ & Merchants’ Bank of Memphis, 16 Peters, 95. 

But it is very clear, that the money counts aver enough to 
give jurisdiction to the court below over them, as they state 
an indebtedness and a promise to pay, made directly by the 
defendants to the plaintiffs. Mollan v. Torrance, 9 Wheat. 
539: Bingham v. Cabbot, 3 Dall. 41 

It is well settled, likewise, that the notes would at the 
trial be evidence of money had even of an indorsee. 4 Es. 
Ca. 201; 7 Halsted, 141; 6 Greenl. 220; 12 Johns. 90; 
8 Cowen, 83; Wild v. Fisher, 4 Pick. 421; Webster v. 
Randall, 19 Pick. 13; Ramsdell v. Soule, 12 Pick. 126; Ells- 
worth v. Brewer, 1L Pick. 316; 16 Pick. 395; State Bank v. 
Hurd, 12 Mass. 172: 15 Mass. 69, 433; Page’s Administrators 

. Bank of Alexandria, 7 Wheat. 35; 2 Wm. Bl. 1269. 

But they probably after not alone be sufficient, by the 
11th section of the Judiciary Act, to give jurisdiction over them 
to a Circuit Court of the United States, under these money 
counts any more than the others, without additional evidence 
that the original promisees resided in a different State from 
the promisors. (7 Wheat. 35 semb.) 

No decision, however, is made on this point, as from this 
record we cannot learn but that such additional evidence was 
given, or that other evidence than the notes was not introduced 
in support of the money counts. 

It is not competent for this court now to presume that nei- 
ther of these kinds of evidence was offered beside the notes. 
The inference, on the contrary, is the other way, or the de- 
fendants would probably have objected to the jurisdiction at the 
trial, and the jury not found a verdict for the plaintiffs, or the 
court not have rendered judgment upon it. 

In the next place, if such a state of things did happen as 
there having been no additional or other evidence, it is clear 
from the record, that no advantage was taken of it till after 
final judgment, and at the following term of the court, and 
then by motion only. 

But it was then too late, after final judgment, and at the 
next term, and by motion only, to set aside the judgment and 
verdict on account of a supposed want of jurisdiction. At the 
next term, if no final judgment had yet been rendered, the 
court might, from its minutes, have had the verdict applied to 
the counts on which it was in truth found. 2 Howard, 263 ; 
2 Saund. 171, 6: Tidd’s Pr. 901. 

And if, in this case, it was found on the two special counts 
alone, the judgment on the verdict might then have been ar- 

VOL. VI. 4 





eae UR 


CER me eaten, 


















38 SUPREME COURT. 








The Bank of the United States v. Moss et al. 


rested for want of proper averments in them conferring juris- 
diction. 

So it might have been arrested for a misjoinder of bad 
counts with good, if the verdict had not been applied to the 
latter, but remained general. Hopkins v. Beedle, 1 Caines’s 
Rep. 347; 5 Johns. 476; 1 Chit. Pl. 236, 448; 1 Taunt. 212; 
2 Bos. & Pul. 424; Cowp. 276; 3 Wils. 185; 2 Saund. 171, 

; 3 Maul. & Selw. 110; Doug. 722. 

. But here jurisdiction did appear on three of the counts, and 








- also final judgment had been rendered in’ November previous. 


The action was not regularly on the docket at the new term 
in May following, when the court undertook to set the judg- 
ment aside. ‘The power of the court over the original action 
itself, or its merits, under the proceedings then existing, had 
been exhausted, —ended. Jackson v. Ashton, 10 Peters, 480 ; 
Catlin v. Robinson, 2 Watts, 379; 12 Peters, 492; 3 Bac. Abr. 
Error, 'T. 6; Co. Lit. 260 a; 7 Ves. 293; 12 Ves. 456; 
1 Stor. P. 310; 1 Hoth Pr. 559; 2 Smith, Ch. 14; 9 Peters, 
771; 3 John. 140; 9 John. 78; Kelly v. Kezir, 3 Marsh. R. 
268. 

This means the power to decide on it, or to change opinions 
once given, or to make new decisions and alterations on mate- 
rial points. A mere error in law, of any kind, supposed to 
have been rendered in a judgment of a court at a previous 
term, is never a suflicient justification for revising and annul- 
ling it, at a subsequent term, in this summary way, on motion. 
See cases ante; 2 Gall. 386; Cameron v. McRoberts, 3 Wheat. 
591; 2 Haywood, 237 ; Skinner v. Moor, 2 Dev. & Bat. 1 38 ; 
Wash. Bridge Comp. v. Stewart, 3 How. 413 ; and Jackson et 
al. v. Ashton, 10 Peters, 480; Lessee of Hickey et al. v. Stew- 
art, 3 How. 762; Henderson v. Poindexter, 12 Wheat. 543 ; 
Elliot et al. v. Piersol et al., 1 Peters, 340; Wilcox v. Jackson, 
13 Peters, 511; Rose v. Himely, 4 Cranch, 241. 

We would not be understood by this to deprive a court, at a 
subsequent term, of power to set right mere forms in its judg- 
ments. 3 Wheat. 591; 3 Peters, 431; 12 Wheat. 10; Law- 
rence v. Cornell, 4 Johns. Ch. 542. Or power to correct mis- 
prisions of its clerks. ‘The Palmyra, 12 Wheat. 10; Hawes v. 
McComnel, 2 Ohio, 32; 1 Greenl. 375; Com. Dig. Amendment, 
T. 1. The right to correct any mere clerical errors, so as to 
conform the record to the truth, always remains. Sibbald v. 
United States, 12 Peters, 492; Newford v. Dorsey, 2 Wash. C. 
C. 433 ; 6 Watts, 513; 8 Watts, 424; 1 Wendell, 101; 4 Wen- 
dell, 217; 1 Bibb, 324; 2 Bibb, 8s : Weston’s case, 11 Mass. 
Al7; The Bank v. Wistar, 3 Pete rs, A31. Irregularities, also, 
in notices, mandates, and similar proceedings can still, in some 
cases, be amended. Ex parte Crenshaw, 15 Peters, 123. 
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Indeed, any amendments permissible under the Statutes of 
Jeofails may be proper at subsequent terms (2 'Tidd’s Pr. 917; 
2 Arch. Pr. 202, 243); and at times even after a writ of error 
is brought. 2 How. 243; 3 Johns. 95; Poph. 102; Pease v. 
Morgan, 7 Johns. 468; Cheetham v. Tillotson, 4 Johns. 499 ; 
1 Johns. Ca. 29; 2 Johns. 184; 1 Bing. 486; Douglass v. Bean’s 
Executors, 5 Bing. 60. So it is well settled, that at a subse- 
quent term, when the judgment had before been arrested, an 
amendment may be made to apply the verdict to a good count 
if another be bad and the judge’s minutes show eg the evi- 
dence applied to the good count. (Matheson’s Adm. 4 ». Grant’s 
Adm., 2 How. 282, and cases cited there. ) 

Soa mistaken e try of a mandate, in a case where the par- 
ties were not at all before the court, may be revoked at a sub- 
sequent term, the hearing having been irregular and a nullity. 
Ex parte Crenshaw, 15 Peters, 119; 14 Peters, 147. But no 
cause of this kind appears here in the proceedings, and nothing 
else appears to justify the court in going back to a final judg- 
ment of a previous term and summarily setting it aside for an 
error in the law or the facts, and dismissing the whole case 
from the docket. 

The only relief for errors in law in such cases is usually by 
new trial, review, writ of error, or appeal, as either may be ap- 
propriate and allowable by law, or by some other mode special- 
ly provided by statute; where, for instance, a judgment has 
occurred at some previous term by default, through accident or 
some circumstance, which clearly entitles the party to redress. 
12 Peters, 492; Jenkins v. Eldridge et al., 1 Woodb. & Minot, 
65, and cases cited; Anthony et al. v. Love, 3 Ohio, 306; Ben- 
nett v. Winter et al., 2 Johns. Ch. 205; 3 Marsh. R. 268; South- 
gate v. Burnham, 1 Greenl. 375. 

Beside these remedies, judgments entered up by fraud may, 
perhaps, on due notice, by setre factas, or otherwise, be vacated 
at a subsequent term by the same court, or if offered in evi- 
dence be deemed a nullity, should fraud be clearly proved to 
have taken place. 2 Roll. Abr. 724; 2 Bae. Abr. F’rror, 'T. 6. 

But the present judgment was neither frandulent nor void on 
its face, nor even voidable. Had it been rendered on the spe- 
cial counts alone, it might have been voidable by a writ of 
error, for not alleging jurisdiction in the pleadings. See ante ; 
2 How. 243; Capron v. Van Norden, 2 Cranch, 126. But 
it has been repeatedly settled, that even then, without any 
plea to the jurisdiction, and after a verdict for the plaintiff on 
the general issue and final judgment, it is not a nullity, but must 
be enforced till duly reversed. Kempe’s Lessee v. Kennedy, 5 
Cranch, 185; and Skillern’s Executors v. May’s Executors, 6 
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Cranch, 267 ; McCormick v. Sullivant, 10 Wheat. 192; Voorhees 
v. Bank of United States, 10 Peters, 449; 3 Ohio, 306 ; Wilde v. 
Commonwealth, 2 Metc. 408; Hopkins v. Commonwealth, 3 
Metc. 460. Because it would be a judgment rendered by a 
court, not of inferior, but only limited, jurisdiction, and the mer- 
its would have been investigated and decided by consent. This 
view is supported by the English doctrine. ‘There, though judg- 
ments of inferior courts or commissioners are often void, when 
on their face clearly without their jurisdiction, and may be 
proved to be so and avoided without a writ of error (3 Bac. 
Abr. Error, A; 10 Cok. 77 a; Hawk P. C. ch. 50, sec. 3); yet 
the judgment of a superior court is not void, but only voidable 
by plea on error. Bac. Abr. Void and Voidable, C ; 2 Salk. 674; 
Carth. 276. Even where the record of a circuit court did not 
contain any averments giving jurisdiction, this court has held 
that, at a subsequent term, after final judgment, the same tribu- 
nal which rendered it could not set it aside on motion. Came- 
ron v. McRoberts, 3 Wheat. 591. And we have repeatedly 
decided as to judgments of this court, that they could not be 
changed at a subsequent term, in matters of law, whether at- 
tempted on motion, or a new writ of error, or appeal, on the 
mandate to the court below. Hunter’s Lessee v. Warton, 5 
Cranch, 316; 6 Cranch, 267; 1 Wheat. 354; Santa Maria, 10 
Wheat. 442; Davis v. Packard, 8 Peters, 323; 9 Peters, 290; 
12 Peters, 491, 343; 15 Peters, 84. 

Without going further, then, into the reasons or precedents 
against the course pursued in the court below, the last judg- 
ment there, on the motion, must be reversed, and the case be 
reinstated as it stood before. 


Order. 


This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
Southern District of Mississippi, and was argued by counsel. 
On consideration whereof, it is now here ordered and adjudged 
by this court, that the judgment of the said Cireuit Court on 
the motion dismissing this case be and the same is hereby re- 
versed, with costs, and that this cause be and the same is here- 
by remanded to the said Circuit Court, with directions to rein- 
state this case as it stood in that court before the said judgment 
dismissing the case. 
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JonatHan W. NesmirH AND THomAsS NeEsmiTH, CoMPLAINANTS, t. 
Tuomas C. Suetpon, Horace H. Comstock, Davip Frencn, Wix- 
LIAM E. Perers, JaMEs Forron, Arta E. Marner, Henry B. Hot- 
BROOK, SAMUEL P. Mean, Francis E. Eutprep, Poape ANN Dean, 
CuLLeN Brown, ano Cuarces H. Stewart, DEFENDANTs. 

Where it is evident, from the record, that the whole case has been sent up to this 
court, upon a certificate of division in opinion, the case must be dismissed for 
want of jurisdiction. 

Tis case came up from the Circuit Court of the United 
States for the District of Michigan, on a certificate of division 
in opinion between the judges thereof. 

The facts were briefly these. 

The second section of the 12th article of the Constitution 
of Michigan is in these words, viz. : — 

“'The legislature shall pass no act of incorporation, unless 
with the assent of at least two thirds of each House.” 

On the 15th of March, 1837, the legislature passed an act 
entitled, ‘An act to organize and regulate banking associa- 
tions.” 

Under this act a company was formed and commenced doing 
business as a banking association, under the name of the De- 
troit City Bank. 

On the 15th September, 1838, Harris, the cashier of the De- 
troit City Bank, drew a bill of exchange upon the Albany City 
Bank, in the State of New York, in favor of J. W. and 'T. Nes- 
mith, for six hundred dollars, payable nine months after date, 
which bill was protested for non-payment when due. 

In February, 1833, whilst the bill was running, the Detroit 
City Bank became insolvent. 

The plaintiffs, Nesmiths, sued the bank upon the bill, and 
obtained a judgment in May, 1841, in a State court. 

The plaintitis then proceeded, under a statute of the State. 
against the directors of the bank, and obtained a judgment in 
July, 1841, in the Cireuit Court of the United States. An ex- 
ecution was issued upon this judgment, which was returned 
wholly unsatisfied. 

The plaintiffs then, under the same statute, filed a bill on 
the equity side of the Cireuit Court against the stockholders, 
being the defendants mentioned in the title of this case, seek- 
ing to hold them individually liable, in proportion to the 
amount which each one held in the stock of the bank. 

To this bill the defendants put in general demurrers. 

The cause was heard on the bill and demurrers. The fol- 
lowing points and questions were made and presented by the 
complainants : — 
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1. Whether the banking associations organized under the act 
of the legislature of the State of Michigan, entitled, “ An act 
to organize and regulate banking associations,” approved March 
15th, 1837, and the amended act, entitled, c An act to amend 
an act entitled ‘An act to organize and regulate banking associ- 
ations and for other purposes,’ ” approved December 30th, 1837, 
were or were not corporations or bodies corporate, within the 
meaning of the constitution of the State of Michigan. 

2. Whether said acts of the legislature, or either of them, 
are in accordance with the provisions of the constitution of the 
State, and valid, or contrary thereto, and void, in whole or in 
part. 

3. And if so much and such parts of said acts as purport to 
create corporations, or bodies corporate, are repugnant to the 
constitution and void, whether the remaining parts of said acts 
are not valid, and the directors and stockholders of the associa- 
tion, set out in the bill, liable for the debts thereof, according 
to the provisions of said amended act. 

4. Whether the stockholders of the Detroit City Bank are, 
or are not, liable in their individual capacity, as corporators, or 
as members of a joint-stock association, company, or copartner- 
ship, to pay the debts due to the complainants, as set forth in 
the bill. 

5. Whether the defendants are, or are not, liable to pay the 
debt due to the complainants, set out in the bill of complaint. 

On the part of the defendants, the following points were 
made : — 

The Supreme Court of the State of Michigan has decided 
that the acts under which the Detroit City Bank was organized 
were intended to anthorize the creation of an indefinite num- 
ber of corporations, by the prospective action of individuals ; 
that they were so far unconstitutional and void, and under 
them no corporate body could legally come into existence. 
This decision of the Supreme Court of the State will not be 
questioned by the Courts of the United States, but will be fol- 
lowed and applied to the latter. 

2. If the Detroit City Bank was not validly in existence as 
a corporation, or artificial person, then it was not exempted 
from the penalties and restrictions of the laws of Michigan on 
the subject of unauthorized banking, commonly called the re- 
straining laws. 

3. Under the acts last referred to, the claim of the complain- 
ants was illegal and forbidden, and could not be the basis of a 
recovery. 

4. The Detroit City Bank having contracted as a corpora- 
tion, when it was not such, its contracts on that account are 
invalid. 
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5. If the Detroit City Bank was not a corporation, then the 
defendants can be liable only as general partners. 

6. If liable only as general partners, the judgment against 
the directors is a merger of the whole claim. 

7. If the defendants are general partners, the remedy against 
them és complete at law. 

8. If the court shall hold that the Detroit City Bank was 
validly a corporation, and authorized to engage in banking, 
then it is further contended by the defendants, that the bill 
which forms the foundation of the claim of the complainants 
was illegal, because not payable on demand. 

9. The defendants are not concluded by the judgment against 
the bank, but may dispute the validity and obligation of the 
original claim. 

Upon all the above points and questions, as made and _ pre- 
sented by the complainants and defendants, the opinions of the 
judges of the Circuit Court were opposed ; wherefore, it was 
ordered that the same be stated, under the direction of the 
judges, and certified, under the seal of this court, to the Su- 
preme Court, at their next session to be held thereafter. 


The case was very elaborately argued in print by Mr. #. C. 
Seaman and Mr. J. M. Root, for the plaintitis, and Mr. George 
E.. Hand and Mr. Theodore Romeyn, for the defendants. But 
as the case went off upon a point of jurisdiction, the arguments 
are omitted. 


Mr. Chief Justice TANEY delivered the opinion of the court. 


This case comes before the court upon a certificate of divis- 
ion from the Cireuit Court for the District of Michigan. Upon 
opening the record, it is evident that the whole case has been 
sent up in this form. It is, indeed, divided into points, but 
most of them are merely hypothetical, and might never have 
arisen or required a decision upon them in the Circuit Court. 
For whether they would or would not arise depended alto- 
gether upon the decision of points which precede them in the 
statement. 

This subject has been frequently before the court, and we 
have repeatedly said, that, under such certificates of division, we 
have no jurisdiction. Without attempting to enumerate the 
cases, it is sufficient on the present occasion to refer to White 
v. Turk and others, 12 Peters, 238, and The United States 
v. Stone, 14 Peters, 524, which are decisive of this case. It is 
unnecessary, therefore, to examine the printed arguments that 
have been filed, as the case must be dismissed for want of ju- 
risdiction. 
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Order. 


This cause came on to be heard on the transcript of the ree- 
ord from the Circuit Court of the United States for the District 
of Michigan, and on the points and questions on which the 
judges of the said Circuit Court were opposed in opinion, and 
which were certified to this court for its opinion, agreeably to 
the act of Congress in such case made and provided, and was 
argued by counsel. And it appearing to this court, upon an 
inspection of the said transcript, that no point in the case with- 
in the meaning of the act of Congress has been certified to this 
court, it is thereupon now here ordered and adjudged by this 
court, that this cause be and the same is hereby dismissed, and 
that this cause be and the same is hereby remanded to the said 
Circuit Court, to be proceeded in according to law. 











Davin 8. Sracy, ApministRATOR OF Cuartes S. Lee, PLAINTIFF IN 
ERROR, v. J. B. TurasHer, FOR THE USE OF WILLIAM SELLERS, 
DEFENDANT IN ERROR. 


An action of debt will not lie against an administrator, in one of these United States, 
on a judgment obtained against a different administrator of the same intestate, 
appointe d under the authority of another State. 

The doctrine of privity examined. 


Ts case was brought up, by writ of error, from the Circuit 
Court of the United States for the Eastern District of Louisi- 
ana. 

The history of the case is this. 

In April, 1836, Charles 8. Lee, a resident of the county of 
Claiborne and State of Mississippi, was sued in the county 
court of Claiborne, by Christopher Dart and William Gardner, 
who called themselves late merchants and copartners trading 
under the style and firm of Dart & Co., and stated the suit 
to be for the use of Christopher Dart. 

It is not necessary to state the cause of action, or trace the 
progress of the suit minutely. 

Lee appeared to the suit. 

In December, 1836, his death was suggested. 

In July, 1837, Ann Lee took out letters of administration 
upon the estate of Charles 8S. Lee, under the authority of the 
probate court of Claiborne county. 

In September, 1837, the suit was revived against the admin- 
istratrix, by a scire facias. 
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In November, 1837, she appeared to the suit and pleaded the 
ceneral issue. 
~ On the Ist of December, 1838, the cause came on for trial, 
when the plaintiffs obtamed a judgment for § 6,080.99. 

On the same day, viz. the Ist December, 1838, Christopher 
Dart, for whose use the judgment was entered, made an assign- 
ment of it to John B. Thrasher, of Port Gibson, the nominal 
defendant in error in the present case. 

After this, however, a new trial was granted by the court 
of Claiborne county in the suit against Ann Lee, administra- 
trix, which resulted in another judgment, for a different sum 
of money, in June, 1840. 

Another new trial was granted, and in December, 1840, 
another judgment was rendered against the administratrix for 
$6,988.05. 

Nothing further appears to have been done for some time. 
The next fact in the history of the case is, that David 8. Sta- 
cy, the plaintiff in error in the present case, and a citizen of 
Louisiana, took out letters of administration upon the estate of 
Charles 8. Lee, in the State of Louisiana. At what particular 
time these letters were taken out, the record does not show. 

In January, 1844, John B. Thrasher, to whom the judgment 
in Mississippi had been assigned by Christopher Dart, as above 
stated, filed a petition in the Circuit Court of the United States 
for the Kastern District of Louisiana, against Stacy, the admin- 
istrator of Charles 8. Lee. Thrasher now stated himself to be 
suing for the use of William Sellers, and averred that Sellers 
and himself were both citizens of the State of Mississippi. ‘The 
petitioner stated himself to be the legal owner, by transfer and 
assignment, of a judgment for § 6,988.05, which judgment was 
final and definitive. 

In February, 1844, Stacy appeared to the suit and filed the 
following exceptions and answer, which are according to the 
practice in Louisiana, and equivalent to a demurrer. 


“David S. Stacy, a citizen of the State of Louisiana, residing 
in the parish of Concordia, administrator of the succession of 
Charles 8. Lee, in the State of Louisiana, under the appoint- 
ment and authority of the Court of Probates of the parish of 
Concordia aforesaid, being made defendant in the above-entitled 
suit, appears and pleads as follows, by way of exception : — 

“J. That plaintiff im his petition does not allege or show that 
this honorable court has jurisdiction of this suit, as it is not 
therein alleged that Christopher Dart, who is declared to be the 
assignor of the judgment upon which this suit is brought, was 
either an alien or a citizen of another State than Louisiana, or 
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could have maintained this suit in this honorable court either 
against the appearer or the said Charles 8. Lee. 

“2. Appearer alleges that Christopher Dart and William Gard- 
ner, the alleged owners of the claim upon which the judgment 
was obtained in Mississippi, were citizens of Louisiana, and 
members of a commercial firm located in New Orleans, and 
could not have maintained this suit in this honorable court 
either against the said Lee or against this appearer, and that 
this court has no jurisdiction of this suit. 

“3. That the said William Gardner, one of the jot owners 
of said claim, was a citizen of Louisiana, and that the said Dart 
& Gardner could not have maintained a suit upon said claim 
in this honorable court either against the said C. 8. Lee or 
against this appearer. 

“A. That the said C. Dart, under an assignment and transfer 
of said claim from the said Gardner, could not have maintained 
a suit thereon in this honorable court. 

“5, Appearer further excepts and says, that this honorable 
court has no jurisdiction over successions in the State of Lou- 
isiana, nor over the settlement of said suecessions and the dis- 
tributions of the proceeds among the creditors, nor over admin- 
istrators and others appointed to administer them, nor of the 
establishment of claims for money against such successions ; 
that the Court of Probate of this State have the sole and exclu- 
sive jurisdiction of all these matters; that no property belong- 
ing to a succession in the course of administration in the pro- 
bate court, whose jurisdiction has attached over the subject- 
matter, can be taken, levied upon, or sold by process from the 
courts of the United States; nor can said probate courts be 
ousted or disseized of their said exclusive jurisdiction once ob- 
tained, nor the property withdrawn from their control by any 
other tribunal. That this has been the well-known and set- 
tled law of the State for the last twenty years, and that the 
said Dart & Gardner contracted in New Orleans, in Louisiana, 
under and in reference to this law, and are bound by it: 
appearer alleges that this honorable court, for the above rea- 
sons, has no jurisdiction in this suit, ralione persona, nor rati- 
one materia, but avers that the Court of Probates of the par- 
ish of Concordia has sole and exclusive jurisdiction thereof. 
Wherefore appearer prays that this suit may be dismissed at 
plaintiffs costs, &c. 

“If all the above exceptions should be overruled, then ap- 
pearer pleads that the plaintiff has neither alleged nor shown 
any cause of action against him whatever, nor any indebtedness 
to the plaintiff by the succession of C. 8. Lee in the State of 
Louisiana. 
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“If the above exception should be also overruled, then de- 
fendant denies generally and specially each and every allega- 
tion in plaintiff’s petition contained. Wherefore he prays that 
plaintiff’s demand may be rejected with costs, and for general 
relief in the premises, &e. 

(Sigied, ) D. S. Stacy, Adm’or estate C. S. Lee.” 


On the 26th of February, 1844, Thrasher filed an amended 
petition, averring that Christopher Dart, the assignor of the 
judgment, was, at the time of the assignment, an alien, being a 
citizen of the republic of Texas, and resident therein, and that 
Charles 8. Lee, at the time of »'d assignment and of his death, 
was a citizen of Louisiana. 

On the 13th of March, 1844, the court overruled the excep- 
tions, and on the Lith of April following gave the following 
final judgment. 


‘'lhis cause came on for trial, and the law and the evidence 
being in favor of the plaintiff, it is ordered, adjudged, and de- 
creed, that the defendant, David S. Stacy, as cdministrator of 
the estate of Charles 8. Lee, be condemned to pay to the plain- 
tiff, for the use of William Sellers, the sum of six thousand 
nine hundred and eighty-eight dollars and five cents, with eight 
per cent. interest thereon per annum from the first day of De- 
cember, eighteen hundred and forty, until paid, and costs of 
suit. Judgment rendered April 11th, 1844. Judgment signed 
April 18th, 1844. 

(Signed, ) J. McKintey.” 


From this decree, a writ of error brought the case up to this 
court. 


The case was argued by Mr. T. B. Barton, for the plain- 
tiff in error, and Mr. Crittenden, Mr. Thrasher, and Mr. 
Henderson, for the defendant in error. 


Mr. Barton, for the plaintiff in error. 

The great and important question which the record presents, 
and to which this argument will be confined, is that to which 
the last exception is directed. 

The petition, with the other proceedings in Louisiana upon 
the judgment in Mississippi, are not distinguishable from an 
action of debt, brought under the same circumstances, upon a 
like judgment, in the courts of those States where the practice 
is according to the course of the common law. The petition 
is founded, as the action of debt would be, upon the judgment. 
The validity and effect of the judgment must be the same in 
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both kinds of proceedings. ‘The case involves the question 
whether a judgment, rendered in one State against an adminis- 
trator who has taken administration of the assets in that State, 
and within that jurisdiction, can be made the foundation of an 
action in another State agaist a different administrator, whose 
admini tration has been taken within the jurisdiction of the 
latter, oi the assets within the latter jurisdiction. 

There are some special circumstances in this record which 
arrest our attention in advancing to the discussion of the 
main point. Cases of this kind must always be open to 
remark, and entitled to grave consideration. ‘The judgment 
rendered against the first administrator, which is made the 
foundation of a recovery against the administrator out of the 
assets in another jurisdiction, must be taken to have adjudged 
that the administrator against whom the judgment was ren- 
dered had assets to satisfy the debt. That administrator, in 
the proceedings against him, must have admitted, by his ) iead- 
ings, that he had assets; and that will always be the case 
when he neglects (as was the case in Dart & Co. v. Lee’s Ad- 
miunistratrix in Mississippi) to plead plene administravit ; or, if 
assets ave been denied by such plea, that issue must have 
been ‘ound against him. <A general judgment, therefore, 
against an administrator, necessarily includes in it the adjudi- 
cation of assets in the hands of that administrator to the 
amount of the judgment. According to the rigor of the com- 
mon law, the judgment in that form would be absolutely con- 
clusive against the defendant’s administrator, and against the 
plaintiff and all others ; and the only ulterior proceedings upon 
such judgment, if not satisfied upon an execution to be levied 
de bonis testatoris, would be against that administrator for a de- 
vastavit. (2 Lomax on Executors, 391, sec. 8, and 451, sec. 21.) 

Virginia, and perhaps others of the States, has mollified, in 
some respects, the rigorous conclusion of this common law 
rule, but without destroying it. In its most mitigated applica- 
tion to such a recovery, the judgment will be at least taken, 
until the contrary is shown by that defendant, as a judgment 
that the administrator had assets for the satisfaction of the re- 
covery. For this reason, as well as for other reasons, it is cer- 
tain that we shall find no case in the English authorities where 
a judgment has been recovered against one administrator, in 
which any recovery has been sought against another adminis- 
trator, unless in cases of an administrator de bonis non, or un- 
less in cases of special administrations, such as administrator 
durante minore @tate, &c. And, for the same reason, it is 
probable that no such cases can be found in any of the Ameri- 
can authorities, even where the rules alluded to have been 
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mitigated. It will be found extremely difficult, within the 
jurisdiction where administration was granted, to conceive any 
ease of that kind. The judgment, then, upon which the pe- 
titioner founds his recovery against the administrator in Lou- 
isiana, shows upon its face that assets for its satisfaction, in the 
State of Mississippi, were also adjudged. The very judgment, 
by showing that matter, an adjudged lability of a sufliciency 
of estate in Mississippi, shows an exoneration of assets else- 
where than in Mississippi, and that the Louisiana administrator 
ought not to be charged, by a double recovery, for that which 
has been already or can be recovered against another represent- 
ative in Mississippi. 

There is also another remark that may be made upon the 
proceedings in this case, — that the decision, if sustained, must 
lead to alarming mischiefs in the administration of assets which 
an intestate has left in two or mere States. It seems, from the 
amended petition, that C. S. Lee, at the time of his death, was 
a citizen of Louisiana; that was his domicile, and consequent- 
ly Ann Lee, in Mississippi, was a foreign administratrix. The 
bulk of an intestate’s assets will almost always be found in the 
jurisdiction of his domicile. The proposition which is con- 
tended for to sustain this recovery goes to this extent, — that 
if an intestate in one State had died, leaving property of the 
most inconsiderable value m another State, making it necessary 
that there should be am administration in the latter, a plaintiff, 
by recovering a judgment against the latter, establishing a debt 
of the intestate, that judgment, as contended for by the defend- 
ant in error, would be conclusive upon the administrator and 
the assots, in the State of the domicile, at least so far as it es- 
tablisiicd the indebtedness of the intestate. In vain might 
the domiciliary administrator attempt, in an action brought 
against him upon that judgment, to prove that the plaintiff had 
no shadow of claim against the intestate ; he would be repelled. 
by force of the judgment, from any such defence. 

Is it reasonable, that, in the international law of these States 
under the Constitution and acts of Congress, such ruinous strin- 
gency should be given to the judgment ef one State in the 
courts of another ?—that a judgment against the foreign ad- 
ministrater, who is regarded only as auxiliary or ancillary to 
the domiciliary administration, and who is in practice often- 
times. in some of the States. little more than a nominal admin- 
istrator, shall conelude the primary domiciliary administrator. 
holding the main bulk of the assets, by establishing against 
him and against those assets the principal fact in the ease, the 
indebtedness of the intestate. so that they ean never be extri- 
cated from this rigid conclusiveness of the foreign judzment ? 
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‘There is a further remark, that the petitioner seeks a recov- 
ery upon the Mississippi judgment against “a considerable 
estate, real and personal,” left by the intestate in the State of 
Louisiana ; estates of both deseriptions, it would seem, are liable 
as assets in the hands, or under the control, of the administrator 
in that State. There is no principle in general jurisprudence, 
and particularly in the United States, better established, than 
that land can never be subjected to a foreign jurisdiction. 
(Story’s Contl. of Laws, pages 436, 437, $¥ 522, 523.) 

‘lo give to the judgmeuts of one State validity and etlect in 
the courts of another, is a wise provision under our system of 
government. It cannot, however, be overlooked, that to what- 
ever extent force is allowed to them, out of the State which 
pronounced them, in the jurisdi@tion of another State, it oper- 
ates as a restriction or compulsion upon this jurisdiction, mak- 
ing it subordinate to the jurisdiction of a foreign forum. ‘The 
provision, therefore, which has been alluded to should be 
jealously guarded by the courts; and unless its application 
should be shown to be clearly reasonable, the application 
should be denied. It has betore been intimated, that no au- 
thority can be found, certainly not in the English law, proba- 
bly not in the American law, which can govern the precise 
case now under consideration. 

Without attempting to disturb any doctrine heretofore estab- 
lished in regard to the conelusiveness ef judgments, and the 
eflect of the judgment of a court of one State, when sued 
upon or offered in evidence in the courts of another State, it 
is contended that that doctrine has never been extended to a 
case like the present, and that it would not be reasonable to 
give it such application. It is a prineiple incontrovertibly 
established in the English jurisprudence, in that of Louisiana 
(Benjamin and Shlidell’s Digest of Louisiana Laws, page 559, 
et seq.), and in all the other States, that “no one, in general, 
ean be bound by a verdict or judgment, unless he be a party to 
the suit, or be in privity with the party, or possess the power 
of making himself a party. For (as has been well said) other- 
wise he has no power of cross-examining the witnesses, or of 
addueing evidence in support of his rights. He can have no 
attaint, nor can he challenge the imquest, or appeal (or have a 
writ of error on the judgment). In short, he is deprived of 
the means provided by the law for ascertaining the truth, and 
consequently it would be repugnant to the first principles of 
justice that he should be bound by the results of an inquiry to 
which he was altogether a stranger.” (1 Stark. Law Ev. 
217, 6th Am. ed.) 

{t is not pretended that the administrator in Louisiana was 
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a party to the proceedings in Mississippi, or could by any pos- 
sible means have made himself a party to them. It is ineum- 
bent upon the defendant in error clearly to show, before the 
jurisdiction in Mississippi shall control that of Louisiana, that 
the administrator of the latter State was, in the proceedings in 
which judgment was recovered in the former, in privity with 
the defendant in that suit. ‘The contrary has been distinctly 
laid down by Justice Story, in his learned treatise on the Con- 
flict of Laws, § 522. "That is a direct authority upon the 
present case. It makes no difference that the judgment in the 
cases in Rawle, 431, to which he refers, was a judgment ren- 
dered in Barbadoes. 'The matter under consideration involves 
no discussion, as to the difference between the effect of a judg- 
ment when rendered ina State jurisdiction, and when rendered 
in a jurisdiction out of the United States. The point decided 
there was, that there was no privity between one administrator 
and another administrator of the same intestate, when both 
administrations have been granted by ditlerent jurisdictions 
entirely separate and independent of each other. 

The jurisdiction of each State of this Union is sovereign 
and independent in granting letters of administration, as much 
so as that of any two foreign siates. The grant, when made, 
invests the administrator under the authority of that State 
with the proprietorship of the effects of the intestate within 
that State, but, having no jurisdiction beyond its own limits, 
it can confer no property upon him out of those limits. 

Kach administrator, when several administrations are granted 
in several States, is made the owner of a distinet property. 
wholly unconnected with any other out of the State. The 
authority under which each derives his title is a separate sov- 
ereign power ; and it is exclusively by that authority, not by 
virtue of testamentary appointment of the dead, that they are 
invested with any iiterest or control in the respective estates : 
and it is entirely to the authority from which their rights are 
alone derived that they are in any manner accountable. In 
some sense they may severally be said to be a representative 
of the deceased. 

There would be no ground for asserting that these repre- 
sentatives in different States constitute one representative, as 
several executors under the same will, or administrators under 
the same jurisdiction, may constitute one executor or adminis- 
trator, though the assets confided to each may be separated. 

It is believed that this doctrine, here attempted to be pre- 
sented, of the relation in which the separate administrators 
under different jurisdictions stand in these United States, has 
been universally recognized by the States, except so far as by 
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statutory law (showing that the original principle was as here 
stated) the doctrine has been changed or modified. It would 
seem hecessarily so, not only as regards the relation of the ad- 
ministrator, but as regards the rights of the executor as aflect- 
ing the assets and the representative of the deceased, for he 
has no lien upon the fund in the liands of the representative as 
the debtor, but the person of the administrator, who is, in a 
measure, the officer or bailiff of the court appointing him, in 
respect of the assets which he has in his hands, is the debtor. 
(1 Lomax on Executors, 345; Ram. on Ass. 484.) What con- 
stitutes privity between one representative of a dead man and 
another representative depends upon no peculiar rules spring- 
ing out of a practice of the probate court, in regard to the rep- 
resentatives of deceased persons, but is to be aseertamed upon 
principles of the common law, as applicable to cases generally, 
of which a variety of illustrations will be found in the books, 
especially L Stark. Law Ev. 217, et seq. Privity between 
one administrator and another does not depend upon, and can- 
not be ereated by, their being each of them the representative 
of the same intestate, though it be a duty in which they all 
unite. It has not been so regarded in the English law, which, 
until the 17th Car. 2, did not regard the administrator de bonis 
non in privity with an executor or administrator, to bring scire 
facias on the judgment which the executor, or administrator, 
had obtained. (See authorities, 1 Lom. Ex. 325.) So, if one 
brings several ejectments against several upon the same title, a 
verdict against one is not evidence against the rest, because 
the party against whom the verdict was had might be relieved 
against it, if it was not good, but the rest could not (1 Stark. 
Law Ey. 217); as the title under which all these defendants 
in ejectment claimed is the same, each of them, of course, 
must have held in privity to some one person, from whorn all 
their titles were severally derived ; nevertheless, that privity 
in one common title did not unite them in privity to each 
other. 

The judgment, therefore, in Mississippi, against Ann Lee, 
administratrix of the assets of Charles S. Lee in Mississippi, 
could not bind the appellant, D. S. Stacy, administrator of the 
assets of C. S. Lee in Louisiana. 

The rule excluding res inter alios acta as a ground of action, 
oras a bar in the pleadings, it is hardly necessary to remark, 
evtends with equal stringency to exclude such matter as evi- 
dence at the trial. (1 Stark. Law Ev. 217; and 1 Greenl. Ev. 
§ 522, et seq. ) 

The principle here contended for cannot be evaded by force 
of the statute of Mississippi, which seems, as is contended for, 
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to make the judgment recovered in Mississippi against Ann 
Lee, administratrix, have the effect of being a judgment re- 
covered against Charles 8. Lee, the intestate himself, because 
that suit was instituted against him in his lifetime. ‘That 
statute enables the plaintiff to revive the suit pending against 
the intestate, and empowers the court to render judgment for 
or against such administrator, in the same manner as if the 
original party were in existence. (How. & Hutch. Dig. 584.) 
This statute can mean nothing more than in the strongest ex- 
pressions to remove merely the impediment thrown in the way 
of the proceedings of the plaintiff by abatement. It did not 
mean, by strict adherence to the same manner as if the original 
party were in existence, to preclude the administratrix from 
pleading pleas peculiarly allowed to executors and administra- 
tors, —such as plene administravit, generally or specially, no 
assets, and the like ; or to preclude the plaintiff from taking a 
judgment against the administratrix ; and if so, the judgment 
could not be in the same manner as if the origmal party was 
in existence. If the legislature had intended that, it would 
have adopted a provision like that in the 17th Car. 2, ¢. 8, s. 1, 
where a party dies between verdict and judgment, directing 
that the judgment shall be entered as if both parties were 
living. (See 1 Lom. Ex. 324, 325.) 

The judgment rendered in this very case shows that such 
has not been the interpretation given to that statute, for it is a 
judgment, not agaist the intestate, but against the administra- 
trix. Whatever may be the interpretation to be put upon the 
statute, it is suflicient here to say, that the judgment taken 
Was not in accordance with any directions that it should be 
rendered as if the party were living, but that was waived if 
the statute gave such power, and the plaintiff has taken a judg- 
ment against the administratrix ; and taking it in that manner, 
the plaintiff subjects himself to all the consequences of that 
form of judgment. 

In conclusion, the plaintiff in error is not precluded from the 
grounds of error here attempted to be maintained by force of 
the 32d section of the Judiciary Act of 1789. That section was 
only intended to apply to proceedings in actions at common 
law: not to proceedings by petition, according to the practice 
of Louisiana. Even if it did, the exception taken in the court 
below cannot but be regarded as tantamount to a demurrer 
according to the requisitions of that statute. That clause is a 
transcript of the provisions of 27th Eliz. e. 5, and 4th Anne, e. 
16, for the purpose of curing mere defects of form, and requir- 
ing special demurrers, leaving matters of substance unatlected 
by its provisions, to be taken advantage of by general demurrer, 
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without setting down any special cause, or to be taken advan- 
tage of by errors in arrest of judgment, or by writ of error. 
(See Bac. Abr. Pleas and Pleading; Stephens on Pleading, 140.) 





Mr. Crittenden, Mr. Thrasher, and Mr. Henderson, for the 
defendant in error, sustained the judgment of the court below 
upon the same grounds, which are thus explained in the argu- 
ment of Wr, Henderson. 

This Mississippi judgment, we say, conclusively established 
the plaintiffs’ demand against the estate of the intestate Lee, 
not only in Mississippi, but in every State of the Union. We 
do not say but its ratable priorities and claims, as to order of 
satisfaction, are to be governed by the local law of the admin- 
istration. The claim, however, is legally authenticated as 
against the decedent estate, so as to entitle it to payment and 
satisfaction, though put to judgment in a different State than 
that of the administration. 13 Pet. 312. 

Notwithstanding all that is said in the books upon original 
and ancillary administrations in different States, we insist the 
administrative tribunals of a decedent's effects in no one State 
can reject the allowance of a creditor’s claim from another 
State, if legally established. 

The Constitution of the United States gives to the citizens 
of each State the privileges and immunities of the citizens of 
the several States. State tribunals, therefore, cannot regard a 
co-Ntate creditor as a foreign creditor, and so administer the 
effects of the decedent within a State, to the evelusire use of 
creditors within that State. And so is it implied in 3 Pick. 
128; and so, undoubtedly, is the requirement of the Cousti- 
tution of the United States, above quoted. 

The record of this judgment in Mississippi shows that the 
action was instituted against Lee in his lifetime, who appeared 
and plead; that before verdict he died, and his widow and ad- 
ministratrix, by the positive requirements of the laws of Mis- 
Sissippl, came in on seire facias, plead to, and defended the 
action. ‘This, in Mississippi, merged the original cause of 
action, established the debt against the decedent estate, and 
was and is res adjudicata. 

The act of Congress of 26th May, 1790, expressly requires 
that this judgment shall have full faith and credit given to it 
in every court within the United States, as it has by law or 
usage in the courts of the State of Mississippi. 1 Statutes at 
Large, p. 122. 

It undoubtedly has, in that State, the “faith and credit” of 
establishing or authenticating the debt against the estate of 
Lee, regardless of whosesoever hands the estate may come to, 
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cr be found in. It is not that it merely establishes the debt 
against the administratrix, Ann Lee ; but against the estate of 
©. S. Lee. 

The judgment, thus presented, either by suzt, in the courts 
of Louisiana, or to the administrator, in Louisiana, for allow- 
ance or payment, must have the same “faith and credit” ac- 
corded to it as in Mississippi. 6 Wheat. 129; 7 Cr. 481; 
13 Pet. 312. 

Now, this “ faith and credit” is not so conceded to a foreign 
judgment. Hence the case in 2 Rawle, 431, which was a 
judgment from Barbadoes, sued on in Pennsylvania. All the 
pleas in that case imply the opinion of the pleader, that, had it 
been a judgment from another State of the Union, the defence 
could not have been relied on; nor does the court say other- 
Wise. 

Another well-established rule of decision sustains the point 
we contend for; namely, that the judgment of a competent 
State court merges and extinguishes the original cause of ac- 
tion as to all parties and privies, whether privies by blood or 
estate in all other Ntates of the Union. 3 Wash. C. C. R. 17; 
1 Pet. 692, 693; 16 Mass. 71. 

But a foreign judgment does not so extinguish the cause 
of action, if again sued on here, as to bar recovery for this 
cause. 

Again: our petition makes no personal demand against the 
defendant ; but, setting forth a claim against the estate of Lee, 
by authentication of a judgment, duly obtained, in contest 
with the administratrix in Mississippi, seeks its satisfaction out 
of Lee’s estate in Louisiana, represented by the defendant as 
administrator. But the spirit of his objection is personal to 
himself. It is not that he questions but the cause of action 
has been established in judgment, by a court of competent 
jurisdiction, as against Lee’s estate, so far as represented by 
his administratrix in Mississippi; but defendant objects, the 
estate is not thereby lable in Louisiana, till he, defendant, has 
litigated the same question over again. And for what good ¢ 
Is there in the Constitution of the United States, and the laws 
of Congress, any sensible purpose or policy that this question 
should be fivice litigated, in order to conclude the estate of Lee, 
as represented by this administrator, any more than if this 
judgment had been rendered against Lee, in his lifetime ? 

Suppose this judgment in Mississippi had been rendered in 
the United States Circuit Court, and then sued on as now in 
the United States Cireuit Court of Louisiana; could this de- 
fence be heard?) Now the 31st seetion of the Judiciary Act 
of 1759 provides, that where the defendant dies pending the 
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suit, his representatives may be brought in by seire facias, 
as in this case, and “the court may render judgment against 
the estate of the deceased party.” But what a silly provision 
of law, if, when they have so rendered judgment, the same 
controversy shall be tried over again in every other State 
where the judgment may be carried for enforcement and satis- 
faction, against the same decedent’s “ estate.” 

As this pretended right of defence does not go to bar the 
original cause of action, it is a mere technical objection, with- 
out semblance of merit. For, on any supposition that the first 
judgment was fraudulently obtained, the detendant here could 
undoubtedly make that defence by plea. But, with no objec- 
tion against the justice or integrity of the judgment, that the 
defendant may relitigate it from mere caprice is certainly a 
most idle rule of construction, for no possible good. 

The only pretence of legal rule which can be offered in 
vindication of this claim of the defendant to litigate the orig- 
énal cause of action in this case over again is, that, as between 
the defendant with whom it was contested in the State of 
Mississippi, and this defendant in Louisiana, there is 20 priv- 
ity ; and hence the judgment is mot evidence against him. 

But we deny the fact that there is no privity. There is, in 
all truth, and in the rationale of the thing, a clear privity of 
estate. On Lee’s death, his estate, everywhere throughout 
the United States, was liable to payment of his debts. No 
one anywhere could take possession of this estate, either by 
lawful administration or by tort, that did not hold in privity to 
the creditor’s claim, as verily as to the claims of heirs and dis- 
tributees. 'The decedent’s estate, to this end and responsi- 
bility, is but a unit, though possessed by a dozen administra- 
tors in different States of the Union. And in what sense can 
an administrator claim to be a privy at all? No connection 
of blood, nor the agent’s claim which he has to the esate, 
could give him, as administrator, the relation of privity in any 
legal sense. Had this judgment been granted against Lee in 
his lifetime, this objection would have the same force. His 
privity, as administrator on the estate of Lee, would have been 
precisely what it now is; namely, he would have been no 
party to the judgment, nor would he be holding any part of 
the estate, by virtue of his administration in Louisiana, which 
the judgment directly bound, or could be levied on. Yet, 
surely, this plea could not avail in such ease; and equally 
clear, on the same principles, it cannot avail here. But if 
there were any room to distinguish the legal effect of a judg- 
ment obtained against the decedent, and one obtained by suit 
against his administrator, then we reply, that this suit, having 
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been instituted against the decedent in person, and who became 
party to the record, the same privity in succession connects this 
detendaut with this record and judgment, as if the decedent 
had survived till the verdict was rendered against him. 

dut the truth is, the doctrine of personal privity has no ap- 
plication here, and can never be interposed, but as to parties 
who may be affected in their personal rights. A trustee of a 
legal title for the heirs cannot object to the judgment against 
the ancestor as Incompetent evidence in suit against Adm to re- 
cover the trust property, on the ground that He is not a privy to 
the judgment. And so of the administrator, who is but a trus- 
tee for the creditors aud distributees. 

If the case in 16 Mass. 71 would seem to conflict with this 
last position, that of 3 Rand. 287 sustains a contrary rule. 

The authority of the late Justice Story, in his Contlict of 
Laws, § 522, has been referred to in support of the defendant’s 
objection. In a clear case of conflict of laws, where the for- 
eign claim was “ to affect assets” of the local administrator, 
to the prejudice of local creditors, the rule insisted on might, 
to some form and extent, be applicable. But the conflict of 
laws, as between nations foreign to each other, not bound to 
recognize each other’s judgments, nor to recognize the claim 
of the foreign creditor on the same ground as the domestic 
creditor, —such conflict of laws is not predicable of the subsist- 
ing relations of these United States. The judgments of the 
several States under the Constitution and laws of Congress, 
before referred to, are not foreign to each other in the sense of 
the common law. And the Constitution of the United States 
secures each creditor of the different States the same rights in 
prosecuting his claims m any other State, whether against the 
living man or the estate of the dead, as are secured to the citi- 
zens of the State where the same is prosecuted. If, therefore, 
the rule as now contended for was intended to be asserted by 
Justice Story as applicable to these States, we are bound to say 
his assertion is without authority, and against the paramount 
laws of the Union. 


Mr. Justice GRIER delivered the opinion of the court. 

John B. Thrasher, the plaintiff! below, commenced this ac- 
tion by a petition (according to the practice of the courts of 
Louisiana) in the nature of an action of debt upon a judgement. 
He claimed as assignee of a judgment obtained in the Cireuit 
Court of Claiborne county, in the State of Mississippi, by Dart 
& Gardner against Ann Lee, administratrix of C. S. Lee, de- 
ceased. David S. Stacy, the defendant below, is the adminis- 
trator of Lee in the State of Louisiana, where he had his dom- 
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icile at the time of his death. In his pleas he has set forth six 
several grounds of exception against the plaintiff’s right to re- 
cover, the last of which is in the nature of a demurrer to the 
declaration, or a denial of the plaintiff’s right to recover on the 
case set forth in his petition. As the decision of this point will 
be conclusive of the whole case, it will be unnecessary to no- 
tice the others. 

The question presented by the demurrer is, whether the 
judgement against Ann Lee, the administratrix of Charles 8. Lee 
in Mississippi, is evidence by itself sufficient to entitle the plain- 
till to recover against Stacy, the administrator of the same in- 
testate in Louisiana. Or, to state the point disconnected with 
the accidents of the case, Will an action of debt tie against an 
adiministrator in one of these United States, on a judgment ob- 
tained against a different administrator of the same intestate 
appointed under the authority of another ? 

This is a question of great practical importance, and one 
which, we believe, has not yet been decided. 

The administrator receives his authority from the ordinary 
or other officer of the government where the goods of the in- 
testate are situate. But coming into such possession by suc- 
cession to the intestate, and encumbered with the duty to pay 
his debts, he is considered in law as in privity with him, and 
therefore bound or estopped by a judgment against him. Yet 
his representation of his intestate is a qualified one, and ex- 
tends not beyond the assets of which the ordinary had jurisdic- 
tion. He cannot, therefore, do any act to affect assets in an- 
other jurisdiction, as his authority cannot be more extetisive 
than that of the government from whom he received it. ‘The 
courts of another State will not acknowledge him as a repre- 
sentative of the deceased, or notice his letters of administra- 
tion. (See Tourton v. Flower, 3 P. Wms. 369; Borden v. 
Borden, 5 Mass. 67; Pond v. Makepeace, 2 Metcalf, 114; 
Chapman v. Fish, 6 Hill, 554, &e.) 

It follows as a necessary inference from these well-estab- 
lished principles, “ that, where administrations are granted to 
different persons in different States, they are so far deemed in- 
dependent of each other that a judgment obtained against one 
will furnish no right of action against the other, to affect assets 
received by the latter in virtue of his own administration ; for 
in contemplation of law there is no privity between him and 
the other administrator.” (See Story, Confl. of Laws, $ 522; 
Brodie v. Bickley, 2 Rawle, 431.) The same doctrine is ree- 
ognized in the case of Aspden v. Nixon (4 How. 467) by this 
court. 

But it is contended, that, however applicable these principles 
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may he to judgme nts against ieatiaiaiile tors acting peer eee pow- 
ers received from States wholly foreign to each other, they can- 
not apply to judgments against administrators in different States 
of this Union, because of the provision of the Constitution, 
which ordains that * full faith and credit shall be given in each 
State to the public acts, records, and judicial proceeding 28 of ev- 
ery other State.” 

The act of Congress of 26th May, 1790, which prescribes 
the mode of autheuticating records, and defines their “ effect,” 
enacts, that they * shall have such faith and credit given to 
them im every court within the United States as they have by 
law or usage in the courts of the State from whence the said 
records are or shall be taken.” 

The question, then, arises, what is the “ effect,” or the 
“ faith and eredit,”” given to the judgment on which this suit 
is brought, in the courts of Mississippi? The answer to this 
must be, that it is evidence, and conclusive by way of estop- 
pel, Ist, between the same parties ; 2d, privies; and 3dly, on 
the same subject-matter, where the proceeding is tr rem. 

But the parties to these judgments are not the same. 

Neither are they privies. “ "The term privity denotes mu- 
tual succession or rel ee! to the same rights of property.’ 
(Greenleaf on Ev. § 523.) Privies are divided by Lord C ‘oke 
into three classes, — he privies in blood ; 2d, privies in law ; 
and 3d, privies by estate. The doctrine of estoppel, however, 
so faras it applies to persons falling under these denominations, 
applies to them under one and the same principle, namely, that 
a party claiming through another is estopped by that which es- 
topped that other respecting the same subject-matter. Thus, 
an heir who is privy in blood would be estopped by a verdict 
against his ancestor, through whom he claims. An executor 
or administrator, suing or sued as such, would be bound by a 
verdict against his testator or intestate, to whom he is privy im 
law. With regard to privies in estate, a verdict against feoflor 
would estop feotfee, and lessor, the lessee, &c. 

An administrator under grant of administration in one State 
stands in none of these relations to an administrator im another. 
Kach is privy to the testator, and would be estopped by a judg- 
ment against him; but they have no privity with each other, 
in law or in estate. "They receive their authority from differ- 
ent sovereignties, and over different property. The authority 
of each is paramount to the other. Each is accountable to the 
ordinary from whom he receives his authority. Nor does the 
one come by succession to the other into the trust of the same 
property, encumbered by the same debts, as in the case of an 
adiniuistrator de bonis non, Who may be truly said to have an 
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official privity with his predecessor in the same trust, and there- 
fore liable to the same duties. In the case of Yare v. Gough 
(Cro. Jac. 3), it was deeided that an administrator de bonis non 
could not have scire facias upon a judgment obtained by his 
predecessor on a debt due to the intestate “ for default of priv- 
ity.’ But in Snape v. Norgate (Cro, Car. 167), it was de- 
cided that a seire facias would le against an administrator de 
bonis non, on a judgment against the executor; and the court 
attempt to make a distinction between that and the preceding 
case, on the ground that “he cometh in place of the execu- 
tor’: or in other words, by reason of an official succession or 
privity. ‘These cases cannot be well reconciled on principle ; 
but the ditliculty was remedied in Kngland by the statute of 
17 Charles 2, ¢. 8. The Court of Appeals of Virginia have 
considered the latter ease as founded on more correct principles 
than the first, and have overruled the doctrine of Yare v. 
Gough. (Dykes v. Woodhouse, 3 Randolph, 257.) 

We may assume, therefore, that in the State of Mississippi, 
as in most other States in the Union, the administrator de 
bonis non is treated as privy with his predecessor in the trust, 
and estopped by a judgment against him; but the question still 
recurs as to the effect of a judgment in that State as agaist 
one who has neither personal nor official privity with the de- 
fendant. Hach administrator is severally liable to pay the 
debts of the deceased out of the assets committed to him, and 
therein they resemble joint and several co-obligers in a bond. 
A judgment against one is no merger of the bond, nor is it ev- 
idence ina suit against the other. Their common liability to 
pay the same debt creates no privity between them, either in 
law or in estate. 

It is for those who assert this privity to show wherein it lies, 
and the argument for it seems to be this: —that the judg- 
ment against the administrator is against the estate of the in- 
testate, and that his estate, wheresoever situate, is lable to pay 
his debts; therefore the plaintiif, having onee established his 
claim against the estate by the judgment of a court, should not 
be called on to make proof of it again. This argument as- 
sumes that the judgment is iz rem, and not tn personam. or 
that the estate has a sort of corporate entity and unity. But 
this is not true, either in fact or in legal construction. The 
judzment is against the person of the administrator, that he 
shall pay the debt of the intestate out of the funds committed 
to hiseare. If there be another administrator in another State, 
liable to pay the same debt, he may be subjected to a like judg- 
ment upon the same demand, but the assets in his hands can- 
not be affected by a judgment to which he is personally a 
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stranger. A judgment may have the “ effect ” of a lien upon 
all the deteudant’s lands in the State where it is rendered, yet 
it cannot have that effect on lands in another State by virtue 
of the faith and eredit given to it by the Constitution and act 
of Congress. The laws and courts of a State can only affect 
persous and things within their jurisdiction. Consequently, 
both as to the administrator and the property confided to him, 
a judezment in another State is res inter alios acta. It cannot 
be even prima facie evidence of a debt ; for if it have any ef- 
fect at all, it must be as a judgment, and operate by way of es- 
toppel. 

It is alleged by those who desire to elude this conclusion, 
while they cannot deny the correctness of the principles on 
which it is founded, that it is technical and theoretical, and 
leads to an inconvenient result. But every logical conclusion 
upon admitted legal principles may be liable to the same impu- 
tation. Decisions resting only on a supposed convenience, or 
principles accommodated to the circumstances of a particular 
ease, generally form bad precedents. It may be conceded that 
in this case there is an apparent hardship, — that the plaintiff 
who has established his claim after a tedious litigation in Mis- 
sissippi should be compelled to go through the same trouble- 
some process in Louisiana. But the hardship is no greater 
than if the administrators had been joint and several co-obligors 
ina note or bond. A plaintitf may be fairly presumed always 
io have the evidence of his demand in his possession, and the 
ability to establish it in any court. But if a judgment against 
an administrator in one State, raised up, perhaps, for the very 
purpose of giving the plaintiff a judgment, should be conclusive 
on the administrator in another State, the estates of decedents 
would be subjected to inmumerable frauds. And to what pur- 
pose is the argument that the defendant may be permitted to 
prove collusion and fraud, when, in order to substantiate it, he 
must commence by proving a negative: "This would be east- 
ing the burden of proof where it ought not to rest, and would 
cause much greater inconvenience and injury than any that ean 
possibly result from the present decision. 

The judgment of the Cireuit Court must, therefore, be re- 
versed. 


Mr. Justice McLEAN and Mr. Justice WAYNE dissented. 


Order. 

This cause came on to be heard on the transcript of the 
record of the Cirenit Court of the United States for the Hast- 
ern District of Louisiana, and was argued by counsel. On 
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consideration whereof, it is now here ordered and adjudged by 
this court, that the judgment of the said Cireuit Court in this 
cause be and the same is hereby reversed, with costs, and that 
this cause be and the same is hereby remanded to the said Cir- 
cuit Court, to be proceeded in according to law and justice, and 
in conformity to the opinion of this court. 





Mary Ann Van Ness, PLaintirFe IN ERROR, v. Cornetius P. Van 
Ness, Apministrator oF Joun P. Van Ness. 

The act of Congress, passed on the 27th of February, 1501 (2 Stat. at Large, 103), 
authorizes a writ of error from this court to the Circuit Court for the District of 
Columbia in those cases only where there has been a final judgment, order, or 
decree in that court. 

Where the Orphans’ Court directed an issue to be sent for trial in the Circuit Court, 
which issue was, “ whether the petitioner was the widow of the deceased or 
not,” and the Circuit Court proceeded to try the issue, and the jury, under the 
instructions of the court, found that the petitioner was not the widow, exceptions 
to these instructions cannot be reviewed by this court on a writ of error. 

The certificate of the finding of the jury, transmitted by the Circuit Court to the 
Orphans’ Court, was not such a final judgment, order, or decree as is included 
within the statute. After the reception of the certifieate, the Orphans’ Court had 
still to pass a decree in order to settle the rights of the parties. 


Tis case was brought up, by writ of error, from the Circuit 
Court of the United States for the District of Columbia, sitting 
for the county of Washington. 

All the circumstances of the case are fully set forth in the 
opinion of the court, as delivered by Mr. Chief Justice Ta- 
ney, from the commencement of which the Reporter extracts 
the following statement. 

A motion has been made to dismiss this ease, which is 
brought here by writ of error directed to the Cireuit Court for 
Washington county, in the District of Columbia. 

The case is this. John P. Van Ness, of the same county and 
District, died intestate, and letters of administration were grant- 
ed by the Orphans’ Court to Cornelius P. Van Ness, his broth- 
er, who is the defendant in error. 

Shortly after the letters were granted, Mary Ann Van Ness, 
the plaintiff in error, filed her petition in the Orphans’ Court, 
alleging that she was the widow of the deceased, and praying 
that the letters granted to the defendant should be revoked, 
and administration granted to her. The defendant answered, 
denying that she was the widow of the deceased. The right 
to the letters depended upon this fact ; as by an act of Assem- 
bly of Maryland, passed in 1798, and adopted by Congress 
when it assumed jurisdiction over this District, the widow is 
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entitled to letters of administration, in preference to any other 
person, Where the husband dies intestate. 

This act of Assembly (1798, ch. 101, subchap. 8, sec. 20, 
and subechap. 15, sec. 16, 17) makes it the duty of the Or- 
phans’ Court, in a ease like this, if required by either party, to 
direct an issue to be sent for trial to any court of law most 
convenient for trying it; and the cout to which it is sent is 
authorized to direct the jury, and to grant a new trial if it 
thinks proper, as if the issue were in a suit therein instituted : 
and upon a certificate from such court, or a judge thereof, of 
the verdict or finding of the jury, under the seal of the court, 
the Orphans’ Court is directed to give judgment upon such 
finding. It is unnecessary to give the words of the act. We 
state its provisions only so far as they relate to the case be- 
fore us. 

When the answer of the defendant came in, the Orphans’ 
Court, upon the motion of the plaintiff, ordered the following 
issue to be made up and sent to the Cireuit Court for Washing- 
ton county, to be there tried; that is to say, ‘“ whether the 
said Mary Ann Van Ness be the widow of the said John P. 
Van Ness or not.” No depositions or other testimony were 
taken on either side in the Orphans’ Court. 

The Cireuit Court proceeded to the trial of the issue, and in 
the course of the trial sundry directions were given to the jury, 
to which the plaintiff excepted ; and finally, as appears, by the 
eleventh exception, the court instructed the jury that there was 
no evidence from which they could find that the plaintiff was 
lawfully married to John P. Van Ness, the intestate. Under 
this direction, the jury found by their verdict that Mary A. Van 
Ness was not the widow of the late John P. Van Ness; and 
this finding was, by order of the court, certified under seal to 
the Orphans’ Court. 

This is the case before us, upon the record brought here by 
the writ of error; and the question to be decided is, whether 
this court can take cognizance of the case, and inquire whether 
error has or has not been committed by the Cireuit Court in 
giving the instructions under which the verdict was found. 


The cause was argued upon a motion to dismiss the writ of 
error for want of jurisdiction. Mr. Cove and Mr. Bradley 
for the motion, and Mr. May and Mr. Brent against it. 


Mr, Coxe, in support of the motion, explained the laws of 
Maryland upon the subject, and referred to the act of 1798, in 
1 Dorsey’s Laws of Maryland, p. 414, subchap. 15, see. 17, and 
also to p. 394, subchap. 8, sec. 20. 

The certificate directed to be transmitted to the Orphans’ 
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Court is altogether diflerent from chancery practice, where the 
verdict is merely to inform the chancellor, who may set it 
aside and direct a new trial. Mr. Cove referred also to the 
cases in L Peters, 562, 565; 2 Peters, 243; 5 Howard, 118 ; 
and 3 Howard, 631. 


Mr. May, against the motion to dismiss. 

The widow in this case filed a petition praying for letters 
of administration to herself, and for a revocation of those pre- 
viously granted to the brother. If she was the widow, she 
was entitled to letters in preference to any one else. Act of 
1798, chap. 101, subchap. 15, see. 17; 2 Harris & Gill, 51. 

Alter receiving the certificate from the Circuit Court, the 
Orphans’ Court dismissed her petition. We took an appeal 
from this dismissal, but the Cireuit Court aflirmed it. 

It is evident that the appeal carried up nothing but the mere 
certificate, and under it it was impossible again to bring before 
the Cireuit Court the instructions which had been given at the 
previous trial. The Orphans’ Court never saw these excep- 
tions. If we could have got them into the record which was 
transmitted from the Circuit Court to the Orphans’ Court, then 
an appeal from the order of dismissal would have carried them 
again to the Cirewit Court and from that court to this. But 
we could not do it; and if this writ of error should be dis- 
missed, it will follow that instructions were given by the court 
below which were decisive of the result, and yet there is no 
mode of having such iistructious reviewed by this court. The 
certificate either established or destroyed the claim, because it 
was conclusive upon the Orphans’ Court. It was, therefore, a 
final order. ‘The act of SOL includes final orders. See 
2 Statutes at Large, 106, sec. 8. 

This court, in 6 Cranch, 235, decided that any final judg- 
ment, order, or decree might be brought up for review. 

The act of ISOL has been pronounced comprehensive. 
4 Cranch, 396; 8 Cranch, 252. 

What are final orders? See 3 Dall. 404; 2 Peters, 464. 

The tendency of decisions is to e1ilarge the power of appeal. 
3 Miss. Rep. 328; 1 Stewart & Porter, 171; 1 Martin, N.S. 
75: 4N. H. Rep. 220; 2 Mass. Rep. 142: 4 Mass. Rep. 107, 
108: 5 Mass. Rep. 194; 11 Mass. Rep. 275. 

For the definition of a judgment see 3 Bl. Com. 296. 


Mr. Brent, on the same side. 

It is admitted by the other side, that she had a right to ad- 
minister if she was the widow, and that this right was not 
lost by the fact, that letters had been issued to the brother 
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previous to her application. ‘The power of the Orphans’ Court 
to revoke letters cannot be questioned. The only point in 
issue was, whether she was or was not the widow. If the 
certificate of the Cireuit Court had been that she was the 
widow, it might not have been a final order or judgment, be- 
cause the Orphans’ Court would still have to inquire whether 
she was competent in other respects to take out letters. For 
example, whether she was a resident, &c. But as the certifi- 
cate Was against her, it was conclusive of her rights. Mutu- 
ality is not necessary. Can there be any doubt of the certifi- 
cate deciding the question as to her?) The Orphans’ Court are 
compelled to obey it. No case ever occurred in Maryland by 
which the opinion of her courts upon this point can be ascer- 
tained. A case did happen involving it; but before a cer- 
tificate was sent to the Orphans’ Court, a special act of the 
legislature was applied for and obtained in 1834-5. Under 
this act, the case was carried to the Court of Appeals, and is 
reported in 5 Gill & Johnson. 

Mr. Brent then made the two following points: — 

1. 'The power of the Cirewit Court over this case, sent to it 
from the Orphans’ Court, was as absolute, respecting a control 
over the jury and granting a new trial, as over a case which 
originated within itself. 

2. The Orphans’ Court had no control whatever over the 
verdict and judgment of the Cireuit Court. 

What appeal had we? "The Orphans’ Court could not review 
the proceedings of the Cireuit Court, and yet it was a case 
where the verdict either established or destroyed the claim. 
If the present remedy is not applicable, then there is a strange 
anomaly here in Washington, —that there is no mode of cor- 
recting errors Where very important rights are involved. The 
act of 1785, chap. S87, see. 6, gave to a party aggrieved by any 
“judgment or determination” a right to appeal to the Court 
of Appeals. See Dorsey’s Laws of Maryland. Can there now 
be, under our system, such a thing as a legalized error? See 
5 Harris & Johns. 176. As to what is a final judgment in 
Maryland, see 2 Harris & Gill, 378; 12 Gill & Johns. 332. 

The certificate was in efiect a final order, and an appeal 
from a judgment opens all interlocutory orders. An instrue- 
tion to a jury is a substitute for the old demurrer to evidence. 
3 Peters, 37. 

A writ of error must be upon a judgment which settles the 
Whole matter. 11 Coke, 38; 21 Wendell, 658, 668; 1 Roll. 
Abr. 751. Pennsylvania decisions are, 3 Laws of Pennsylva- 
nia, 34; 1 Yates, 113; 2 Yates, 46, 51: 1 Binney, 444. 
Other cases respecting appeals, 7 Clark & Fin. 52. 

6* 
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The judgment in this case is final. 3 Binney, 276; Addi- 
son, 21, 121; 5 Howard, 214; 12 Wendell, 327; 2 Paige, 
487; 19 Ves. 499; 2 Dan. Ch. Pr. 747, 1306, 1360; 1° Bin- 
ney. 444; 5 Serg. & Rawle, 146: 6 Watts & Serg. 18s. 

The statute of Pennsylvania is the only one in all the States 
like that of Maryland; and the courts of Pennsylvania have 
practically entertained appeals from such issues. If the sub- 
stance appears in the record, this court will not regard forms, 
because, if it did, its jurisdiction would fluctuate, and it would 
be in the power of the court below to oust it of its proper 
jurisdiction, The right of appeal must exist or not exist when 
the bill of exceptions is taken, and cannot depend upon the 
mode in which the judgment is rendered. 

The aet of Congress mentions a final erder. But here an 
order was necessary to direct the certificate to be transmitted 
to the Orphans’ Court, and that order was final. If there are 
two judgments, one for dower and the other for damages, an 
appeal may lie from one, and not the other. Viner’s Abr. 
tit. Judgment, letter P. 'T. 

The Orphans’ Court must dismiss our petition on the recep- 
tion of the certificate. 2 Harris & Gill. 51. 

But it is said on the other side, suppose we now succeed, 
and another trial takes place in’ the Cireuit Court, with a dif- 
ferent result, what is the Orphans’ Court to do with these two 
different verdicts? The difliculty is solved by referring to 10 
Leigh, 572. 

The act of Congress gives the same jurisdiction to this 
court in common law eases as in chancery. But in chancery 
an appeal will lie, although further proceedings may be neces- 
sary. 3 Barbour’s Eq. Dig. 118, and cases there cited; 3 
Cranch, 179. 

(That part of A7r. Brent’s argument relating to the amount 
in controversy is omitted, the decision of the court not involv- 
ing that point. ) 


Mr, Bradley, in reply, and in support of the motion to dis- 
miss, maintained the following propositions : — 

1. That a writ of error can be issued from this court only in 
cases provided by statute. 

2. "That it can be issued only upon a final judgment, accord- 
ing to the common law. 
3. There has been no judgment, final or otherwise, in the 
Cirenit Court. . 

A. That the words “ order and decree,” in the act of 1801, 
refer to proceedings in equity; not to orders in a court of 
common law. 
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5. The. statute oe “Maryland « 798, chap. 101, gives to 
the courts of law a pec uliar, ia and limited jurisdiction, 
and has not provided any mode tor reviewing proceedings 
under that jurisdiction. 

6. That no writ of error could le to such a court, because 
there is no judgment of that court, final or otherwise. 

In support of these propositions he cited Wilson v. Daniel, 
2 Dall. 401; Rutherford v. Fisher, 4 Dall. 22; Boyle v. Zacha- 
re & ‘Turner, 6 Pet. 656, 657 ; Toland v. Sprague, 12 Pet. 
331; Evans v. Gee, 14 Pet. 1: Amis v. Smith, 16 Pet. 303; 
mith vw. Trabue’s Heirs, 9 Pet. 4; United States v. Goodwin, 
Cranech, LOS: United States v. Gordon, 7 Craneh, 287; 
nited States v "Tenbroek, 2 Wheat. 248; United States 
v. Barker, 2. Wheat. 395; Sarehet v. United States, 12 Pet. 
143: Mayberry v. ‘Thompson, 5 How. 121; Ches. & Ohio 
Canal Co. v. U. Bank of Georgetown, 8S Pet. 259: Brown v. 
U. Bank of Florida, 4 How. 165: Winston v. Bank of United 
States, 3 How. 771; Judiciary Act of 1789, ch. 20, $ 2 





S 
7 
U 


Mr. Chief Justice TANEY delivered the opinion of the 
court. After stating the case, as above recited, the opinion 
proceeded as follows :— 

The appellate power of this court in relation to the Circuit 
Court for the District = Columbia is regulated by the act of 
Congress of February 27, [S801 And it authorizes the writ 
of error to the Cireuit Court in those cases only in which there 
has been a final judgment, order, or decree in that court. 
Whatever errors, therefore, may have been committed, and 
however apparent they may be in the record, yet we have not 
the power to correct them unless the Cireuit Court has passed 
a final judgment, order, or deeree in the case before it. 

The argument on the part of the plamtiff is, that inasmuch 
as the verdict was found in obedience to the positive iustruc~ 
tious of the court. and as the certificate of the finding of the 
jury was conclusive upon the Orphans’ Court, the order of the 
Circuit Court to certify the verdict to the Orphans’ Court ought 
to be regarded asa final judgment or order within the meaning 
of the aet of Congress. 

It is true the Orphans’ Court has no power to grant anew 
trial, and is bound to consider the taet to be as found by the 
jury: and consequently the judgment of that court must be 
against the phuntif Bat the matter im contest in the Orphans’ 
Court is the right to the letters of administration. And it is 
the province of that court to apply the law upon that subject 
to the fact, as established by the verdict of the jury, and to 
make their decree accordingly , refusing to revoke the letters 
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granted to the defendant, and dismissing the petition of the 
plaintif. The suit between the parties must remain still pend- 
ing until that decree is pronounced. ‘The certificate from the 
Cirenit Court is nothing more than evidence of the finding of 
the jury upon the trial of the issue. It merely certifies a tact, 
that is to say, that the jury had so found. And the order of 
the Circuit Court, directing a fact to be certified to another 
court to enable it to proceed to judgment, can hardly be re- 
garded as a judgment, order, or decree, in the legal sense of 
these terms as used in the act of Congress. Certainly it is not 
a final judgment or order. For it does not put an end to the 
suit in the Orphans’ Court, as that court alone can dismiss the 
petition of the plaintiff! which is there pending ; and no other 
court has the power to pass a judgment upon it. A verdict in 
any court of common law, if not set aside, is in all cases con- 
clusive as to the fact found by the jury, and the judgment of 
the court must follow it; as the Orphans’ Court must follow 
the verdict in this case. Yet a writ of error will not he upon 
the verdict. 

And if this court should take jurisdiction, and should deter- 
mine that the Cireuit Court had erred in its directions to the 
jury, what judgment could be given here? Could we give a 
judgment reversing an order which does nothing more than 
direct a fact to be certified to another court? Tf we could do 
this. it would not reach the judgment in the Orphans’ Court, 
nor exercise any control over it. And a writ of error can 
hardly be maintained where the judgment of the appellate 
court would be inetiectual and nugatory. 

Neither could it make any difference as to the jurisdiction 
of this court, if there had been a feigned issue with formal 
pleadings, and the Cireuit Court had entered a judgment upon 
the verdict. For the judgment would have had no effect upon 
the rights of either party to the administration in dispute, nor 
could it exercise any influence upon the decision of the Or- 
phans’ Court. And if this court could have regarded the 
feigned issue as an action regularly brought in the Circuit 
Court, and upon that ground have taken jurisdiction, the at- 
firmance or reversal of the judgment would have had as little 
effect upon the proceedings in- the Orphans’ Court as the 
original judgment in the Cireuit Court. It would indeed 
decide the right to the fictitious wager stated in the pleadings. 
Sut if the judgment of the Cireuit Court was reversed, and a 
venire de novo awarded, it would not alter the deeree in the 
Orphans’ Court. That court is required by law to act upon 
the finding of the jury, and not upon the judgment of the 
Circuit Court. And the reversal of that judgement and a new 











JANUARY TERM, 1848. 69 








Van Ness v. Van Ness. 





finding would not authorize the Orphans’ Court to recall the 
judgment it had given, and was bound to give upon the origi- 
nal verdict certified by the Cireuit Court. 

The act of Assembly of Maryland appears to have received 
in practice in that State the same construction that we have 
given to it. There is, indeed, no judicial opinion on the sub- 
ject; but there is no ground for supposing that a writ of error 
was ever sued out under that law. In 1832, an act was 
passed authorizing a writ of error in such cases, and staying 
proceedings in the inferior courts until a decision was had in 
the appellate court; and this law embraces cases which had 
been tried before its passage, as well as those which should 
afterwards take place. But from 1798 down to the passage of 
this act of Assembly, we can find no trace of a writ of error 
sued out in a ease like this. The absence of any such pro- 
ceeding for so many years is the strongest evidence of the 
construction put upon the law, and of the opinion entertained 
by the bar of the State, that the writ would not he. For many 
issues from the Orphans’ Courts must have been tried during 
that period of time which would have given rise to the writ 
of error if it had been supposed to be warranted by the law. 
The act of 1832, also, embracing as it does prior as well as 
future cases, would have been altogether unnecessary, if a dif- 
ferent construction had been given to the act of 1798. 

Upon the whole, therefore, this court is of opinion that there 
has been no final judgment, order, or decree in the Circuit 
Court. and the writ of error must be dismissed for want of 
jurisdiction. 


Order. 


This cause came on to be heard on the transcript of the 
record from the Cireuit Court of the United States for the Dis- 
trict of Columbia, holden in and for the county of Washing- 
ton, and was argued by counsel. On consideration whereof, 
it is now here ordered and adjudged by this court, that this 
cause be and the same is hereby dismissed for want of juris- 
diction. 
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Rozsert Marsnaui, Arreiiant, v. Susan G. Beart, Derenpanr. 


Where a husband and wife, in order to carry out an ante-nuptial agreement, con- 
veyed personal property to a trustee, with directions to hod a part of it for the 
sole and separate use of the wife, with a power to the wife to alien or devise it, 
such part goes, if she dies intestate, to her next of kin, free of all claim on the 
part of the husband. 

But where a legacy was left to a trustee for the benefit of the wife, and the trustee 
was directed * to let the wife have some part or parcel of the money, occasional- 
ly, as she may stand in need, to be paid out to her at the discretion of the trus- 
tee,” this fund goes to the husband at the wife’s death, by the laws of Maryland. 


Tis was an appeal from the Cireuit Court of the United 
States for the District of Columbia, holden in and for the 
county of Washington. 

In February, 1820, Robert Marshall and Ann Berry, being 
about to be married, executed the following contract, which 
was duly recorded. 


* Whereas Robert Marshall and Ann Berry, both of Prince 
George’s county, State of Maryland, are about to intermarry, i¢s 
thereof agreed by the parties, before the marriage, that the said 
Ann Berry shall hold in herself all her right, title, and interest 
to the following funds of her own; viz. one hundred and 
fifty shares of stock in the Patriotie Bank, of which ten dollars 
have been paid, which stock stands to the credit of Ann Berry ; 
also, one hundred and thirty-seven shares of the stock in the 
Central Bank of Georgetown and Washington, upon which 
eleven dollars per share have been paid ; and three thousand five 
hundred dollars in the bonds of Charles Glover. 

“Given under our hands and seals, this 17th day of Feb- 
ruary, 1520. 

“Rost. MarsHauy, [seat. | 
Ann Berry. | SEAL. | 

“Witness: Jane H. T. Dorserr.” 

Soon after this, the marriage was solemnized. 

On the 27th of August, 1823, Marshall and wife executed a 
deed to Susan G. Beall, which appeared to be unsatisfactory, 
and to have no influence upon the decision of the case. 

On the Ist of May, 1824, Marshall and wife made another 
deed to Susan G. Beall, who was the sister of Mrs. Marshall, 
as follows : — 

“This indenture, made this first day of May, in the year of 
our Lord one thousand eight hundred and twenty-four, be- 
tween Robert Marshall and Ann Marshall his wife, late Ann 
Berry, of Prince George’s county, in the State of Maryland, 
of the first part, and Susan G. Beall, of Washington county, 
in the District of Columbia, of the other part. Whereas, by 
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an agreement entered into between Robert Marshall and Ann 
Marshall, late Ann Berry, dated the 17th day of February, in 
the year of our Lord one thousand eight hundred and twenty, 
and previous to the marriage of the said Robert Marshall and 
Ann Marshall, it was agreed by and between the said parties, 
that the said Ann Marshall should have and possess, in her 
own right, the following funds for her own property, to wit: 
one hundred and fifty shares of stock in the Patriotic Bank, 
upon which ten dollars per share had been paid; also, one 
hundred and thirty-seven shares of stock in the Central Bank 
of Georgetown and Washington, upon which eleven dollars 
per share had been paid, and three thousand five hundred 
dollars due to the said Ann Marshall, then Ann Berry, by 
Charles Glover, and which was secured by a mortgage of a tract 
of land, formerly sold by the said Ann Berry to the said Charles 
Glover, all which stocks and debts belonged to the said Ann 
Berry previous to the said marriage, besides considerable other 
real and personal property ; and whereas the said Robert Mar- 
shall did, at the same time, agree to make any other or further 
instrument of conveyance which might be considered necessary 
fully to assure and convey the said stock and debts above men- 
tioned to the sole and separate use of the said Ann Berry, her 
heirs and assigns, free and clear from any debts, control, de- 
mands, or encumbrances of the said Robert Marshall; and 
Whereas the said bank stock has been sold by the mutual con- 
sent and agreement of the said Robert Marshall and Ann Mar- 
shall: and whereas judgment has been obtained against the 
said Charles Glover for two thousand dollars, part of the said 
three thousand five hundred dollars, with interest and costs, in 
the name of the said Robert Marshall, and on which execution 
hath been issued against the property of said Charles Glover, 
and one other judgment for fifteen hundred dollars, with inter- 
est and costs, being the remaining part of the said three thou- 
sand five hundred dollars, due by said Charles Glover; and 
whereas the said Robert Marshall and Ann Marshall have 
agreed further to dispose of and settle the judgments above 
mentioned, and the tract of land hereinafter mentioned, by a 
more full, complete, and formal instrument of writing than the 
marriage agreement above mentioned, according to the terms, 
stipulations, and conditions of the present instrument of writ- 
ing. Now, this indenture witnesseth, that for and in consider- 
ation of the premises, and for the more fully, completely, and 
perfectly carrying into effect the marriage contract between 
said parties, and for the further consideration of five dollars, to 
them in hand paid by the said Susan G. Beall, the receipt 
whereof is hereby acknowledged, and for divers other good 
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causes and considerations, them thereunto moving, the said Rob- 
ert aud Aun Marshall have given, granted, bargained, sold. re- 
leased, and assigned, and by these presents do give, grant, bar- 
gain, sell, release, and assign, to the said Susan G. Beall, her 
heirs, executors, administrators, and assigns, the following tract, 
piece, or parcel of land, situate, lying, and being in Prince 
George’s county aforesaid, on which the said Robert and Ann 
Marshall at present reside, bemg lot number four in the division 
of the estate of William D. Berry, and contaiming about fifty 
acres of land, more or less, for and during the joint lives of the 
said Robert and Ann Marshall, and the survivor of them: like- 
wise the two judgments above particularly recited, against 
Charles Glover; to have and to hold the said tract of land 
above mentioned and deseribed for and during the lives of the 
said Robert and Ann Marshall, and the survivor of them, and 
the said two judgments against the said Charles Glover, to the 
said Susan G. Beall, her heirs, executors, administrators, and 
assigis; in trust, nevertheless, and to and tor the following 
uses, intents, and purposes, to wit: in trust to hold the above- 
mentioned and deseribed tract of land for the use of the said 
Robert and Ann Marshall, during their joint lives: and if the 
said Robert Marshall shall survive the said Ann Marshall, for 
the use of the said Robert Marshall during his life and no 
longer, upon the express agreement and understanding that the 
said tract of land. is not to be subject. or liable for the debts, 
contracts, or engagemeiits of the said Robert Marshall. and in 
further trust that the said Robert Marshall shall have and re- 
ceive the said judgment of two thousand dollars, with interest 
and costs, against the said Charles Glover, to his sole and 
separate use, tree and clear of the marriage contract above 
mentioned, and of all separate claim of the said Ann Marshall, 
and his receipt shall be good and sufficient acquittanee and 
discharge of said judgments: and in further trust. that the 
said Susan G. Beall shall hold the said judgment of fifteen 
hundred dollars, witn interest and costs, for the sole and sep- 
arate use of the said Ann Marshall. her executors, administra- 
tors. and assigns, free and clear from any control or demand 
of the said Robert Marshall. or of his ereditors, debts. or en- 
gagemenuts; and upon the payment of the said judgment, or 
any part thereof, to invest the said money in stock. or to loan 
the same on interest, with the approbation of the said Ann 
Marshall, for the like sole and separate use of the said Ann 
Marshall: and in further trust, that the said Ann Marshall, 
during the life of her husband, may dispose of said judgment, 
or the proceeds thereof, and of her right, interest, and estate in 
the said tract of land, after the death of the said Robert Mar- 
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shall, either by her last [will] and testament, or by any instru- 
ment of writing, under her hand and seal, in the presence of 
two witnesses, during her coverture, in the same manner as if 
she were single. It is further understood and agreed, that said 
Robert Marshall is to pay and satisfy the judgment of Hodges 
and Lee against them ; and the claim of Mr. McDaniel’s estate, 
if judgment should be recovered; and all fees, costs, and ex- 
penses in prosecuting and recovering the two judgments against 
Charles Glover, and all legal expenses of the judgment assigned 
to him. 
“In testimony whereof, the said parties have hereunto set 
their hands and seals, the day and year first above written. 
‘“ Ropert Marsuatu,  [seat. | 
Ann MarsHatu, [ SEAL. | 
Susan G. Beat. [sEaL. |” 


In November, 1825, there was paid to the trustee, on ac- 
count of the judgment for $1500 reserved as above for the 
separate use of Ann Marshall, the sum of $ 1960.66. 

In May, 1832, Ann 'T. Beall, the mother of Ann Marshall, 
died. By her will, she gave the following legacy to her 
daughter : — 

‘f give and bequeathe to my daughter, Ann Marshall. the 
sum of four hundred dollars, and hereby appoint my daughter, 
Susan G. Beall, her trustee, to hold and retain the whole 
amount in her hands, and let the said Ann Marshall, wife of 
Robert Marshall, have some part or parcel of the money occa- 
sionally, as she may stand in need, but to be paid out to her at 
the discretion of my trustee, Susan G. Beall.” 

During the lifetime of Ann Marshall, Susan G. Beall, the 
trustee, loaned the sum of $400 to Amelia T. Dorsett, a third 
sister, out of the trust fund. 

In July, 1833, Ann Marshall, the wife, died, never having 
disposed of the trust property belonging to her and in the 
hands of the trustee, in the manner provided for in the deed 
carrying out the marriage articles. 

After her death, her surviving husband, Robert Marshall, 
sued Amelia 'T. Dorsett, to recover the four hundred dollars 
loaned to her by the trustee, as above recited, and obtained a 
judgment. 

In April, 1835, Robert Marshall also filed a bill on the equity 
side of the court against Susan G. Beall, the trustee, in which 
he recited the facts as above set forth, averred that the trust 
fund. with the profits and interest, became vested in him by 
the death of his wife, and prayed an account by the trustee, 
with an injunction, &e. 
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In April, 1836, Susan G. Beall, the trustee, filed her answer, 
admitting the facts stated in the bill, but denying that the 
complainant had any right to the trust fund. 

‘lo this answer the complainant filed a general replication. 

In November, 1836, Amelia Tl’. Dorsett filed a bill of inter- 
pleader, averring substantially the same facts and exhibiting 
the same documents as had been stated and produced by com- 
plainant; alleging that the provision in the deed referred to, 
that the real estate was to be conveyed to complainant if he 
survived his wife, was null and void, and inoperative against 
the legal representatives or heirs of said Ann; averring that 
the said Ann died intestate in July, 1833, without children, 
and leaving the complainant and another sister, Susan G. Beall, 
living, and three children of a deceased sister; that they were 
the only heirs of said Ann, and entitled to the trust property. 

That during the lifetime of said Ann, the complainant, with 
her consent, borrowed of the trustee $8 400, part of said trust 
tund, and gave her note therefor: that, since her death, Mar- 
shall had brought suit for the recovery of this money, as sur- 
viving husband of said Ann, and by the judgment of the court 
had obtained judgment tor the same; but denied his right to 
the money, asserting that she, as next of kin of her deceased 
sister, was entitled to letters of administration on the estate, 
and if said Marshall had obtained any, they should be revoked. 

The bill prayed that the children of her deceased sister may 
be made parties to the original suit, in which Marshall was 
complainant ; that this bill of interpleader may be filed in said 
suit: that the said parties may be required to interplead ; that 
the judgment against her may be enjoined, the trust property 
adjudged to the heirs of said Ann, and the said Marshall be 
perpetually enjomed, &c., &c. 

‘To this bill the defendants filed the followmg demurrer : — 





Demurrer to Bill of Interpleader. 


Whereupon the defendants, by their solicitors, Coxe & 
Carlisle, filed the following demurrer to the foregoing bill of 
interpleader : 


The demurrer of Robert Marshall and Richard H. Marshall, 
jointly and severally, to the bill of interpleader of Amelia 
TT. Dorsett. 


The defendants, by protestation, not confessing or ac- 
knowledging all or any of the matters and things in the said 
complainant’s bill of interpleader contained to be true in such 
manner and form as the same are therein set forth and alleged, 
do demur to the said bill; and for cause of demurrer show, 
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that the said complainant hath not in her said bill of inter- 
pleader made such a case as entitles her, in a court of equity, 
to any relief against these defendants, or either of them, as to 
the matters contained in said bill of imterpleader. 

And for further cause of demurrer these defendants show, 
that although the said complainant’s bill is avowedly, and on 
the face thereof, a bill of interpleader, yet the said complainant 
doth herself claim an interest in the subject-matter in dispute 
between the various parties named in the said bill of inter- 
pleader. 

And for further cause of demurrer the defendants show, that 
the said complainant, although she admits in and by her said 
bill of interpleader that the subject-matter in dispute, or a por- 
tion thereof, is money loaned to, and justly due by, the said 
complainant to the person who shall be adjudged entitled to 
the specific fund out of which the said loan was made, yet no- 
where in the said bill of interpleader does the said complain- 
ant offer to bring the said money so loaned into court. Nor 
hath the same, or any part thereof, been brought into court, to 
be subject to the decree or order of the court. 

Wherefore, and for divers other good causes of demurrer, 
these defendants do demur to the said bill of interpleader, and 
they pray the court to adjudge whether they shall make any 
other or further answer to the same ; and they humbly pray to 
be hence dismissed, with costs, &c., &e. 

Coxe & CaRLIsLE, 
Solicitors for defendants. 


The cause was then set for hearmg by complainant on bill, 
answer, exhibits, and replication, and upon the demurrer and 
bill of interpleader, and at March term, 18413, the court passed 
the following decree : — 

“The said bill of injunction, and for general relief, wherein 
the said Robert Marshall is complainant, and the said Susan G. 
Beall is defendant, together with the said other bill, by way of 
cross-bill and bill of interpleader, wherein the said Amelia 'T. 
Dorsett is complainant, and the said Robert Marshall is defend- 
ant, having been regularly set for hearing by consent of the par- 
ties, as well upon the said first-mentioned bill, the answer there- 
to, the replication to said answer, and the several exhibits and 
papers therewith filed, and in the proceedings mentioned, as up- 
on the last-mentioned bill and the demurrer ef the said Robert 
Marshall thereto, and as if taken for confessed against the other 
defendants therein named or referred to, this court, upon consid- 
eration of the premises, and the arguments of counsel, as well 
in behalf of the said complainants respectively as of the said 
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defendants respectively, has ordered and decreed, and now here, 
on this 23d day of May, 1843, doth order and decree, that the 
said first-mentioned bill be and the same is hereby dismissed, 
with costs ; that the demurrer of the said Robert Marshall to 
the last-mentioned bill be and the same is hereby overruled, 
with costs; that the said Amelia 'T’. Dorsett pay to the said 
Susan G. Beall all the principal sum of money with the inter- 
est thereon recovered agaist her in the name of said Rob- 
ert Marshall by the said judgment at law in the proceedings 
mentioned, to be, together with all such personal property, 
moneys, securities, stocks, and effects as have come or may 
come to the hands of the said Susan G. Beall as trustee for the 
deceased Ann Marshall in the proceedings mentioned in virtue 
of the marriage contract, and marriage settlement in the pro- 
ceedings mentioned, and of the last will and testament of Ann 
'T’. Beall, also in the proceedings mentioned, accounted, distrib- 
uted, and paid over to and among the next of kin by blood of 
the said deceased Ann Marshall, in the order and proportions 
preseribed by law for the distribution of the personal estate of 
persons dying intestate among such next of kin; that upon 
the payment by the said Amelia 'T. Dorsett, in the manner 
aforesaid, of the principal and interest of the debt so recovered 
at law against her in the name of the said Robert Marshall as 
aforesaid, she be and is hereby exonerated, released, and dis- 
chargea from the said judgment at law so recovered against 
her; which the clerk of this court, upon such payment being 
certified to him by said Susan G. Beall, is hereby authorized 
and required to enter of record as paid and satisfied pursuant to 
this deeree ; and that the said Robert Marshall pay to the said 
Susan G. Beall her costs in this behalf expended, &c., &ec.” 

An appeal from this decree brought the case up to this 
court. 


It was argued by Mr. Cove, for the appellant, and Mr. Jones, 
for the appellee. 


Mr, Coxe contended that the decree was irregular, informal, 
and erroneous. Upon overruling the demurrer of Marshall to 
the bill of interpleader, he should have been held to answer, 
and the ease was not ready tor a final decree against him. ‘The 
demurrer itself was good, and ought to have been sustained. 
This was no regular bill of interpleader. Such a bill only lies 
where a person has to pay money and is at a loss to whom it 
ought to be paid. But here the party who files the bill avers 
an interest in the subject. 1 Madd. Ch. Pr. 239; Story’s Eq. 
Pl. $$ 291 — 293. 

Marshall was not bound by the laws ef Maryland to take out 
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letters of administration upon the estate of his wife. He was 
administrator by force of law. When he sued Amelia 'T. Dor- 
sett for the four hundred dollars loaned to her by the trustee, 
all the matters stated in the bill of interpleader were open as 
grounds of defence, and having omitted to avail herself of them 
at law, she cannot now bring them into a court of equity. 

A bill of interpleader is regarded as an original suit, and 
therefore demurrable to by one or all the persons against whom 
it is brought. But in this case it was demurred to by Marshall 
alone, and the court ordered it to be taken pro confesso as to 
the other parties. It had no right to do this. 


Mr. Jones, contra, said that there might be some technical 
informality in the proceedings, but the right of the wife to her 
separate estate was fairly presented. The substantial equity 
was against Marshall, and in favor of the next of kin to the 
wife. There were two distinet funds which Marshall claimed, 
arising in different modes, to be governed by different rules. 

The bill called an interpleader was miscalled. It was in facet 
a cross-bill, because the trust fund was placed in danger, and 
the parties interested in it had a right to be heard. They 
would have a right of appeal in England. If the decision of 
the court below is correct in saying that the property of the 
wile does not belong to Marshall, it is of no consequence to 
him who gets it. A misnomer of the bill is, therefore, of no 
value. 

It is said that it was irregular for the court to pass a final de- 
cree without first calling upon Marshall to answer, after over- 
ruling his demurrer. But upon referring to the order of the 
court, it appears that Marshall had set the cause down for hear- 
ing upon the demurrer, &c., and therefore waived all such ir- 
regularity. If he chooses to rest his ease upon his demurrer, 
he may do so. 

All the questions now involved could not have been raised 
in a court of law when Marshall sued for the four hundred dol- 
lars. 

When a married woman has separate property, the question 
whether the rights of the husband are destroyed, or only sus- 
pended, must depend upon the instrument which they execute, 
as the interpreter of their intentions. Claney on Married 
Women, 34. 

That the instrument now under consideration is sufficient to 
vest the property absolutely in the wife, see Clancy, 43, 51: 
2 Roper, Hus. and Wife, 157; 2 Story’s Eg. $$ 13878 — 1383. 


Mr. Coxe, in reply, insisted, that, if these defences had been 
made at law, the judgment must have been decisive of the hus- 
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band’: s : rights. The objec tion to > the Dill of interpleader is not 
technical. ‘The rule is positive, that no such bill shall be filed 
in such a ease. Clancy says there must be a manifest imten- 
tion to give the wife an exclusive right. ‘This is not apparent 
either in the deed or the will. The will only gives the prop- 
erty to Ann Marshall, but does not exclude the husband. 


Mr. Jones referred to 7 Johns. Ch. 229. and 6 Gill & Johns. 
349, to show under what cireumstances the court would con- 
sider the husbaud as being shut out. 


Mr. Justice CATRON delivered the opinion of the court. 

Robert Marshall filed his bill against Susan G. Beall, to re- 
cover two funds held by her as trustee for Ann Marshall, the 
late wife of the complainant. The larger fund sued for was 
fifteen hundred dollars, with the addition of some interest that 
had acerued on it, at the time it was received by the trustee. 
In IS30, Robert Marshall and Ann Berry, both of Maryland, 
were about to itermarry, and before the marri: ie took place 
agreed in writing that the said Ann should hold in herself’ all 
right, title, and interest to the following fuuds of her own, to 
wit: one hundred and fifty shares of stock of the Patriotic 
Bank, on which ten dollars for each share had been paid : also, 
ove hundred and thirty-seven shares of steek in the Central 
Bank of Georgetown, on which cleven dollars to each share had 
been paid; and three thousand five hundred dollars in bonds on 
Charles Glover. The marriage took place, and a portion of the 
property sought to be secured to the wife by the foregoing 
agreement having fallen into the hands of the husband, further 
to secure the wife in some portion of her property, another 
agreement was made in May, 1834, to which Marshall and 
wife, and Susan G. Beall, as trustee, are parties. First. the 
husband and wife conveyed to Miss Beall a tract of land. the 
property of Mrs. Marshall, to hold in trust for the use of the 
husband and wife during their joint lives, and for the separate 
use of the husband for life, if he was the surviver. Then fol- 
lows the three thousand five hundred dollar debt from Glover, se- 
cured by the first articles, and reduced to two judgments. "This 
debt and the land seem to have been the only property left in 
1834 to either party. The use of the land was fairly divided ; 
and of the debt from Glover the wife very generously gave the 
husband the larger portion, “ to his sole and separate usc. free 
and clear of the marriage contract of 1830.7 — And then she re- 
served to herself the smaller judgment of fifteen hundred dol- 
lars, i very nearly the same language ; the trustee was to hold 
the fund * for the sole and separate use of the said Ann, her 
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executors, administrators, and assigns, free and clear from any 
control or demand of the said Robert Marshall.” ‘The wife re- 
tained the power of appointment in regard to the land and the 
fund, but failed to exercise the power. She died intestate, and 
as by the laws of Maryland the husband was her admunistra- 
tor by mere foree of law, he now claims to recover the fund 
from the trustee, and to retain the money by force of his mari- 
tal rights. And the question presented for our decision is, 
whether the husband only made a temporary surrender of his 
marital rights during the coverture, or whether he abandoned 
them altogether. This depends on the intention of the parties, 
as expressed in the marriage articles. By the first agreement 
we do not doubt the wife desired, and really intended, to retain 
her property after the marriage as if she was a feme sole ; but 
the agreement was vague, and it is doubtful whether the hus- 
band’s marital rights did not attach; then he stood as trustee 
himself, and might, and obviously did, use the property. Un- 
der these circumstances, the article of 1834 was entered into, 
and the wife secured in her separate use as if she was a feme 
sole : and, in consideration of a division of the wife’s property 
with the husband, he abandoned all claim, founded on his mar- 
ital rights, to that part secured to the wife. We think that the 
terms of the agreement of 1834 sufficiently show that the in- 
tention of the parties was to carry the title of the fund beyond 
the period of the wife’s death, and to exclude the husband. 
And in this conclusion we are supported by the opinion of the 
Court of Appeals of Maryland, in the case of Ward v. "Thomp- 
son (6 Gall & Johns. 349), and in the soundness of which opin- 
ion we tully coneur. 

But there was another fund vested in Miss Beall by the will 
of Ann 'T. Beall, the mother of Susan G., the trustee, and of 
Mrs. Ann Marshall; and as respects this latter fund, also, the 
court below dismissed the complainant’s bill, on the ground, as 
Wwe suppose, that his marital rights never attached to it. The 
correctness of this decree depends on the will of Mrs. Beall, the 
clause of which vesting in trust this legacy is as follows : — 

*'To my daughter, Amelia Dorsett, the sum of four hundred 
dollars, loaned to her some years ago. I give and bequeathe to 
my daughter, Ann Marshall, the sum of four hundred dollars, 
and hereby appoint my daughter, Susan G. Beall, her trustee, 
to hold and retain the whole amount in her hands, and let the 
said Ann Marshall, wife of Robert Marshall, have some part or 
parcel of the money oceasionally, as she may stand in need, 
but to be paid out to her at the diseretion of my trustee, Su- 
san G. Beall.” 

‘The will was made m 1832, and is altogether independent 
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of the marriage articles. [ts granting part limits the use of the 
fund exclusively to Mrs. Marshall's own use and benefit: there 
is no disposition of the property in the event of her death : as, 
for instance, to the next of kin of the devisee. In Watt v. 
Watt. 3 Ves. 244, Garrick ¢. Camden, 14 Ves. 372, and in Ba- 
ley v. Wright, IS Ves. 49, the cases turned on a provision, that 
for want of appointment the property should go over to the next 
of kin of the deceased ; and this was held to be a limitation that 
excluded the husband, he not being of the next of kin. But we 
think there is no doubt, that, if such a limitation over had not 
existed, the English courts would without hesitation have ad- 
judged the fund to the husband. Such is the plain interence 
from these and other cases of the same class. On the wife's 
death, he is entitled to all the undisposed of choses in action 
of the deceased wife. This fund was not disposed of at her 
death ; it does not belong to the trustee, and is subject to be 
distributed according to the laws of Maryland, and by these 
laws the husband is entitled, in exclusion of the next of kin of 
the deceased wite. As to this fund, the bill will be sustained, 
and tor so much the deeree will be reversed. And the bill of 
Amelia 'T. Dorsett will also be retained as part of the proceed- 
ing in the court below on the eause being remanded there tor 
further proceedings ; when the Cireuit Court will take an ae- 
count between the complainant, Robert Marshall, and Susan 
G. Beall, in which they will charge the complainant with any 
moneys he may owe said Susan G., and for the balanee of the 
sum of four hundred dollars, with such imterest as the court 
may find to be reasonable and proper : a decree will be render- 
ed for said Marshall, either out of the moneys due from Amelia 
T’. Dorsett, or out of the fund in the hands of Susan G. Beall, 
the trustee. And it is ordered, that one half the costs of this 
appeal be paid by the appellant, Robert Marshall, and that the 
other half of said costs be paid by Susan G. Beall out of the 
trust fund of fifteen hundred dollars in her hands ; and that as 
to all other costs, the court below shall adjudge their payment 
on the final decree as in the discretion of that court may be 
deemed proper. 





Order. 


This cause came on to be heard on the transeript of the 
record from the Cireuit Court of the United States for the 
District of Columbia, holden in and for the county of Wash- 
ington, and was argued by counsel. On consideration where- 
of, it is now here ordered and decreed by this court, that the 
decree of the said Circuit Court in this case be and the same 
is hereby reversed, and that this cause be and the same is here- 
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by remanded to the said Circuit Court, to be proceeded with in 
conformity to the opinion of this court, and that each party pay 
his own costs in this court. 





José Anrcore Vittasotos, Marie Rose, and Francois FEtix, Mare 
QuIs DE FouGeres, APPELLANTS, v. ‘(THE UNITED States. 


By the act of May 23d, 1828 (4 Statutes at Large, 284), relating to private land 
‘claims in Florida, appeals trom the Superior Court of the Territory of Florida are 
governed by the laws of 1789 and 1203. 

Therefore, where an appeal was not made in open court, and at the term at which 
the tinal decree was passed, a citation was necessary, Which must be signed by a 
judge, and not by the clerk. See United States ve. Hodge, 3 How. 534. 

The act of [x22, above mentioned, allowed appeals to be prosecuted within four 
months, and placed them, in other respects, upon the same footing with writs of 
error under the act of 1803. Writs of error and citations are returnable to the 
term of the appellate court next following ; and unless the writ and citation are 
both served before the term, the case is not removed to the appellate court. 

Consequently, where there was only an entry of an appeal in the clerk’s office, and 
no citation served within four months, the appeal was not regularly brought up, 
and must be dismissed on motion. 


Tis was an appeal from the Superior Court of East Florida. 

The ease being dismissed for want of jurisdiction, it is un- 
necessary to do more than refer to the circumstances, which are 
fully stated in the opmion of the court. 

Mr. Mason, then Attorney-General, had moved at a preced- 
ing term to dismiss this case, upon the ground of its being irreg- 
warly brought up. 

It was now argued by Mr. Clifford, Attorney-General, for 
the motion, and Wr. Yulee, against it. 


Mr. Clifford, for the motion. 

The points relied on by the United States for dismissal of 
the appeal in this case are, — 

Ist. ‘That there is no citation issued according to law ; the 
citation in the record being signed by the clerk of the Superior 
Court of Hast Florida instead of the judge, in pursuaice of the 
twenty-second section of the Judiciary Aet. 

2d. ‘That there is no allowance of the appeal. 

Ist. The counsel of the appellants contends, that the cita- 
tion is signed according to the practice of the Territorial courts 
of Florida, which must govern this question. It is. however, 
submitted, that the practice of these courts does not afford the 
rule to govern appeals in land cases under the special jurisdic- 
tion. with respect to them, conferred on the judge of the Supe- 
rior Court of East Florida. 
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A slight examination of the acts of Congress on the subject 
will satisfactorily demonstrate this proposition. 

By the sixth section of the aet of the 23d May, 1828 (4 Stat- 
utes at Large, 284), it is provided, that certain claims to land 
within the Territory of Florida shall be received and adjudi- 
cated by the judge of the Superior Court of the district within 
which the land lies, upon the petition of the claimant, aecord- 
ine to the forms, rules, regulations, conditions, restrictions, and 
limitations prescribed to the district judge and claimants in the 
State of Missouri, by act of Congress, approved 26th May, 
1824, entitled * An act enabling the claimants to lands within 
the limits of the State of Missouri, and Territory of Arkansas, 
to institute proceedings to try the validity of their claims.” 

And by the seventh section it is enacted, that it shall be law- 
ful for the claimants to land as aforesaid to take an appeal, as 
directed in the act aforesaid, from the decision of the judge of 
the district to the Supreme Court of the United States, within 
four months after the decision shall be pronounced. 

And by the tweltth section it is enacted, that the petitions 
were to be filed within one year from the passage of the act ; 
and if, on account of the neglect or delay of the claimant, 
they should not be prosecuted to a final decision within two 
years, they were for ever barred both at law and in equity. 

A subsequent aet was passed on the 26th May, 1830 (4 Stat- 
utes at Large, 406), which, by its fourth section, in etiect re- 
vived the act of Is2s. 

It was, however, under the act of 1828 that the petition in 
this case was filed; and it is elear, beyond all controversy, 
that the forms of proceeding were to be the same as those pre- 
scribed to the district judge and claimants in the State of Mis- 
sourl, by the act of [S24 hereinafter mentioned. 

The act of 1824 (4 Statutes at Large, 52), the rules of pro- 
ceeding under which were made the rules of proceeding in the 
Florida cases, by its first section enacts, that it should be law- 
ful for any person claiming lands in the State of Missouri, by 
virtue of any French or Spanish grant, concession, warrant. or 
order of survey, “to present a petition to the District Court 
of Missouri,” setting forth their claims. The second section 
provides, that the proceedings are to be conducted according to 
the rules of a court of equity, and that “ in all cases the party 
against whom the judgment er decree of the said District 
Court may be finally given shall be entitled to an appeal within 
one year from the time of its rendition to the Supreme Court 
of the United States, the decision of which court shall be final 
and conclusive between the parties; and should ne appeal be 
taken, the judgment or decree of the said Distriet Court shall, 
in like manner, be final and conclusive.” 
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At the time this act passed, the State of Missouri was not 
embraced within any circuit; but the federal jurisdiction was 
exercised by the district judge, under the act of the 16th 
March, 1822 (3 Statutes at Large, 653), entitled ‘“ An act to 
provide for the due execution of the laws of the United States 
within the State of Missouri, and for the establishment of a 
District Court therein.” By the second section, the State of 
Missouri was created a district, with one judge, to be called 
the district judge, who should ‘in all things have and exer- 
cise the same jurisdiction and powers which were by law giv- 
en to the judge of the Kentucky district” under the Judiciary 
Act and the act of the 2d March, 1793, being the act in addi- 
tion to the Judiciary Act. 

The tenth section of the Judiciary Act (1 Statutes at Large, 
77) prescribes the mode in which appeals were to be taken 
from the District Court of Kentucky to the Supreme Court, as 
follows : — * And writs of error and appeals shall lie from de- 
cisions therein to the Supreme Court, in the same causes as 
from a Cireuit Court to the Supreme Court, and under the 
same regulations.” 

It is clear, therefore, that citations, in the case of appeals 
from the District Court of Kentucky, were subject to the rules 
prescribed by the twenty-second section of the Judiciary Act ; 
that the rules applicable to Kentucky were adopted for Mis- 
sour; and that the judge of the Superior Court of Florida 
was to adjudge these land cases according to the forms, rules, 
regulations, conditions, restrictions, and limitations preseribed 
to the district judge and claimants in Missouri. "The legisla- 
tion of Congress on the subject is plain and distinet, as it 
seems to me, and the local practice of Florida has nothing to 
do with the question, and furnishes no guide whatever to reg- 
ulate the proceedings. 

It therefore appears to me that the case of the United States 
v. Hodge, 3 Howard, 534, is directly in point. 

2d. No appeal was taken in open court at the term when the 
decree was made rejecting the claim, or at any other time. 
The claim was rejected 10th September, 1838. On the 25th 
November following, the solicitor of the appellants filed in the 
clerk's oflice a notice of appeal, but no allowance thereof was 
ever made. 

It is insisted that a notice thus filed in the clerk’s office, un- 
accompanied by any other act of the party, and without the 
knowledge either of the opposing party or of the court, and 
Without any approval by the judge before whom the cause was 
tried, cannot be regarded as an appeal effectually taken. It 
Was not an appeal in fact, but a mere notice of an intention to 
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carry up the ease for revision. It is not denied that the right 
of appeal, when claimed in open court during the term when 
the cause was tried, is an absolute right, and one which the 
court has no power to deny; but when subsequently claimed 
in vacation, it must be approved or allowed by the court, eth- 
erwise it might be resorted to for purposes merely wanton, or 
for delay, and would operate as a surprise upon the opposite 
party. Yeaton v. Lenox, 7 Peters, 220. 

The appeal, under the circumstances of this case, was not 
prosecuted in due time, but must be considered as having been 
abandoned before the citation was issued, 

It is reasonable to conclude, after a delay of more than five 
years, that the party had waived any right which he acquired 
by filing the notice of appeal in the office of the clerk of the 
court. Whatever may be the effect of a notice thus filed, it 
cannot remain available indefinitely. The appeal must be 
claimed and allowed within the time prescribed by law. The 
mere filing of the notice within the time allowed to take the 
appeal is msuflicient to secure the right, unless the appeal be 
perfected within a reasonable time. The delay of more than 
five years raises the presumption that the right to appeal had 
been abandoned, or waived, betore the citation was issued, or 
that the notice was not filed in good faith. 

If the party may assert the right in this ease, after more 
than five years have elapsed since the notice was filed, when 
would the right to prosecute the appeal cease? The practice, 
if sustained, would introduce great looseness into legal pro- 
ceedings, and create confusion and uncertainty in the rights of 
property over which such a notice of appeal was permitted to 
hang. It is often the main purpose of an appeal to secure a 
new trial, which it is always desirable to have during the life- 
time of the witnesses who testified in the court below. — If this 
practice be sustained, a party might purposely deter his appeal, 
and wait the events which would deprive his adversary of the 
testimony upon which he had relied in the former trial. 

There must be some limit to the period within which the 
appeal may be prosecuted. It will be found, upon examina- 
tion, that, in the Florida cases heretofore brought up for revis- 
ion, the appeal in every instance was in fact prayed for in 
open court, and in presence of the opposing party. In such 
nases Ho citation is necessary, and it was wholly immaterial 
whether the citation was signed according to law, or issued by 
the clerk. Moreover, in those cases, the opposing counsel hav- 
ing centered their appearance, the detect was cured. — It is clear, 
to my mind, that no aid can be drawn from those precedents 
to sustain the present proceedings. It appears to be well set- 
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tled, that no citation is necessary when the appeal is prayed for 
and allowed in open court. The San Pedro, 2 Wheat. 142; 
Reily v. Lamar, 2 Cranch, 349; United States v. Hooe, 3 
Cranch, 79. 

It was not my intention to waive any of the rights of the 
United States in this case, and I have so apprised the counsel, 
since the printed argument of the appellants was filed. What 
I intended to say in the argument, | have now to repeat, and 
it is, that when the appeal is regularly allowed by the presid- 
ing judge within the period prescribed by law, a legal citation 
may issue and be served after that time, provided it be at least 
thirty days before the return-day of the writ of error. 

I have also to refer to Parish v. Ellis, 16 Peters, 451. 





Mr. Yulee, against the motion to dismiss. 

The objections in this case are very technical. 

1. That the citation does not conform to the 22d section of 
the Judiciary Act of 1759, upon the force of which the case 
of United States v. Hodge, 3 Howard, 534, was decided. 

The act cited has no application to the present case, because 
it possessed no obligation upon the court from which the record 
comes. 

The appeal comes neither from a District nor from a Circuit 
Court of the United States, to which, alone, the 22d section 
applies. 

The Superior Court of Florida was a legislative, not a con- 
stitutional, court. [t composed no part of the federal judicature, 
but was simply a Territorial court, for territorial purposes. — Its 
powers were defined by special enactment of Congress, and 
within the scope of those powers the ‘Territorial legislature 
regulated its practice. 

No appeal was authorized from the Superior Court of Florida 
to the Supreme Court of the United States. From the Court 
of Appeals of the Territory only could appeals be made to the 
Supreme Court. See the organization of the judicial system 
of Florida, Aet of 26th May, 1824, 4 Statutes at Large, 45. 

No general laws of the United States had force within the 
Territorial limits, unless expressly extended to that "Territory 
by Congress. 

The laws of the United States in force in Florida will be 
found specified in 3 Statutes at Large, 657. 

The 22d section of the act cited was neve reconsidered as of 
force in Florida, because not applicable to our judicial system, 
especially so far as the Superior Court was concerned. 

The process acts of the United States were, by some, 
thouzht to extend there; but this was not a settled opinion. 

VOL. VI. 5 
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The citation, however, in this case, conforms to the process 
act. 

The process of the Superior Courts of Florida was regulated 
by the legislature of that ‘Territory. See Act of 1832, Duval’s 
Compilation of the Laws of Florida, 91. 

The citation in this case conforms to that prescription, and 
was the same which was used in appeals from the Superior 
Court to the Court of Appeals (the highest tribunal) in Florida. 

The act of 1828, conferring upon the Superior Courts special 
jurisdiction of land claims, and authorizing appeals, directs no 
form or style of process. ‘The court very naturally and cor- 
rectly adopted the form prescribed by the legislature of Florida, 
and by the process act of the United States, and which was 
used in cases of appeals to the highest Territorial tribunal. 

The propriety of this course stands conceded by the United 
States, from which party an objection comes now, at this late 
stage, with very ill grace. 

It happens that the first appeal taken in these Florida land 
causes was by the United States, and was brought up upon a 
citation issued at the instance of the United States, in the pre- 
cise form used in this case. And that the same form has been 
invariably used in all the Florida land causes, from the com- 
mencement to the present time. <A large majority of these 
appeals were at the instance of the United States. See the 
Records. 

The court would now be required to reject that which had 
been sanctioned by its own practice, and by the assent and 
direct adoption of the United States, throughout the course of 
these cases, commencing, I believe, in 1832. This certainly 
would be pressing a merely formal objection very far. 

But. if | am not mistaken, the first motion filed in this cause 
did not object to the form of the citation. Not having access 
to the motion [ cannot be certain; but, if Lam correct in my 
impression, the objection to the citation, as well as the objec- 
tion presented in the second point, may be regarded as having 
been waived. See MeDonogh v. Millaudon, 3 Howard, 693. 

Although unnecessary to this case, it may be questioned 
whether the process act did not virtually repeal the form and 
style prescribed in the 22d section of the act of 1789 for cita- 
tions; that is to say, if a citation may be regarded as being a 
“writ”? or ‘process’? within the meaning of the act of 1792, 
as I think it may be. 

2. The next objection is, that the appeal was never granted 
by the court. 

Whether it was or not I am not prepared to say: and if the 
court consider the allowance of the appeal material, I will ask 
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a certiorari, presuming that all was done in the court below 
which was necessary to justify citation, though omitted from 
the transcript of the record forwarded here. 

But an allowance of the appeal by the court was totally un- 
necessary. 

The appeal was a right of the party. The court had no 
power to refuse, and being without any judicial discretion in 
the matter, there was neither occasion nor propriety in any 
application to it to grant. 

The statute confers upon the party the peremptory right of 
appeal. 

See act of 1828, sec. 7, Statutes at Large, vol. 4, page 285; 
and act of 1824, sec. 3, same volume of laws, page 53. 

If a party chose to appeal, and the court refused to send up 
the record, the Supreme Court would undoubtedly have allow- 
ed a mandamus to coerce it. 

All that is requisite in the case of an appeal is that enough 
be done to remove the record. Enough was done for this pur- 
pose when the party signified his adoption of the right of appeal 
allowed by the statute. ‘The statute had made the allowance ; 
an allowance by the court was supererogation. 

That such was the impression upon all sides heretofore will 
be seen by reference to the record in the very last Florida case 
acted upon in this court, to wit, the case of Darley’s Heirs, 
decided at the last term. It will be seen in that case, that, 
although the appeal was taken in term time and in open court 
by the United States district attorney, no application was made 
to the court for an allowance of the appeal, and no allowance 
Was granted. 

In this case, the appeal was taken in vacation, and the mode 
pursued was the only one practicable. 

In fact, the requirement of an allowance by the court would 
defeat the purpose of the law. ‘The party was allowed four 
months to decide his mind as to an appeal. ‘The judge was 
almost continually in motion over a very extensive circuit, and 
in attendance upon the Court of Appeals at Tallahassee. A 
term for trial of land causes occurred only once in the year, 
and the effeet of a requirement such as proposed would have 
been to send a party in chase of the judge all over the Ter- 
ritory, and to abridge very materially the time imtended to be 
allowed for considering his interest and deciding upon appeal. 

3. That the appeal was not prosecuted in due time. 

This objection, [ understand from the Attorney-General, has 
been abandoned by him. — It requires, therefore, no reply. 

But to prevent any impression that the parties interested 


were indifferent as to their appeal, | will state, as the reason of 
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the delay in bringing the case up, that the proprietors of the 
grant reside in a foreign country (France); that about the 
date of the appeal, the counsel and agent of the claimants, 
stricken by the hand of God, had become imbecile in mind and 
incapable of business; and that it was not until long afterwards 
the parties in France became sutliciently apprised of his con- 
dition to make other provision for their interests. 

In reply to the Attorney-General, I have further to say, — 

1. It is conceded that the judge of the Superior Court was 
required, as stated by the Attorney-General, to receive and ad- 
judicate claims to land according to the rules, &c., prescribed 
to the district judge of Missouri; but it does not by any means 
result from this, that in citing an appellee the clerk was to use 
any other form of process than one appropriate to the court. 

2. No such delay or injury, as suggested by the Attorney- 
General, could result to the appellee from the mode of taking 
an appeal adopted in this case. The party interested can 
always, at the end of four months (the time allowed for 
appeal), ascertain if an appeal has been made; and if it has, 
the 30th rule of the Supreme Court will insure an early docket- 
ing and disposal. In this ease, the laches of the United States 
is without excuse ; while the delay on the part of the appellant 
was the result of misfortune. : 

The case in 16 Peters was from the Court of Appeals, and 
has no application. 


Mr. Chief Justice TANEY delivered the opinion of the court. 

This is an appeal from the Superior Court of East Florida. 

It appears that on the IS8th of April, 1829, a petition was 
filed by the appellants in the Superior Court, claiming title to 
certain lands under a Spanish grant. The district attorney 
answered, denying the validity of the claim, and testimony was 
taken on both sides, and the case proceeded to final hearing. 
And on the 10th of September, 1858, the court decreed that 
the claim was not valid, and that it be rejected. 

No appeal was taken at the time, but afterwards, on the 25th 
of November, in the same year, an appeal was filed in the 
clerk’s office by the solicitor for the appellants. No citation, 
however, issued, nor was any further step taken in this appeal 
until August 9, 1844, when a citation issued, signed by the 
clerk of the Superior Court, which, on the 13th of the same 
month was served on the district attorney. And under this 
appeal and citation the record was filed by the appellants in 
this court, on the 12th day of December, 1844. 

A motion has been made on the part of the United States to 
dismiss this case, — lst, upon the ground that the citation is not 
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signed by the judge; and 2d, that the appeal was not taken 
within the time limited by law. 

The proceedings in the Superior Court of Florida were had 
under the act of Congress of May 23, 1828. It has been urged 
in the argument for the appellant, that appeals to this court in 
such cases are not governed by the acts of 1789 and 1803, and 
may be brought up by a citation signed by the clerk. And it 
was suggested that such has been the usual mode of prosecuting 
appeals from the Superior Court of Florida, and sanctioned by 
the practice of this court. 

With a view of ascertaining the practice upon this subject, 
we have caused the records in former cases to be examined ; 
but no case has been discovered in which the appeal was taken 
in the clerk’s office, and the citation signed by the clerk. So 
far as the examination extended, all of the cases were brought 
here by appeals taken in open court. And if there are any 
eases like the present in which this court has treated the appeal 
as valid, they must have passed sub stlentio and without having 
attracted, in this respect, the attention of the court. It is true, 
that, in all of the former cases from the Superior Court of 
Florida, the citation appears to have been signed by the clerk. 
But as they were taken in open court, no citation was neces- 
sary under the acts of 1789 and 1803. It was so held in the 
case of Yeaton v. Lenox, 7 Peters, 220. And these appeals 
were therefore regularly before the court, according to the last- 
mentioned acts of Congress, — the citations signed by the clerk 
being altogether unnecessary and unimportant. The question 
is, therefore, now for the first time presented, whether such a 
citation is suflicient where the appeal is entered in the clerk’s 
office, and not taken in open court. 

The laws of Congress upon this subject are, unfortunately, 
a good deal complicated. But the view taken in the argument 
of the Attorney-General is undoubtedly the correct one. The 
sixth section of the act of 1828 provides that the proceedings 
in the Superior Court of Florida shall be according to the 
forms, rules, regulations, conditions, restrictions, and limita- 
tions prescribed to the district judge and claimants in the 
State of Missouri by the act of May 26, 1824; and the sev- 
enth section provides that the claimant may take an appeal as 
directed in the act aforesaid to the Supreme Court within four 
months after the decision shall be pronounced. The District 
Court of Missouri, to which the above-mentioned act of 1824 
refers, was established by the act of March 16, 1822, and the 
second section of this act provides that it should in all things 
have and exercise the same jurisdiction and powers which were 
by law given to the judge of the Kentucky District under the 
S * 














90 SUPREME COURT. 





Villabolos et al. v. United States. 











act of March 2, 1793. And the tenth section of the last-men- 
tioned act directs that writs of error and appeals shall lie trom 
the decisions of the District Court of Kentucky to the Su- 
preme Court in the same causes as from a Cireuit Court, and 
under the same regulations. ‘Thus, in order to determine how 
appeals must be prosecuted from the Superior Court of Forida, 
uder the act of 1828, we are in the first place referred to the 
law in relation to the District Court in the State of Missouri, 
and that law refers us again to the act in relation to the Dis- 
trict Court of Kentucky, and that law in express terms refers 


us to the laws regulating appeals from a Cireuit Court of the 


United States, — that is to say, to the acts of 1759 and LS03. 
Appeals from the Superior Court of the Territory of Florida, 
therefore, are governed by these acts; and consequently the 
case of The United States v. Hodge, 3 Howard, 534, is deci- 
Sive against the present appeal. When the appeal is not made 
in open court, and at the term at which the final decree is 
passed, a citation is necessary ; The San Pedro, 2 Wheat. 142 ; 
and where necessary, the law requires it to be signed by the 


judge ; and we have no power to receive an appeal in any oth- 


er mode than that provided by law. 

But if the citation had been properly signed, it is too late. 
By the act of 1828, the claimant must appeal within four 
months ; and the act of 1S03 subjects appeals to the rules and 
regulations prescribed by law in cases of writs of error. Now 
the writ of error is always returnable to the term of the appellate 
court next following the date of the writ ; and the citation re- 
quired by the act of 1789 (which is a summons to the opposite 
party to appear) must be returnable to the same term, and un- 
less the writ and citation are both served before the term, the 
case 1s not removed to the appellate court, and the writ, if re- 
turned afterwards, will be quashed. Lloyd v. Alexander, 1 
Cranch, 365; Bailitf v. Tipping, 2 Cranch, 406; Wood ». 
Lide, 4 Cranch, 180; Pickett’s heirs v. Legerwood, 7 Peters, 
144; and Yeaton vr. Lenox and others, 8 Peters, 123. It fol- 
lows that, where a citation is required in a case of appeal, it 
must, as in the writ of error, be issued and served on the oppo- 
site party before the term of the appellate court next after the 
appeal is entered. Yeaton v. Lenox, 7 Peters, 220. The entry 
of the appeal in the clerk’s office is analogous to the issuing a 
writ of error ; it is returnable to the next term of the appellate 
court ; and a citation to the opposite party to appear is necessary. 
Here the entry of appeal was made in the clerk’s office within 
four months from the date of the decree, and therefore within 
the time limited by law. The citation might, upon such an 
entry, have been issued after the expiration of the four monthis. 
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3ut it must be issued and served before the term of this court 
next succeeding the entry of the appeal. And wnless this is 
done, the case is not brought before this court. There was no 
such citation in the present case, and the entry in the clerk’s 
office, standing by itself, was not a removal of the case by ap- 
peal, according to the act of Congress. There was, therefore, 
no appeal within the time limited by law. 

The construction of the act of 1828 contended for by the 
appellant would defeat its evident policy and intention. It was 
the object of the law to obtain a speedy settlement, in the ju- 
dicial tribunals of claims made under Spanish titles, many of 
which were disputed by the United States, as unfounded or 
fraudulent. ‘This is manifest from the whole scope of the law ; 
aud provisions are introduced for the purpose of compelling the 
claimants to prosecute their claims to final judgment without 
any unnecessary delay. And it was to accomplish this ob- 


ject, that, instead of limiting the time for appealing to the Su- 


preme Court to five years, as in the act of 1803, it is reduced 
to four months. But if this appeal can be maintained, there is 
no limitation in cases of this kind. For here, after filing his 
appeal in the clerk’s office, it has been suffered to remain there 
for nearly six years, without any citation to notify the district 
attorney that an appeal had been prayed, or taking any step 
to prosecute it. This entry without a citation was a mere 
nullity. 

Upon both of the grounds, therefore, above stated, the ap- 
peal must be dismissed. 


Order. 

This cause came on to be heard on the transcript of the rec- 
ord from the Superior Court of the District of East Florida, 
aud it appearing to the court here that this appeal is barred by 
the lapse of time, and that the citation is not signed as direct- 
ed by the act of Congress, it is therefore now here considered 
and decreed by this court, that this cause be and the same is 
hereby dismissed, and that this cause be and the same is hereby 
remanded to the said Superior Court, to be proceeded in ac- 
cording to law and justice. 
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Witiiam C. Brasnear, PLAINTIFF IN ERROR, v. Jonn Y. Mason, 
SECRETARY OF THE Navy, DEFENDANT. 


Under the joint resolutions of Congress, providing for the annexation of Texas to 
the United States, the officers of the navy of ‘Texas did not pass into the naval 
service of the U nite 1d States. The transfer of the navy of ‘Texas related ¢ xelu- 
sively to the ships of war and their armaments. 

A mandamus against the Secretary of the Navy will not lie at the instance of an of- 
ficer to enforce the payment of ‘his pay. 


Tus case was brought up, by writ of error, from the Circuit 
Court of the United States for the District of Columbia, hold- 
en in and for the county of Washington. 

It was an application to the Cireuit Court for a mandamus, 
under circumstances which are thus stated by that court in its 
opinion. 

William C. Brashear petitioned the court for a rule on John 
Y. Mason, Secretary of the Navy of the United States, to show 
cause why a mandamus should not issue, commanding him, as 
Seeretary of the De ‘partment of the Navy, to cause payment to 
the petitioner of his just dues as an oflicer in the navy for 
the time past since the annexation of Texas to the United 
States. 

The petitioner states, that, in pursuance of the constitution 
and laws of the republic of Texas, he was, on the 23d of 
June, 1845, by the then president of the said republic, com- 
missioned as a commander in the navy of the republic, and 
forthwith entered into service under orders from the depart- 
ment of war in Texas, and continued in that service from the 
23d of September, 1844, thenceforth, and was so in service 
when the joint resolution of the Congress of the United States 
passed for annexing Texas to the Umted States was approved, 
and when the said State of Texas was admitted into the Un- 
ion and Confederacy of the United States of America, and was 
actually in service and a commander in the navy of 'Texas 
when the ship Austin, brigs Wharton and Archer, and schoon- 
er San Bernard, armed vessels of war of and belonging to 
the 'Texan navy, were delivered over to the United States, un- 
der the terms and articles of compact and agreement between 
the United States of America and the republic of Texas ; and 
as such he is advised that he is in good faith, and in aecord- 
ance with the said articles of agreement, compact, and treaty 
of annexation, an officer in the navy, and entitled to his pay 
and emoluments from the United States. 

The petitioner further states, that he never has resigned his 
commission, nor been cashicred, nor dismissed ; that he has 
regularly reported himself for duty under the said commission 
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to the Secretary of the Navy of the United States, and has de- 
manded his pay as an officer, but the Secretary of the Navy of 
the United States has hitherto refused, and yet refuses, to pay 
him, or to recognize him as an oflicer of the navy. He states 
further, that he is informed and advised by counsel learned in 
the law, that for his pay and emoluments as an officer of the 
navy of 'Texas, transferred to the United States by the terms 
of the annexation aforesaid, he is entitled to have and receive, 
up to the Ist of October, 1847, the sum of $2,100; whereof 
he has received from the treasury of the United States no more 
than the sum of $689.20, which was paid him by order of the 
Secretary of the Navy of the 19th of March, 1847. And he 
is also advised, that he is entitled to his continuing pay and 
rank as an officer in the navy of the United States, by virtue 
of the said agreement, compact, treaty, and transfer before men- 
tioned, 

Notwithstanding all which, the Secretary of the Navy of the 
United States refuses to order payment to him for the time 
past since the said annexation and transfer, or to recognize him 
as wn officer in the navy of the United States. 

That part of the seeond section of the joint resolution of 
the Ist March, 1845, for annexing Texas to the United States, 
which is applicable to this case, is in the following words : — 

‘Said State, when admitted into the Union, after ceding to 
the United States all public edifices, fortifications, barracks, 
ports and harbours, navy and navy-yards, docks, magazines, 
arms, armaments, and all other property and means pertaining 
to the public defence, belonging to said republic of ‘Texas, 
shall retain all the public funds, debts, taxes, and dues of every 
kind, which may belong to, or may be due and owing, said re- 
public ; and shall also retain all the vacant and unappropriated 
lands lying within its limits, to be applied to the payment of 
the debts and liabilities of the said republic of Texas: and the 
residue of said lands, after discharging the said debts and liabil- 
ities, to be disposed of as the said State may direct; but in no 
event are said debts and liabilities to become a charge upon the 
goverument of the United States.” 

The Cireuit Court overruled the motion for a mandamus, 
and rejected the prayer of the petition, to which judgment 
Brashear excepted, and upon this exception the case came up 
to this court. 








It was argued by Mr. Bibb and Mr. Jones, for the plaintiff 
in error, and by Mr. Clifford (Attorney-General ), for the Sec- 
retary of the Navy. 


A portion of the argument on behalf of the plaintiff in er- 
ror was as follows. 
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Whether the applicant has a right to the money which he 
demands by his petition and motion depends upon the proper 
meaning and effect of that part of the convention for annexa- 
tion and union which relates to the cession by Texas of her 
“navy,” and the acceptance thereof by the United States. 

The proposition tlowed from the United States to Texas. 
Texas accepted, and made the cession and delivery, in compli- 
ance with her sense of the proposition ; and the United States 
accepted. 

The first question is, What is the sense in which this condi- 
tion was presented by the United States, and the sense in which 
Texas accepted ? 

This may be solved by considering, first, the meaning of the 
word ‘navy,’ as established by general use ; second, by the 
circumstances of the parties proposing and accepting ; third, by 
the conduct of the parties in acting under the convention im- 
mediately after it was ratified. 

1. As to the meaning established by use, “navy” is a mixed 
mode of speech, a complex idea, including the insensible, inert 
matter whereof the vessels of war are composed ; also the ar- 
maments and equipments ; and also the active, living bodies 
and minds necessary to give mobility, direction, utility, and ef- 
ficiency to the v?s tnertia of the vessels and armaments. 

Inanimate matter cannot think, plan, protect, drive off, pur- 
sue, blockade, and give safe convoy. Officers and sailors are 
indispensably necessary to make a navy. 

The idea of a navy composed solely of vessels and guns, 
without officers and seamen, is as absurd as the idea of an army 
composed solely of muskets, swords, pistols, and big guns, 
without oflicers and soldiers to wield them. 

The law of the United States entitled “ An act for the bet- 
ter government of the navy of the United States” (2 Stat- 
utes at Large, 45), contains forty-two articles to rule and 
govern the officers and privates in the navy of the United 
States, which is an authoritative definition, not to be gain- 
said, that officers and privates are component parts of a navy. 
The law of the navy is to govern the officers and the privates 
who compose the navy, not to govern ships and guns, that can- 
not offend nor commit crimes, nor be the subjects of accusation 
before naval courts-martial. 

2. As to the circumstances of the parties proposing the ces- 
sion and making the cession of the navy and navy-yards, 
docks, ports, and harbours, the United States, by their Consti- 
tution, had power “to provide and maintain a navy”; their 
situation, interests, and duties imperiously demanded the exe- 
cution of that power. The State of Texas, if admitted into 
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the Union, could no longer keep ships of war in time of peace 
without the consent of Congress; and yet a navy would be 
essential to guard and protect the coasts and harbours of Tex- 
as alter the union, as it had been before the proposed condi- 
tious and guarantees for the union. ‘The people and govern- 
ment of Texas could not, did not, understand the proposal to 
cede the navy to the United States as intended to destroy it, 
any more than that the proposal to cede the ports and harbours 
was intended by the United States for the purpose of obstruct- 
ing or rendering them useless. ‘The natural sense in which 
they were presented, understood, and accepted was, that the 
navy, ports, and harbours were to be maintained, preserved, and 
used for their several and appropriate purposes. 

But the circumstances under which the people and govern- 
ment of Texas were, in relation to their navy, so well known 
to public history and to fame, forbid the idea that the United 
States intended the proposal, or that Texas would have acced- 
ed to it, as containing a violation of the obligations due to the 
officers of the navy, who had so repeatedly, so gallantly, so 
gloriously, and so usefully fought the enemies of Texas, beat 
off the foes who came to invade, pursued them into their own 
ports and harbours, there blockaded them, and levied coutribu- 
tions to assist the means of ‘Texas in their-war of independ- 
ence. ‘The many naval battles between the vessels of war of 
Texas and those of Mexico, in the year 1836, and after, in 
which the navy of ‘Texas fought against the very superior 
force of the Mexicans, always sustaining the honor of the flag, 
and adding new brilliancy to the lone star, were just founda- 
tions of national pride, as well as of national gratitude towards 
the navy. The belief, that, by the proposal for ceding the na- 
vy of Texas to the United States, the officers would have been 
deprived of their commissions and pay in the navy so trans- 
ferred, turned adrift to seek a precarious subsisteice in some 
other calling, for which their long and gallant services in 
the navy of Texas had unfitted them, would of itself have 
been cause for rejecting the proposal on the part of ‘Texas. 
Such fell ingratitude would have tarnished the escutcheon of 
Texas. The words of the proposal, the circumstances of the 
parties to the convention, the end proposed, left no ground for 
suspicion, that such an act of injustice and ingratitude to the 
officers of the navy was concealed in the proposal made by the 
United States. 

5. ‘The conduct of the parties in acting under the conven- 
tion immediately after it was ratified. —The government of 
Texas issued an order to the commander of the navy for deliv- 
ery to the United States ; the United States received the navy 
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officers, privates, and vessels, and kept them in service and pay 
for the time shown in the petition and the documents. Texas 
had no standing army, nor officers of a regular army upon per- 
manent establishment. She had some companies of rangers 
enlisted as volunteers for the limited period of three mouths, 
not expired when Texas was admitted into the Union. "These 
rangers, with the noted gallant Major Jack Hays at their head, 
were turned over to the command of General Taylor, served 
out the time for which they had been enrolled, and performed 
under his command eminent services well known to fame. 

Such were the actiigs and doings by the parties to this con- 
vention, When the mutual sense of its meaning was fresh in 
memory, and the faith of the treaty prevailed. 

The word “navy,” as used in the Constitution of the Unit- 
ed States, has never been supposed by any one to mean ships 
only. By established usage, and by various acts of Congress, 
“navy” comprehends both ships and men. 

There is nothing in the convention itself, nor in the ciycum- 
stances attending the parties, nor in the end proposed, which 
requires that the terms of the convention should be understood 
in a confined, restrictive sense. On the contrary, all the cir- 
cumstances unite in requiring the expressions to be taken in 
the most extensive sense. For surely the authors of the propo- 
sal, and the party accepting it, did use the word “navy” in its 
extensive sense, because it was applied to the existing navy of 
Texas, known to be armed, officered, and manned ; known to 
have gloriously fought the battles of Texas, and kept in cheek 
the naval power of Mexico, which nation had not then ac- 
knowledged the independence of Texas, but kept up the threat 
to subdue the spirit of the revolted province and subject it to 
the Mexican power. 

The counsel for the plaintiff in error then proceeded to show, 
from several other considerations, that the word “ navy ” must 
be construed to include officers and men. 


Mr. Clifford (Attorney-General), contra. 

There are several views of this question, either of which, as 
it seems to me, is conclusive against him. He claims pay as 
an oflicer of the United States navy. 

It is contended that the joint resolution of March, 1845, 
makes him such officer. The construction contended for by 
the petitioner is founded entirely on the meaning which he 
puts upon the word “navy,” which in my judgment is entire- 
ly erroneous, and cannot be sustained. The resolution con- 
tained the terms of a compact between two sovereign and in- 
dependent States, and by its second condition clearly contem- 
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pk uted nothing more th: man agreement as to the public property, 
means, resources, and liabilities of Texas. It was the public 
properly, and that alone, whic ey was embraced in that provis- 
ion. ‘Texas was to retain certain public property, and meet her 
own liabilities; all the residue of her means of public or na- 
tional defence was to be “ ceded” to the United States, —a 
term of grant evidently applicable to property and not to per- 
sons. No ingenuity can change the obvious meaning and 
sense of a law so plainly written. 

The condition, it will be observed, is confined to acts to be 
done by Texas, and not to duties to be assumed by the United 
States. ‘Texas binds herself, by acceding to the terms of the 
resolution, to cede her navy and other public property. The 
petitioner | held a commission under "Texas, and had taken the 
oath of allegiance to her. This did not establish any such 
relation between the officer and the government as author- 
ized the government to transfer him to the United States, 
into oflicial responsibilities to which he had not assented, and 
to which his commission did not bind him. — Still less can the 
United States be held to have taken him into their service by 
that condition, which imposed on them no duties. The con- 
struction contended for would be placing the United States in 
the attitude of proposing impossible conditions to the govern- 
ment of ‘Texas, for how could "Texas cede the services of her 
citizens? 

By a proviso in the naval appropriation act of 4th August, 
IS1t2 (5 Statutes at Large, 500), it is declared, “ That, until 
otherwise ordered by Congress, the oflicers of the navy shall 
not be increased beyond the number in the respective grades 
that were in the service on the Ist day of January, 1842.” 
The coustruction contended for is inconsistent with this pro- 
vision of law, aud no implication arising under the resolution 
of March, 1845, can be held as repealing it. This test as to 
the intention of Congress is conclusive. 

But, further, the construction contended for is wholly ineon- 
sistent with the power of appoitment, which, by the Consti- 
tution, is vested in the President, by and with the advice and 
‘onscnt of the Senate. It is unnecessary to consider any of 
the qualifications annexed to that provision of the Constitu- 
tion, as it is very certain they can have no application to the 
present case. It will not be dispute ‘d. that officers in the navy 
of the United States, under existing laws, must be ap pointed 
and commissioned by the President. 

Congress has no power, either by treaty or by act of ordi- 
hary legislation, to abrogate this constitutional provision. — It 1s 
presumed no authority can be found for the pretension, that 
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Congress can supersede the necessity of an appointment by the 
President, by and with the advice and consent of the Senate, 
in order to constitute an officer in the navy of the United 
States ; and certainly no person can be entitled to pay as such, 
without a commission from the President, under the existing 
laws. Such a proposition, so subversive of the Constitution, 
cannot be seriously entertained. 

What was the remedy sought by the petitioner? It was, 
that the Circuit Court should issue a writ of mandamus, direct- 
ing the Secretary of the Navy to pay a sum of money to the 
petitioner, which he alleges is due to him as an officer of the 
United States navy. At all times this remedy is used by the 
court with extreme caution, and never in a doubtful case ; and 
only to compel the performance of a mere ministerial act, or 
to do some specific thing enjoined by law, in which the party 
has no discretion. Surely this is not a case in which this 
power of the court should be exercised. 

The petitioner has mistaken his remedy. Congress appro- 
priates money for the pay of officers and men of the United 
States navy; and the right of an officer to pay attaches as a 
necessary consequence to the rank conferred by his commis- 
sion. Has he established his rank? Certainly not. 

But even if he has estabtished his rank, the Secretary of the 
Navy can neither pay him nor withhold his pay ; that is a ques- 
tion for the accounting officers of the treasury, over whom, 
in this respeet, the navy department can assume no control. 
The sum stated ae the petitioner as received by order of the 
Secretary of the Navy was paid out of the contingent fund 
of the department for services rendered by the petitioner, 
which might have been performed by any citizen holding no 
commission in the navy. That fund is not chargeable with 
the pay of officers and men, as is too well known to require 
any reference to the law. The appropriation for pay is under 
the general superintendence of the Secretary of the Treasury, 
and no account for such pay can be allowed until it shall have 
been passed by the accounting officers in the last-named de- 
partment. ‘The sum paid to the petitioner was for services 
rendered in taking charge of the property of the United States, 
and not as being due him as an officer. The petitioner’s ac- 
count as presented shows this.' The Secretary of the Navy 
expressly refused to recognize the petitioner as an oflicer of the 
navy of the United States. See Secretary’s letter. 

The reasons assigned by the Cireuit Court for refusing the 
rule are so entirely satisfactory and conclusive, in the view 
which [ take of the question, that I deem it wholly unneces- 
sary to pursue the argument, and have only to append a copy 
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of that opinion for the consideration of the court, and to ask 
their attention to the fact, which appears by the record, that 
Brashear’s commission in the Texas navy bears date subse- 
quent to the passage of the joint resolution of Congress. 





Mr. Justice NELSON delivered the opinion of the court. 

This is a writ of error to the Circuit Court held in and for 
the District of Columbia. 

The plamtiff made application to the court below for a man- 
damus against the defendant, to compel the payment of $2100 
arrearages of pay due him from the government as a com- 
mander in the navy of the United States, which application 
was founded on the following state of facts. 

The plaintiff was appointed a commander in the navy of the 
republic of Texas on the 23d of September, 1844, and con- 
tinued in its service down to the annexation of the republic 
to the United States, in pursuance of fhe joint resolutions 
of Congress, March 1, 1845, and until Texas was admitted 
into the Union as one of the States of the confederacy, and 
was in the actual service of that republic at the time when its 
navy, consisting of four vessels of war, was delivered over to 
the authorities of the United States, according to the terms ot 
annexation. 

The plaintiff insists, that, according to the terms and condi- 
tions of the compact between the two countries, on the trans- 
fer of the navy of Texas to the United States, and their accept- 
ance of the same, he became an oflicer of the United States 
navy, and entitled to his pay and emoluments as such. 

—h further states, that he had reported himself to the Secre- 
tary of the Navy for duty, and had demanded his pay of the 
same; but that the Secretary had refused to recognize him as 
an officer of the navy, or to make any payment to him as such. 

The court below refused the mandamus, and dismissed the 
application. 

The case is now before us for review. 

It is not pretended that there has been any stipulation, either 
by act of Congress or by treaty between this government and 
Texas, by which the officers of her navy were to become in- 
corporated into the nav y of the United States, as a consequence 
of the annexation; but it is supposed to result from a proper 
construction and understanding of one of the stipulations con- 
tained in the second joint resolution of March 1, 1845. The 
part material is as follows : — 

Said State (Texas), when admitted into the Union, after 
ceeding to the United States all public edifices, fortifications. 
barracks, ports and harbours, navy and navy-yards, docks, mag- 
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azines, arms, armaments, and all other property and means per- 
taining to the public defence belonging to Texas, shall retain 
all the public funds,” &e. (5 Statutes at Large, p. 797.) 

The argument is, that the term ‘navy ” properly includes, 
not only the vessels of war, their armaments and equipments, 
but also the usual complement of oflicers and crew ou board 
the respective vessels; and that it is in this sense the term is 
used, and should be understood, in the joint resolutions. 

We think not, but, on the contrary, are of opinion that it 
relates exclusively to the ships of war and their armaments 
belonging to the naval establishment of Texas, which, accord- 
ing to the compact, were to become the property of the United 
States. 

The two governments were not negotiating about persons 
holding public employments in ‘Texas, or in respeet to any 
place or provision for that class, on the breaking up of the old 
government and its reconstruction for admission into the Union, 
but in respect to her public property, which she was, generally, 
disabled trom holding, under the Constitution of the United 
States, after her admission, as it fell under the jurisdiction and 
direction of the federal government. 

‘The resolution provides for ceding to the United States all 
public edifices, fortifications, barrac ks, ports and harbours, navy 
and navy-yards, docks, magazines, &e., and all other property 
and means pertaining to the public defence. 

The phraseology is appropriate for the purpose of conveying 
the property of the one government to the other, but exe ved- 
ingly inapt and unfortunate if intended to embrace persous or 
public oflicers, as contended for by the plaintiff. 

The argument in favor of including the officers of the navy 
of ‘Lexas in the transfer of the ships might be urged with 
equal force by the oflicers and hands in charge of the navy- 
yard, or of those at the time in charge of the fortifications ; 
for the term “navy,” in the connection in which it is used, no 
more includes, er vi termini, the oflicers and crew on board, 
than the term “navy yard” ineludes the officers and hands 
charge of that part of the public property, or the term * forti- 
fications ” includes the officers and soldiers of the republic en- 
gaged in manning them. 

The construction contended for we think altogether inad- 
missible, and properly rejected by the court below. 

We are also of opinion, that if the plaintiff had made out a 
title to his pay as an officer of the United States navy, a manda- 
mus would not lie in the court below to enforce the payment. 

The Constitution provides, that no money shall be drawn 
from the treasury but in consequence of appropriations made 
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by law. (Art. L$ 9. ) “And it is declared by act of Congress 
(3 Statutes at Large, p. 689, § 3), that all moneys appropriated 
for the use of the war and navy departments shall be drawn 
from the treasury by warrants of the Secretary of the Treasu- 
ry, upon the requisitions of the Secretaries of these depart- 
ments, countersigned by the second comptroller. 

And, by the act of 1817 (3 Statutes at Large, p. 367, $$ 8, 
it is made the duty of the comptrollers to countersign the war- 
rants only in cases when they shall be warranted by law. And 
all warrants drawn by the Secretary of the Treasury upon the 
treasurer shall specify the particular appropriations to which 
the same shall be charged; and the moneys paid by virtue of 
such warrants shall, in conformity therewith, be charged to 
such appropriations in the books kept by the comptrollers ; and 
the sums appropriated for each branch of expenditure in the 
several departments shall be solely applied to the object for 
which they are respectively appropriated, and no others. (2 
Statutes at Large, p. 535, $ 1.) 

Formerly, the moneys appropriated for the war and navy de- 
partments were placed in the treasury to the credit of the 
respective secretaries. That practice has been changed, and 
all the moneys in the treasury are in to the credit or in the cus- 
tody of the treasurers, and can be drawn out, as we have seen, 
only on the warrant of the Secretary of the Treasury, coun- 
tersigned by the comptroller. 

In the case of Mrs. Decatur v. Paulding (14 Peters, 497), it 





‘was held by this court that a mandamus would not lie from 


the Cirewt Court of this District to the Secretary of the Navy 
to compel him to pay to the plaintiff a sum of money claimed 
to be due her as a pension under a resolution of Congress. 
There was no question as to the amount due, if the plaintiff 
was properly entitled to the pension: and it was made to ap- 
pear, in that case, affirmatively, on the application, that the 
pension fund was ample to satisfy the claim. ‘The fund, also, 
was under the control of the Seeretary, and the moneys paya- 
ble on his own warrant. 

Still the court refused to inquire into the merits of the claim 
of Mrs. D. to the pension, or to determine whether it was 
rightfully withheld or not by the Secretary, on the ground that 
the court below had no jurisdic tion over the case, and, there- 
fore, the question not properly before this court on the writ of 
error. 

The court say, that the duty required of the Seeretary by 
the resolution was to be performed by him as the head of one 
of the executive departments of the government, in the ordi- 
nary discharge of his official duties; that, in general, such 
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duties, whether imposed by : act of Congress or by resolution, 
are not mere ministerial duties ; that the head of an executive 
department of the government, in the administration of the 
various and important concerns of lis office, is continually re- 
quired to exercise judgment and discretion ; and that the court 
could not by mandamus act directly upon the officer, and guide 
and control his judgment or diseretion in matters committed 
to his care in the ordinary discharge of his official duties. 

The court distinguish the case from Kendall v. The United 
States (12 Peters, 521), where there was a mandamus to enforce 
the performance of a mere ministerial act, not involving, on the 
part of the oflicer, the exercise of any judgment or discretion. 

The principle of the case of Mrs. Decatur is decisive of the 
present one. ‘The facts here are much stronger to illustrate 
the inconvenience and unfitness of the remedy. 

Besides the duty of inquiring into and ascertaining the rate 
of compensation that may be due to the oflicers, under the 
laws of Congress, no payment ean be made unless there has 
been an appropriation for the purpose. And if made, it may 
have become already exhausted, or prior requisitions may have 
been issued sutlicient to exhaust it. 

The Secretary is obliged to inquire into the condition of the 
fund, and the claims already charged upon it, in order to ascer- 
tain if there is money enough to pay all the accruing demands, 
and if not enough, how it shall be apportioned among the par- 
ties entitled to it. 

These are important duties, calling for the exercise of judg- 
ment and discretion on the part of the officer, and in which 
the general creditors of the government, to the payment of 
whose demands the particular fund is applicable, are interest- 
ed, as well as the government itself. At most, the Seeretary 
is but a trustee of the fund for the benefit of all those who 
have claims chargeable upon it, and, like other trustees, is 
bound to administer it with a view to the rights and interests 
of all concerned. 

It will not do to say, that the result of the proceediig by 
mandamus would show the title of the relator to his pay. the 
amount, and whether there were any moneys in the treasury 
applicable to the demand; for, upon this ground, any creditor 
of the government would be enabled to enforce his claim 
against it, through the head of the proper department. by 
means of this writ, and the proceeding by mandamus would 
become as common, in the enforcement of demands upon the 
government, as the action of assumpsit to enforce like de- 
mands against individuals. 

For these reasons, we think the writ of mandamus would 
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not lie in the case, and therefore, also, properly refused by the 
court below, and that the judgment should be affirmed. 


Order. 

This. cause came on to be heard on the transcript of the 
record from the Cireuit Court of the United States for the 
District of Columbia, holden in and for the county of Wash- 
ington, and was argued by counsel. On consideration whereof, 
it is now here ordered and adjudged by this court, that the 


judgment of the said Circuit Court in this cause be and the 


same is hereby aflirmed. 


THE ITerrs OF be AND M. DE ARMAS, APPELLANTS v. THE UNITED 
’ 
> STATE S. 


An order of the District Court, sustaining a demurrer to a petition because it was 
multifarious, und because the names of the persons claiming or in possession of 
the land which the petitioners alleged to belong to them were not set forth, was 
not a final judgment or decree from which an appeal lics to this court. 


THis case came up by appeal from the District Court of the 
United States for the District of Louisiana. 

It was a petition in the District Court relating to land, the 
circumstances of which it is unnecessary to state any further 
than they are referred to in the opinion of the court, as the 
case went off upon a point of jurisdiction. It was argued by 
Mr. N.S. Prentiss and Mr. Perin, for the appellants, and Mr. 
Clifford (Attorney-General ), for the United States. 

That part of the argument of the Attorney-General which 
related to the point of jurisdiction was as follows. 

On the part of the United States it is contended, that the 
Supreme Court has no jurisdiction under the second section of 
the act of 1824, or under any other act, unless in cases where 
the judgment or decree in the court below made fina/ disposi- 
tion of the suit. 

This point has been repeatedly ruled, on the twenty-fifth 
section of the Judiciary Act, by the unanimous judgment of 
the court, and is believed no longer to be an open question. 
Houston v. Moore, 2 Wheat. 433. Gibbons v. Ogden, 6 Wheat. 
AIS. Weston et al. v. City Council of Charleston, 2 Peters, 
419. Winn’s Heirs v. Jackson et. al., 12 Wheat. 135. 

“The word final must be understood as applying to all 
judgments and decrees which determine the particular cause.” 
Weston et al. x. City Council of Charleston, before cited, on 
pages 464, 465. 
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The act of 1824 follows very closely the requirements of 
the Judiciary Act in this respect. ‘The second section provides, 
—* And in all cases the party against whom the judgment 
or decree of the said District Court may be finally given shall 
be entitled to an appeal, within one year from the time of its 
rendition, to the Supreme Court of the United States, the de- 
cision of which court shall be final and conclusive between the 
parties ; and should no appeal be taken, the judgment or decree 
of the said District Court shall, in like manner, be final and 
conclusive.” 

The appeal is allowed only to the party against whom the 
judgment or decree may be finally given ; and, further, to place 
the point beyond doubt, in case no appeal be taken, it is spe- 
cially provided that the judgment or decree of the District 
Court shall be final and conclusive. 

In this case no final decree was made. Some points in the 
demurrer being sustained, the petitioners appeal. ‘The megs 
is not dismissed, but, from aught that appears in the record, 
still open to a rehearing. —[t is clearly within the pothesis 
power of the district judge to allow the appellants to amend 
and avoid the objections raised. At all events, the final decree 
has not been passed, and no appeal will lie. 

The record does not show that the proceedings in the court 
below are closed; consequently no case is made within the 
provisions of law authorizing an appeal. The petition and 
pleadings are still within the control of the court below. 


Mr. Chief Justice TANEY delivered the opinion of the court. 

This case is brought here by appeal from the District Court 
of the United States for the District of Louisiana. 

It appears that a petition was filed by the appellants, claiming 
an inchoate title to certain lands, under Spanish grants, which 
they alleged the United States were bound to perfect ; but that 
these lands had been sold by the United States to divers per- 
sons unknown to the petitioners. They therefore prayed that 
the validity of their claim might be inquired into, and that 
they be allowed to locate the same number of arpents upon the 
public domain, according to the provisions of the act of Con- 
gress of May 26, 1824, § 11, which was extended to Louisiana 
by the act of June 17, 1844. 

The proceedings upon this petition, as stated in the record, 
appear to have been irregular and confused, and it is unneces- 
sary to state them at large. It is sufficient to say, that the 
district attorney demurred to the petition, setting forth various 
causes of demurrer, that the petitioners afterwards amended 
their petition, and that the district attorney again demurred ; 
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and after various other proceedings, the record states that “the 
following judgment was entered on the minutes : — 

‘The demurrers to the original and to the amended petition 
of petitioners, submitted to the court yesterday, having been 
considered by the court, it is now ordered, adjudged, and de- 
creed, that the 4th ground of demurrer set forth in the demur- 
rer to the original petition be sustained, and that the Ist, 2d, 
od, 5th, 6th, 7th, and Sth grounds set forth in said demurrer 
be overruled, it appearing that said last-mentioned grounds 
of demurrer have been removed by petitioners’ amended pe- 
tition. 

‘ft is further ordered, that the Ist and 2d grounds of de- 
murrer, set forth in the demurrer of respondents to the amend- 
ed petition of petitioners, be sustained, and that the 3d ground 
of demurrer, set forth in said demurrer to said amended _peti- 
tion, be overruled.” 

The grounds of demurrer sustained by the District Court 
were, that the petition was multifarious, and that the names of 
the persons claiming or in possession of the land which the pe- 
titioners alleged belonged to them were not set forth. 

The appeal was taken from the judgment above recited. 
But evidently that judgment is not a final judgment or decree. 
For the petition is not dismissed, nor is the title of the peti- 
tioners to the land claimed by them finally adjudicated, nor 
their right to locate the same number of arpens upon the pub- 
lic domain. Nothing is decided but a question of pleading and 
a question as to proper parties. The petition appears to be still 
pending in the District Court; and the objections upon which 
the court decided against the petitioners might be removed, if 
the appellants desired it, by an application to the court for 
leave to amend. But if the petitioners did not move for leave 
to amend, and preferred taking the opinion of this court upon 
the questions decided against them in the District Court, then, 
under the opinion given by that court upon the demurrer, it 
should have proceeded to pass a final decree dismissing the bill. 
An appeal from that decree would have brought the case legal- 
ly before this court, and authorized it to examine the grounds 
upon which the decree had been made. 

But as there is no final judgment or decree, we have no ju- 
risdiction, and consequently the appeal must be dismissed. 


Order. 

This cause came on to be heard on the transeript of the ree- 
ord from the District Court of the United States for the District 
of Louisiana, and was argued by counsel: and it appearing to 
the court here that there has been no final judgment or decree 
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of the said District Court in this cause, it is thereupon now 
here ordered and decreed by this court, that this appeal be and 
the same is hereby dismissed for the want of Jurisdiction. 





Tue Unitep States APPELLANTS, v. Tuomas Curry anp Rice 
’ 
GARLAND. 


The Mh section of the act of 26th May, 1224, relative to the action of the At- 
torney-General in cases of appeal, is only directory, and its non-observance does 
not vitiate an appeal, provided it be taken by the district attorney and sane- 
tioned in this court by the Attorney-General. 

An attorney or solicitor cannot withdraw his name, after it has been entered 
upon the record, without the leave of the court, and the service of a citation 
upon him, in case of appeal, is as valid as if served on the party himself. 

The opinion of the court in the case of Villabolos v7. The United States (ante, p.o1) 
again asserted ; viz. that the appellant must prosecute his my to the next suc- 
ceeding term of this court, and whenever the appeal is taken by entering it in 
the clerk’s office, the adverse party must be dud to appear at that time. 

Therefore, where an appeal was filed in the clerk’s office in November, 1-46, and 
there was no citation to the adverse party to appear on the 7th of December, 
1-46 (the commencement of the succeeding term of this court), the case was not 
removed upon that appeal. 

A party may take a second appeal where the first has not been legally prosecuted. 
But in the present case, the order of the court cannot be construed as a grant of 
a second appeal. 

The appeal must therefore be dismissed, on motion. 


Tis was an appeal from the District Court of the United 
States for Louisiana, involving the title to a large body of land 
in that State. The proceedings of the District Court are 
sufficiently set forth in the opinion of the court and in the 
argument of Mr. Curry, to which the reader is referred. 

Mr. Curry moved to dismiss the appeal, as having been 
irregularly brought up. 

The motion was argued by Mr. Curry and Mr. Jones, in 
favor of it, and Mr. Clifford, Attorney-General, against it. 


Mr. Curry said that the proceedings in this case were had 
under the law of Congress, passed the 26th May, 1824, * en- 
abling claimants to land (within the State of Missouri, &c.) to 
institute proceedings to try the validity of their claims,” «e. : 
which is revived by the act of the 17th June, 1844, by * An 
act to provide for the adjustment of land claims within the 
States of Louisiana, &c.” The first of these acts is in the 
Ath volume of the Statutes at Large, p. 52; the last one is to 
be found in the 5th volume of the same work, p. 676. 

The appeal is from the United States District Court for 
Louisiana, sitting as a court of equity, under the provisions of 
the first-recited act. 
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T he second section of ‘this act provides, “that every pe- 
tition or suit shall be conducted as in a court of equity, &c. : 
and in all cases the party against whom the judgment or 
decree of said District Court may be finally given shall be en- 
titled to an appeal, within one year from the time of its ren- 
dition, to the Supreme Court of the United States, the decis- 
ion of which court shall be final and conclusive between the 
parties,” &c. 

The ninth section of said act has this provision :— “ That 
it shall be the duty of the district attorney of the United 
States for the district in which WH suits authorized by this 
act shall be instituted, in every case where the decision is 
against the United States, and the pain exceeds one thousand 
acres, to make out and transmit to the Attorney-General of the 
United States a statement containing the facts of the case, and 
the points of law on which the same was decided; and if the 
Attorney-General shall be of opinion that the decision of the 
District Court was erroneous, it shall be his duty to direct an 
appeal to be made to the Supreme Court of the United States, 
and to appear and prosecute the said appeal in that court ; and 
it shall be the further duty of the district attorney to observe 
the instructions given to him by the Attorney-General in that 
respect. 

The decree of the District Court of Louisiana sought to be 
appealed from was rendered and signed on the 26th day of 
June, 1846. 

On the 5th of November, 1846, the following petition was 
filed, upon which the following proceedings of the court took 
place, viz. :— 


To the Hon. T. H. McCaleb, judge of the District Court of 
the United States for the District of Louisiana. 

The petition of the United States respectfully shows, that 
it is believed there is error in the judgment rendered against 
them in this honorable court on the twenty-sixth day of June 
last, 1846, in the matter of Curry and Garland v. The United 
States. 

Wherefore they pray that your honor may be pleased to 
allow an appeal to be taken from said judgment to the Su- 
preme Court of the United States. 

(Signed, ) Tuomas J. Durant, Al’y U.S. 


Judge's orders thereon. 


Let this petition be filed and an appeal granted as prayed for. 
(Signed, ) Treo. H. McCaues, U. S. Judge. 
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Let the ‘said appeal be returnable on the second Monday of 
January, 1847. 


(Signed, ) Tueo. H. McCarter, U. S. Judge. 
Let the return day of the appeal in this case be extended to 
the third Monday of February next, 1847. 
(Signed, ) Tueo. H. McCares, U. SN. Judge. 


And on the 13th day of February, 1847, the following entry 
was made on the minutes, to wit : — 


Saturday, February 13th, 1847. 
Present, the Hon. T. H. McCaleb. 


Curry anpD GARLAND 
v. 1. 
Tue Unirep States. 

Upon motion of Thomas J. ee United States district 
attorney, that the land cause No. 1, and entitled as above, ap- 
peal has been granted from the Fe Toe rendered therein to 
the Supreme Court of the United States, at Washington, and 
that the said appeal has been made returnable on a subsequent 
day during the present session of the Supreme Court, and not 
on the first day of said term, as the practice generally is; to 
the end that said case of appeal might have its chance of being 
tried during the present session ; and as no object will be 
gained by issuing citation to the appellees, directing them to 
appear at any other time than on the first day of the said term 
of said court, it is therefore ordered, that the order upon the 
said petition of appeal in said cause be so amended as to make 
it returnable on or before the commencement of the next 
annual session of the Supreme Court. 


Mr. Curry further said, that no citation upon this order 
was issued until the 14th of August, 1847. But at that time 
the year within which an appeal could be taken had expired 
for more than a month. The citation was also irregularly 
served. ‘The following extract from the record shows the date 
of the citation, and its irregular service. 


United States District Court for the District of Louisiana. 
To Thomas Curry and Rice Garland, greeting: 

You are hereby cited and admonished to be and appear be- 
fore the Supreme Court of the United States of America. to 
be holden at Washington city, on the first Monday of Decem- 
ber next, pursuant to an order of appeal granted on the thir- 
teenth day of February, 1847, by the district judge of the 
United States for the District of Louisiana, in a certain suit 
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wherein you are plaintiff and the United States are defendants, 
to show cause, if any there be, why the decree rendered on 
the second day of May, 1846, against the said appellants and 
in your favor, should not be corrected, and why speedy justice 
should not be done to the parties in this behalf. 

Witness my hand and seal, at New Orleans, this fourteenth 
day of August, A. D. 1847. 

Tueo. H. McCaues, U. S. Judge. 


Marshal's return. 

Rec’d, August 27th, 1847, and on the 8th September, 1847, 
served copies of the above citation on Wm. C. Hamner, in per- 
son, at New Orleans, said Wm. C. Hammer’s name appearing 
on the docket as attorney for the above-named plaintiffs. 

Wm. Suearer, D’y U. 8. Marshal. 

Filed 15th November, 1847. 


Mr. Curry therefore moved to dismiss the appeal, on the 
three following grounds, viz. : — 

1. Because it was taken and entered in the clerk’s office on 
the 5th November, 1846, and no citation issued or was served 
before the next term of this court after the appeal was entered ; 
nor did any issue until the year allowed to appeal in had 
elapsed. Consequently there was no appeal within the year. 
See the case of Villabolos ». 'The United States, decided at 
the present term of this court. 

2. There was no service of the citation of appeal, even if it 
had issued in time, on the appellees, as is required by law. 

3. That no appeal has been directed to be made to the Su- 
preme Court of the United States in this case by the Attorney- 
General, so far as the record shows, in the manner prescribed 
by the 9th section of the act of 26th May, 1824. 


Mr. Clifford ( Attorney-General ) contended, on the part of the 
United States, that the appeal was not taken in fact until the 
13th February, 1847; that an appellant may withdraw an ap- 
peal and renew it; that the appeal was prayed in open court, 
when no citation was necessary; that the citation was not 
necessarily a part of the record, and therefore was no part of 
a writ of error; that if served at any time before the return 
day, the service is good. 

For these and other views he referred to 4 La. Rep. 318; 
Code of Practice, art. 594; 2 Smith, Ch. Pr. 14, 37; 2 Cranch, 
33; 6 Binney, 106; 6 Mass. 435; 5 Howard, 295; 4 Cranch, 
180; 3 Peters, 459; 7 Peters, 147. 

Mr. Jones, in support of the motion, contended, that the 
9th section of the act of 1824 had not been complied with ; 

VOL. VI. 10 
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that the right of appeal was limited and not absolute, under the 
2d and 9th sections of that act ; that the public interest required 
that frivolous cases should not be brought up ; that the service 
upon an attorney was not suflicient ; that it depended on the 
rules of the court to make it so, and here there were no rules ; 
that a reference to the record would disprove that the 13th of 
February, 1847, was the time of appeal, and show that this or- 
der was merely a modification of an existing appeal. 


Mr. Chief Justice TANEY delivered the opinion of the court. 


A motion has been made to dismiss this case for want of ju- 
risdiction. 

The appeal was taken from a decree of the District Court of 
the United States for the Louisiana District, confirming to the 
appellees certain lands which they claimed under a Spanish 
grant. The decree was made on the 2d of May, 1846. But a 
new trial was afterwards granted, in order that third persons, 
who also claimed title to the land, might have an opportunity 
of intervening in the suit, according to the practice of the Lou- 
isiana State courts. Subsequently, however, the petition of 
the intervenors was withdrawn, and another decree was passed 
and signed on the 26th of June, 1846, again confirming the ti- 
tle of the present appellees. It is not material to this inquiry 
whether the first or second decree is to be regarded as the final 
one in the District Court. 

This proceeding by new trial (instead of rehearing, as in 
chancery) and intervention was irregular. And the court 
seems to have followed the Louisiana State practice, when the 
acts of Congress direct that the proceedings in such cases shall 
be conducted according to the rules of a court of equity. 5 
Statutes at Large, 676; 2 Statutes at Large, 53. 

On the 5th of November, 1846, the district attorney pre- 
sented a petition to the district judge, praying an appeal, who 
thereupon passed an order, indorsed on the petition, directing 
it to be filed and the appeal granted. Further orders of the 
district judge are also indorsed on the petition, — one directing 
the appeal to be returnable to the second Monday of January, 
1847; another extending the time to the third Monday in 
February ; and another dated the 13th of February, 1847, in 
the following words : — 

“Upon motion of Thomas J. Durant, United States district 
attorney, that the land cause No. 1, and entitled as above, ap- 
peal has been granted from the judgment rendered therein to 
the Supreme Court of the United States, at Washington, and 
that the said appeal has been made returnable on a subsequent 
day during the present session of the Supreme Court, and not 
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on the first day of said term, as the practice generally is; to 
the end that said case of appeal might have its chance of being 
tried during the present session; and as no object will be 
gained by issuing citation to the appellees, directing them to 
appear at any other time than on the first day of the said term 
of said court, it is therefore ordered, that the order upon the 
said petition of appeal in said cause be so amended as to make 
it returnable on or before the commencement of the next an- 
nual session of the Supreme Court.” 

Afterwards, on the 14th of August, 1847, a citation was is- 
sued, requiring the appellees to appear in this court on the first 
Monday in December then next following. ‘The citation states 
the decree from which the appeal was made to have passed on 
May 2, 1846, and refers to the order above recited as an ap- 
peal granted on the day the order bears date. It was served, 
as appears by the return of the marshal, on the Sth of Septem- 
ber following, on the attorney whose name appeared on the 
docket as the attorney for the petitioners, who are the pres- 
ent appellees. But the affidavit of the attorney has been filed 
here, stating that he was not at that time their attorney, — that 
his fee had been paid, and he had been discharged from all du- 
ty as attorney or counsel for the parties, and had so informed 
the marshal at the time of the service. 

In this state of the facts, several objections have been made 
to the validity of this appeal. 'T'wo of them may be disposed 
of in very few words. 

It is said that the record does not show that this appeal was 
taken by the direction of the Attorney-General, according to the 
provisions of the 9th section of the act of May 26, 1824. We 
think there is no force in this objection. ‘That section is merely 
directory to the oflicers of the United States, and intended to 
guard more effectually the public interests. And if the appeal 
is taken by the district attorney, and sanctioned in this court by 
the Attorney-General, it is suflicient, even though it should ap- 
pear (which it does not in this instance) that the appeal was 
taken without his previous direction. 

So, too, as to the service of the citation on the attorney. It is 
undoubtedly good, and according to the established practice in 
courts of chancery. No attorney or solicitor can withdraw his 
name, after he has once entered it on the record, without the 
leave of the court. And while his name continues there, the 
adverse party has a right to treat him as the authorized attor- 
ney or solicitor, and the service of notice upon him is as valid 
as if served on the party himself. And we presume that no 
court would permit an attorney who had appeared at the trial, 
with the sanction of the party, express or implied, to withdraw 
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his name after the case was finally decided. For if that could 
be done, it would be impossible to serve the citation where the 
party resided in a distant country, or his place of residence was 
unknown, and would in every case occasion unnecessary ex- 
pense and difficulty, unless he lived at the place where the 
court was held. And, so far from permitting an attorney to 
embarrass and impede the administration of justice, by with- 
drawing his name after trial and final decree, we think the court 
should regard any attempt to do so as open to just rebuke. 

The remaining objection is a more serious one. Has this 
appeal been taken and prosecuted within the time limited by 
the acts of Congress? The District Court appears to have 
acted, in relation to the appeal, as it did in its previous pro- 
ceedings, under the erroneous impression that it must follow 
the practice of the Louisiana State courts ; without adverting 
to the acts of Congress which conferred on the court the spe- 
cial jurisdiction it was exercising, and which prescribe the 
manner in which it shall be exercised. There was no necessi- 
ty for the petition to the district judge to grant the appeal. It 
was a matter of right given by law after final decree, which the 
court could not refuse. Nor had it any power to prescribe the 
time or manner in which the record was to be transmitted, and 
the case brought before this court. That, too, is regulated by 
acts of Congress, which the court can neither change nor modify. 
All the orders, therefore, upon this subject were unauthorized 
and void. And the validity of the appeal depends altogether 
upon the laws of the United States, without reference to the 
laws of Louisiana or orders of the District Court. 

The acts of Congress concerning appeals in cases of this 
description were fully considered by the court in the case of 
Villabolos v. United States, decided in the early part of 
the present term, and the previous decisions of this court re- 
ferred to and examined. And the court in that case held that 
the appellant must prosecute his appeal to the next succeeding 
term of this court, and the adverse party be cited to appear at 
that time, whenever the appeal is taken by entering it in the 
clerk’s office. In the case before us, the appeal was filed in 
the clerk’s office, November 5, 1846. The next succeeding 
term of this court commenced on the 7th of December in the 
same year. But there was no citation to the adverse party to 
appear at that time, and consequently the case was not removed 
to this court upon that appeal. The citation which issued on 
the 27th of August, 1847, would not bring up an appeal re- 
turnable to December term, 1846. 

It is true, that, although this appeal was not prosecuted, yet 
the district attorney might have taken another appeal at any 
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time within a year from the date of the decree, and brought it 
up by a citation returnable to the December term, 1847. The 
right of a party to take a second appeal where the first had not 
been legally prosecuted was decided in the case of Yeaton v. 
Lenox, 8 Peters, 123. In that case, the first appeal was dis- 
missed by the court, for the want of a proper citation. And 
the appellant, before the expiration of the time limited by law 
for appealing, entered a second appeal in the Circuit Court, and 
cited the adverse party to appear at the term of this court next 
following the second appeal ; and the second appeal was held 
good. If, therefore, the order of February 13, 1847, could, as 
contended for in the argument, be regarded as a second appeal, 
the case would be regularly before the court, upon the citation 
issued in the August following. But, after very carefully con- 
sidering that order, the court think that no just construction of 
its language will authorize us to regard it as a second appeal. 
It was evidently nothing more than a motion to extend the 
time for returning the appeal previously taken ; and the court 
directs that its former order be so amended as to make the cita- 
tion returnable to the next term of this court. The citation 
which afterwards issued, in August, 1847, calls this order an 
appeal, and speaks of it as an appeal granted on the day it bears 
date. But this description in the citation cannot change the 
meaning of the language used in the order. It appears, like 
the preceding ones, to have been made under the impression 
that the District Court had the power to regulate the time and 
manner of bringing up the appeal. 

It has been said that this objection is a mere technicality, 
and may be regarded rather as a matter of form than of sub- 
stance. But this court does not feel itself authorized to treat 
the directions of an act of Congress as it might treat a techni- 
cal difficulty growing out of ancient rules of the common law. 
The power to hear and determine a case like this is conferred 
upon the court by acts of Congress, and the same authority 
which gives the jurisdiction has pointed out the manner in 
which the case shall be brought before us; and we have no 
power to dispense with any of these provisions, nor to change 
or modify them. And if the mode prescribed for removing 
cases by writ of error or appeal be too strict and technical, and 
likely to produce inconvenience or injustice, it is for Congress 
to provide a remedy by altering the existing laws; not for the 
court. And as this appeal has not been prosecuted in the man- 
ner directed, within the time limited by the acts of Congress, 
it must be dismissed for want of jurisdiction. 


Mr. Justice WOODBURY dissented. 
10 * 











114 SUPREME COURT. 





Davis v. Tileston et al. 





Order. 

This cause came on to be heard on the transcript of the rec- 
ord from the District Court of the United States for the District 
of Louisiana, and was argued by counsel. On consideration 
whereof, and it appearing to the court that this appeal has not 
been prosecuted in the manner directed and within the time 
limited by the acts of Congress, it is therefore now here or- 

dered and decreed by this court, that this appeal be and the 
“same is hereby dismissed. 





Tuomas Davis, PLAINTIFF IN ERROR, v. WILLIAM M. TILESTON AND 
Company. 

Where a bill in equity sought to enjoin a judgment, and charged that the complain- 
ant had a good defence which he did not know of at the time when judgment at 
Jaw was rendered against him, and charged also that he was entitled to pay the 
debt in the depreciated notes of a particular bank, of which advantage it was 
attempted to deprive him by fraud and collusion, and this bill was demurred to, 
it was error in the court below to sustain the demurrer. 


Tus case was brought up by writ of error from the District 
Court of the United States for the Northern District of Missis- 
sippl. 

In the year 1838, Thomas Davis, the plaintiff in error, re- 
ceived three thousand dollars from the Aberdeen and Pontotoc 
Railroad and Banking Company in the notes of that institution, 
and gave his bond for the delivery of seventy-five bales of cot- 
ton at the town of Burlingham, on the Tallahatchie River, on 
or before the Ist day of the ensuing March. According to his 
own statement in the bill which he afterwards filed, he paid 
$ 1,685.50, and delivered eighteen bales of cotton, subject to 
the order of the company. ‘The precise time of this payment 
and delivery was not stated. 

On the 12th of December, 1839, William M. Tileston and 
Charles N. Spofford, residing in New York, and carrying on 
business under the name of William M. Tileston & Co., ob- 
tained a judgment in the District Court of the United States 
for the Northern District of Mississippi against the Aberdeen 
and Pontotoc Railroad and Banking Company, for a sum of 
money, the amount whereof is nowhere stated in the record. 

Upon this judgment, a writ, called a writ of garnishment, 
was issued by way of execution, and served upon Davis. 
This writ was returned, duly executed, to June term, 1540. 

At December term, 1840, judgment was rendered against 
Davis and his securities, as debtors to the Aberdeen and Pon- 
totoc Railroad and Banking Company for $ 1,861 and costs. 
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A fiert facias was issued upon this judgment in favor of 
Tileston & Co., returnable to June term, 1841. 

On the 10th of June, 1841, Davis paid, on account of the 
judgment, $ 242.77, which was duly credited. 

At December term, 1841, a return was made of property 
levied upon, with its valuation, but no further proceedings ap- 
pear then to have taken place. 

In July, 1843, Davis filed a bill on the equity side of the 
court against Tileston & Co., to enjoin the judgment obtained 
against him at December term, 1840. The bill recited the 
above facts, and then proceeded thus : — 

‘‘- Your orator further states unto your Honor, that, before the 
rendition of the said judgment upon the said garnishment in 
favor of William M. Tileston & Co. against your orator, he 
paid upon the said cotton bond § 1,685.50, or about that sum, 
and delivered at the town of Burlingham, according to his con- 
tract, eighteen bales of good cotton, averaging in weight about 
five hundred pounds, and subject to the order of the said Ab- 
erdeen and Pontotoc Railroad and Banking Company, and 
which cotton was shipped on board of steamer Big Black, 
Steilling, master, without the orders of or being subject to the 
control of your orator; and said cotton was left by said steam- 
er at the house of and in the care of Young & Richards, Vicks- 
burg, Miss., and by them twelve of said bales were shipped to 
George Buckanan, of New Orleans, for the benefit of and on 
account of the said Aberdeen and Pontotoc Railroad and Bank- 
ing Company. The remaining six bales were shipped and sold 
in New Orleans, from the said house of Young & Richards in 
Vicksburg, for the benefit of and in the name of one Dickens, 
for between fourteen and fifteen cents per pound ; and the said 
Dickens was found by your orator on the western bank of the 
Mississippi River, in the State of Arkansas, about forty miles 
above Memphis, ‘Tennessee; and the proceeds of the sale of 
the said six bales of cotton were collected from him by your 
orator, amounting to about four hundred dollars, but not one 
cent has ever been collected for the twelve bales shipped to 
Buckanan, for and on account of the said bank, or applied by 
said bank to the credit of your orator’s bond. 

* Your orator further states, that, relying upon the statements 
of the agents of the said bank, solemnly made and often reit- 
erated, that they knew nothing about the twelve bales of cot- 
ton or any other part of the eighteen bales shipped as before 
stated, he did not know of the shipment of said twelve bales 
of cotton from Young & Richards, Vicksburg, to Buckanan, of 
New Orleans, for and on account of the said Aberdeen and 
Pontotoc Railroad and Banking Company, until long after the 
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rendition of said judgment in December, 1840, against your 
orator, as a debtor to said bank, in favor of the said William 
M. Tileston & Co., and was kept from his legal and lawful de- 
fence and credits, on the trial of said garnishment, by the false 
assurances of the bank and its agents, so made to your orator 
as aforesaid, and, as your orator fully believes, intended for and 
made to lull him to sleep, and impose upon his general eredu- 
lity and confidence in his fellow-man where the least show of 
honesty is to be discovered. Your orator further states unto 
your Honor, that he was not apprised of, but wholly ignorant 
of the fact, that the said twelve bales of cotton were shipped 
by the agents of the said bank from Vicksburg to New Orleans, 
as above stated, until by a critical examination, about a year 
or thereabouts since, through his agent, the facts were ascer- 
tained to be as before stated.” 

The bill then proceeded to charge a fraudulent combination 
between the bank and Tileston & Co., by setting up a fictitious 
claim against the bank for the purpose of depriving Davis of 
the benefit of paying the bank in its own depreciated notes, 
and finally averred that the only part of the debt still due was 
$ 809.47, which he tendered in the notes of the bank. 

An injunction was issued according to the prayer of the bill. 

In June, 1844, the defendants filed a demurrer, and assigned 
the following causes : — 

Ist. The bill shows that the complainant had a full and 
complete remedy at law, which he has neglected. 

2d. That the bill shows that complainant knew, at the time 
he answered the garnishment against him, that no credit had 
been given for said cotton, and having at that time acquiesced 
in the conduct of the bank, and acknowledged himself indebt- 
ed to the amount of defendant’s judgment, he cannot now re- 
open the judgment in this court to be heard, to deny what he 
might and ought to have denied in his said answer to said gar- 
nishment. 

3d. That it appears, by complainant’s own showing, that 
judgment was rendered against him on his answer at December 
term, 1840; that he made a payment and satisfaction of said 
judgment by the execution and forfeiture of a forthcoming 
bond in May, 1841; that as late as between June and Decem- 
ber, 1841, he took the benefit of the valuation law on said ex- 
ecution, and postponed further action by the said defendants 
for twelve months thereafter, without ever settling up the mat- 
ter contained in his bill, or claiming any deduction or offset 
from the said judgment in favor of defendants. 

Ath. That the pretended charge of fraud is not specifically 
stated, but is vague, uncertain, and indefinite in general. 
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5th. That the said bill seeks to offset the judgment of de- 
fendants against said complainant on his answer, and to pay and 
discharge the same with the bills and liabilities of the Aber- 
deen and Pontotoc Railroad and Banking Company, obtained 
by him after he has acknowledged himself indebted in his 
answer, and after judgment has been rendered against him in 
favor of defendants, and after he has executed a forthcoming 
bond, and the same has been forfeited and become a new judg- 
ment against him in favor of defendants, and after he has 
availed himself of the valuation law on said judgment. 

6th. That the said bill shows no equity on its face. 

There being a joinder in demurrer, the case was, on the 
11th of June, 1844, set down for hearing on the bill and demur- 
rer at the next term of the court. 

On the 2d of December, 1844, a rule for decree pro confesso 
was entered, and on the 3d of December, the defendants, 'Tiles- 
ton & Co., filed their answer, which it is not necessary to 
recite. 

On the 6th of December, 1844, the final decision of the 
District Court was signed and ordered to be enrolled, as fol- 
lows: — 

“'This cause came on to be heard at this term, and was 
argued by counsel; and thereupon, upon consideration there- 
of, it was ordered, adjudged, and decreed as follows, viz.: that 
the demurrer of the defendants to the said bill of complaint 
of the complainants be sustained, and the said bill dismissed. 

“It is further ordered, adjudged, and decreed, that the de- 
fendants go hence and recover of the complainants the costs 
in and about this cause expended, for which execution may 
issue.”’ 

The complainant appealed from this decree to this court. 


The cause was argued by Mr. R. Davis, for the appellant, 
and Mr. S. Adams, for the appellees. 


Mr. Justice WOODBURY delivered the opinion of the court. 

The judgment in this case below was founded entirely on 
the bill in chancery and the general demurrer fo it. 

There is in the record an answer filed a few days previous 
to, the judgment. But the cause having before been set down 
for a hearing on the bill and demuwrer, the answer does not 
appear to have been at all considered, —for that or some other 
reason, —and is not referred to in the decision. 

The only question for consideration by us, then, is, whether 
the judgment dismissing the bill on the demurrer was correct. 

Upon a careful examination of the facts and principles in- 
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volved, we feel constrained to come to the conclusion that it 
was not correct. We are reluctant to form this conclusion, be- 
cause, On examining the contents of the bill, it does not in 
some aspects of it appear free from what is exceptionable, and 
the answer, if open to consideration now, would show a denial 
of most of its material allegations. 

But as the answer in the present decision must be put out of 
the question, and as the demurrer admits all facts duly alleged in 
the bill, the plaintiff seems entitled to judgment on these ad- 
missions, though, to prevent injustice by oversight or mistake, 
we shall take care to render such an opinion that the respezid- 
ents can be enabled in the court below to avoid suffering, if 
they possess a real and sufficient defence to the bill. The 
grounds of our judgment are as follows. 

The demurrer, by admitting the truth of the allegations in 
the bill, admits these facts : — 

Ist. ‘That the complainant had a good defence to a large 
part of the original judgment recovered against him, as gar- 
nishee of the bank, and which he did not know at that time. 

2d. That he was entitled to pay to the original creditor, the 
bank, its own notes in discharge of any balance due to it, and 
which were under par, and that, through fraud between the 
bank and the respondents, the demand against him was as- 
signed to them, and he sued as garnishee of the bank, in order 
to exclude the payment in its notes. 

The former judgment having been in the District Court of 
the United States, these grounds for an injunction against the 
further enforcement of it till the mistake as to the defence is 
corrected, and the balance allowed to be satisfied in notes of 
the bank then held, or an equivalent to their value at the time 
of the judgment, seem equitable on these allegations, thus 
admitted. 

The respondents can, er @quo et bono, claim to stand in no 
better condition than the bank. If there was a further good 
defence against the bank, there was against them. And if in 
any material respect they and the bank fraudulently combined, 
by or in that suit, to deprive the debtor of any legal advantage, 
the least which'can be done in equity is to restore him to it. 

What is the answer to this view? Not that the demurrer 
does not in law admit the goodness of a further defence, and 
one not known at the judgment, and likewise the existence 
of fraud by those parties, but that the statement of the de- 
fence is not entitled to full credit, is contradictory, and de- 
velops culpable neglect to enforce the defence, and that the 
fraud is not set out with sufficient detail. 

But so far as regards the credibility to be given to the state- 
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ment of the further defence in the bill, that statement cannot 
be impugned on a demurrer. ‘The truth of it can be doubted 
only where a denial of it is made in an answer, or proof is 
offered against it, neither of which is now before us. The 
next objection, founded on some supposed contradictions in the 
bill, as if not knowing the existence of the defence when he 
delivered the cotton on which it is founded, can be reconciled 
on various hypotheses, which need not here be detailed. For, 
however this may be, we think the allegations sufficiently 
distinct on a general demurrer. 

' The validity of the defence as alleged is resisted as the 
last objection, and rests on the ground, that he had an oppor- 
tunity to make it at law and omitted to improve it. This 
principle is conceded to be correct, if the defence was then 
known. But the bill avers he was ignorant of the existence 
of the defence when the judgment was recovered. 'This ex- 
cuse in some instances might not avail him at law. It has 
been settled, that in an action at law, if the party omits to 
make a defence which existed to a part or all of the cause 
of action, he can afterwards have no redress in a separate legal 
proceeding. Tilton v. Gordon, 1 N. Hamp. 83; 7 D. & E. 
269; 1 Ld. Raym. 742; 9 Johns. 232; 2N. Hamp. 101; 12 
Mass. 263. In such case, he can sometimes obtain relief by 
a petition for a new trial, but seldom in any other manner. 

In certain instances, if the defence arose out of something 
subsequent to the original cause of action, such as a part pay- 
ment of money, or a delivery of property to be applied in part 
payment, and the creditor neglected to make the application, 
it has been held that this may be treated even at law as a dis- 
tinct transaction, the creditor having thus rescinded or failed to 
fulfil his promise to apply the money, and a separate action be 
then maintained to recover it back. Snow v. Prescott, 12 N. 
Hamp. 535; 7 N. Hamp. 535. 

However this should be at law, there is strong equity 
and substantial justice in it, and much more in cases where, 
as is usual, the debtor is defaulted, having no defence to the 
original cause of action, and supposes that the creditor, in 
making up judgment, will deduct all payments and all prom- 
ised allowance, and does not discover the neglect to do it till 
after execution has issued. 

The present application being in equity and not at law, 
a party in the former is clearly entitled to an injunction, if 
there was accident, or mistake, or fraud, in obtaining the judg- 
ment. 

So ignorance of a defence goes far, sometimes, to repel negli- 
gence, though standing alone it may not be a sufficient ground 








120 SUPREME COURT. 





Davis v. Tileston et al. 





for such relief. See 1 Bibb, 173; Cook, 175; 4 Hayw. 7; 
4 Mumford, 130; 6 Hammond, 82; Brown v. Swann, 10 Pe- 
ters, 498, 502; 2 Swanston, 227; Thompson v. Berry, 3 
Johns. Ch. 395. 

On this point, however, we give no decisive opinion, be- 
cause all of us are not satisfied that a clear remedy can be 
given at law on these facts by a separate action, and as we 
have jurisdiction of this cause on the other ground of fraud, 
we advert to this merely as being one of the plausible reasons 
in favor of an injunction, till the whole matters between the 
parties can be further investigated. (See reasons for this course 
in United States v. Myers, 2 Brock. 516; 1 Wheat. 179; 2 
Caines’s Cas. in Err. 1; 10 Johns. 587; 1 Paige, Ch. 90.) 

The existence of fraud in obtaining the original judgment, 
which is the other ground assigned for relief, is next to be con- 
sidered. It is not only alleged generally, but in the details, so 
far as already specified, in this opinion. A general allegation of 
it in the bill would have been sufficient, if so certain as to ren- 
der the subject-matter of it clear. (Nesmith et al. v. Calvert, 1 
Woodb. & Minot, 44; Smith v. Burnham, 2 Sumner, 612; and 
Jenkins v. Eldridge, 3 Story, R. 181.) The demurrer admits 
the fraud thus set out, and the law is undoubted, that our juris- 
diction in equity extends over frauds generally, and in a special 
manner one like this, to which it is doubtful whether any rem- 
edy existed by law when defending the original action. 2 
Caines’s Cas. in Err. 1; 10 Johns. 587 - 1 Paige Ch. 90; 2 
Stuart, 420. 

The character of this fraud, as admitted by the demurrer to 
exist, is one of great injustice to the community, it being equi- 
table, no less than legal, in Mississippi, by an express statute, 
for debtors of a bank to make payment to it in its own bills. 
(Laws of Miss., A. D. 1842, p. 140.) 

It seems generally allowable, even on common law princi- 
ples, as a set-off. See the express declaration to that effect by 
this court in The United States v. Robertson, 5 Peters, 659 ; 
see also Planters’ Bank v. Sharp et al., at this term. 

Looking probably to a transaction much like the present, 
the court, in 5 Peters, say, — “ So far as these notes were in 
possession of the debtor at the time he was summoned as a gar- 
nishee, they form a counter claim, which diminishes the debt 
to the bank to the extent of that counter claim.” But how 
the balance is to be paid in respect to notes, the court forbore 
to give any opinion (p. 684). 

Any assignment or other proceeding got up with the fraudu- 
lent intent of preventing the exercise of | that right, as is here al- 
leged and admitted, cannot receive the countenance of this court. 
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But we do not decide on the extent at law to which such a de- 
fence can be made in Mississippi, or in respect to the manner of 
paying the balance ; as all our conclusions here rest entirely on 
the averments and the admission of their correctness by the de- 
murrer. 

In coming to our conclusions, we by no means would be un- 
derstood, as before intimated, to approve all the language or 
forms of allegation adopted in this bill. But we are forced to 
think that enough is stated in it, in substance, to give us juris- 
diction, and to entitle the complainant to relief, when the state- 
ment is not denied by the respondents. 

The judgment below in favor of the demurrer is, therefore, 
reversed. But in order that justice may be done between these 
parties on the answer and any evidence either of them may 
wish to file, final judgment is not rendered here for the plain- 
tiff, but the case is remanded, in order that leave may be given 
to the respondents to withdraw their demurrer, and the cause 
be heard on the bill and answer, if no evidence is desired to be 
put in; or on these and such evidence as the parties may wish 
to offer. 





Order. 


This cause came on to be heard on the transcript of the 
record from the District Court of the United States for the 
Northern District of Mississippi, and was argued by counsel. 
On consideration whereof, it is now here ordered and decreed 
by this court, that the decree of the said District Court sustain- 
ing the demurrer to the bill of complaint be and the same is 
hereby reversed with costs, and that this cause be and the 
same is hereby remanded to the said District Court, in order 
that leave may be given to the respondents to withdraw their 
demurrer, and that the cause may be heard on the bill and an- 
swer, if the parties do not desire to put in any evidence, or on 
the bill and answer and such evidence as the parties may wish 
to offer. 


VOL. VI. 11 
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Henry Marnuewson, Responpent AND APPELLANT, v. Jonn H. 
CLARKE, ApMINIsTRATOR OF WiLLARD W. Wetmore, APPELLEE. 


Although a new member cannot be admitted into a partnership without the con- 
sent of all parties, yet a person who has obtained a share in the concern can, 
after the partnership has expired, maintain a suit in chancery for his share of the 
profits. 

The language of the complainant in his bill, “ that he became interested in a ship 
and cargo at and from Gibraltar,” is decisive of the question of time when his 
interest commenced, and shows that he had no interest until she arrived at Gib- 
raltar. 

Where a master and supercargo was to receive a certain sum per month as wages, 
and a commission of five per cent., and also one tenth of all the profits, and it 
Was agreed that these were to be in full of all services and privileges, the master 
and supereargo had no right to traflic upon his own account, for his own benetit. 

If the master and supercargo, after the loss of his first vessel, charters another and 
uses the capital of his partners in prosecuting his trade, informing his owners 
thereof and expressing his willingness to continue the business upon the same 
terms as before, to which they did not object, such continuance of the business 
_ be governed by the same rules which regulated the transactions in the first 
ship. 


Tuts was an appeal from the Cireuit Court of the United 
States for the District of Rhode [sland. 

The record was very voluminous, being a printed volume of 
more than five hundred pages, which contained numerous let- 
ters and accounts relating to trading voyages to different and 
distaut parts of the world, from October, 1820, to November, 
1826. ‘There were three reports from masters in chancery in 
the court below, and a supplemental report made to this court 
by agreement of counsel and sanction of the court. The ar- 
guments of counsel referred to a great number of these trans- 
actions, of which it is impossible to give any other than a gen- 
eral outline. 

In the year 1820, there were in Providence, Rhode Island, 
two mercantile houses, one known by the name and firm of 
Edward Carrington & Co., and the other by that of Cyrus But- 
ler. The house of Edward Carrington & Co. was composed 
of Kdward Carrington and Samuel Wetmore. 

In October, 1820, these two houses made the following 
agreement with Henry Mathewson, the present appellant. 


“ This agreement witnesseth: That whereas Messrs. Lynch, 
Hill, & Co., of the republic of Chili, have contracted and 
agreed with his Excellency, General San Martin, commander- 
in-chief of said republic, to furnish to him, or said government, 
a quantity of military stores, which contract has been assigned 
to Cyrus Butler and Edward Carrington & Co., who have un- 
dertaken to furnish the same. Wherefore the said Cyrus But- 
ler and Edward Carrington & Co. on the one part, and Captain 
Henry Mathewson on the other part, all of Providence, in the 
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State of Rhode Island, on the 12th day of October, A. D. 1820, 
make and enter into the following agreement and stipulations, 
Viz. : — 

‘¢ Ist. The said Henry Mathewson agrees to take the com- 
mand of the ship or vessel the said Butler and Carrington & 
Co. shall provide for said expedition, and at all times to act as 
captain and supercargo thereof. 

‘2d. The said Mathewson is to proceed to Europe, attend to 
the purchase of said military stores, proceed therewith in said 
ship to Chili and Peru, deliver the same, receive the payment 
therefor, and do all and every thing that may be necessary and 
advisable for the faithful accomplishment of said contract, both 
as regards the delivery of the military stores and the receiving 
the payment therefor, whether the said payments shall be in cash 
or in produce of the republics ; and with the said payments, 
proceed to such ports in China, Europe, or the United States 
as may be considered most advantageous, and according to the 
instructions and recommendations of said Butler and Carrington 
& Co. Providing, further, that should any circumstance have 
occurred, or should occur, to prevent the contract being com- 
plied with on the part of the Chilian or Peruvian government, 
or by General San Martin or his successor, then the said Math- 
ewsonl is to use his best abilities and exertions to dispose of 
said military stores in the most advantageous manner, and to 
[the] best profit; and the proceeds of such sale embark on 
board said ship, and proceed therewith to such ports in China, 
Europe, or the United States as may be considered most ad- 
rantageous, and according to the recommendations and instrue- 
tions of said Carrington & Co. and C. Butler. 

“3d. The said Butler and Carrington & Co., on their part, 
promise to allow and pay the said Mathewson fifty dollars per 
month, as wages as navigator and master of the ship, and also 
the sum of seven hundred dollars as commission for attending 
and procuring the purchase of said military stores in Europe, 
for delivering and making the sale of the same in Chili or Pe- 
ru, receiving the payment either in cash or produce of the 
republics, and delivering the same in China, Europe, or the 
United States, — he conforming always to the instructions and 
recommendations of said Butler and Carrington & Co. The 
said Mathewson is to have allowed him all travelling expenses 
and charges that attach to business. 

‘It is further mutually agreed between the aforesaid parties, 
that after delivering or depositing the proceeds of the aforesaid 
military stores, and completing and finishing the aforesaid 
agreement, according to the tenor thereof, a new voyage and 
adventure is to be begun in the following manner : — 
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“ Ist. he said Henry Mathewson is then to be admitted an 
owner in said ship of one tenth part, at the rate of her first 
cost in the United States, including repairs on hull, sails, and 
rigging, that may be put on her after her purchase, either in [the | 
United States, Europe, or elsewhere ; and also owner of one 
tenth part of her cargo, on such new voyage and adventure. 

“2d. Said Butler and Carrington & Co. agree to sell said 
Mathewson, and he agrees to purchase, one tenth of the ship, 
on the terms heretofore described in article first. 

“ 3d. Said Cyrus Butler and KE. Carrington & Co. agree to 
furnish the sum of fifty thousand dollars ‘(as a cargo for said 
ship) at the port where the said ship shall deliver and deposit 
the proceeds of said military stores. 

“Ath. The said Mathewson is to allow said Butler and E. 
Carrington & Co. interest, at the rate of six per cent. per an- 
num, for his one tenth of ship and cargo, from the time the 
proceeds of the military stores (heretofore mentioned) are de- 
livered or deposited in manner as heretofore stipulated. 

“ 5th. The said Mathewson is, in this new voyage, to have 
liberty to proceed to such ports, countries, and places, backward 
and forward, for trade, freight, or other employment of the ship 
and cargo, as he may think most for the interest and advantage 
of the concern in said ship and cargo. 

“6th. In this new voyage, as before described, it is mutually 
agreed, the said Mathewson shall have fifty dellars per month, 
as wages as commander and navigator of said ship, to com- 
mence with the new voyage, and as supercargo a commission 
of five per cent. on the net amount [of] all property safely re- 
turned to the United States, Canton, or Europe, proceeding 
from the original stock of fifty thousand dollars, together with 
one tenth of all the profits and earnings made in the voyage or 
voyages, freights or otherwise. 

“7th. It is agreed that the wages and commissions specified 
and agreed for in the sixth article are to be in full of all ser- 
vices and privileges to Captain Mathewson, as master and su- 
percargo during the voyage or voyages heretofore specified or 
otherwise. 

“ It is understood, the said Mathewson is to have no privilege 
in the first voyage heretofore specified, and that the wages and 
commissions of seven hundred dollars allowed on that voyage 
are to be paid in the United States at the end of voyage. 

(Signed, ) Cyrus Butter, 
Epwarp Carrineton & Co., 
Henry Maruewson.” 





In pursuance of this agreement, Mathewson repaired to 
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Europe, and in December, 1820, at the Texel, received the 
ship Mercury and her cargo from the other parties. He also 
received two sets of instructions, one genuine, and the other 
fictitious, to be used in case of capture. The true instructions 
commenced in this way : — 


‘“* Providence, November 13, 1820. 
* Capt. Henry Maruewson: 

‘“* Sir, — We herewith hand you the letter of Messrs. Lynch, 
Hill, & Co., of Valparaiso, to Edward Carrington & Co., under 
date of June 15, 1820, accompanied with a contract made by 
their Mr. Lynch with General San Martin, commander-in-chief 
of the Chilian and Peruvian armies, and in behalf of said 
government. You will observe, on perusal of the letter and 
contract, that the muskets, carbines, and sabres, expressed in 
the first article in the contract, are to be furnished by Lynch, 
Hill, & Co. themselves, and that the same articles mentioned 
in the second article are the ones intended to be supplied by 
ourselves, and are the same as we directed to be purchased by 
yourself in Europe, viz. :— 

20,000 muskets, of good proof. 
7,000 carbines. 
7,000 cavalry sabres. 

“ The prices, you will observe, are stipulated at eight and a 
oct dollars for the muskets, six dollars for the carbines and 

avalry sabres, to be imported into Peru free of duties, and the 
ot or payment for the same, is also allowed to be ex- 
ported free of duties. The delivery of the said arms to be at 
any one port in Peru in possession of the patriots under Gen- 
eral San Martin, or where, on your arrival at any one of said 
ports, General San Martin may determine, on the coast of Peru. 
You will observe the contract provides that any articles, the 
produce of Peru, may be received in payment (at the current 
market price) for the arms; always by the agreement and con- 
sent of both contracting parties, and that the same may be ex- 
ported free of duties. You will also observe, that the duties 
on the import of any other articles of merchandise by said 
Lynch, into the port of Peru, are to be admitted towards the 
payment of the said arms. You will also observe it is under- 
stood, that, if the payment is made in specie for said arms, it is 
permitted to be exported free of duties.” 


The instructions then proceeded to tell him how to arrange 
his cargo, what to do when he got to Valparaiso, and continued 
thus : — 


“Tn the execution of thjs business it will require your best 
11* 
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attention and circumspection to weigh well all points and cir- 
cumstances, and, in conjunction with Lynch, Hill, & Co., pur- | 
sue that course best calculated to have the contract complied 
with, taking care at the same time, as much as possible, to 
have the payment therefor placed under favorable circum- 
stances; or if circumstances should have occurred to defeat the 
expedition, and with it destroy the hope of having the con- 
tract complied with, you are then to adopt the next best plan 
to make the sales of our property to the best advantage. If 
the contract is complied with by General San Martin, we 
should recommend your fully loading the ship with copper, 
(taking the same as payment towards the arms, particularly as 
it is to be allowed export free of duties); and taking copper 
may facilitate and help the government, and be the means 
of getting payment before the expiration of the eighty days 
limited in the contract, and taking the balance in specie, and 
proceed immediately to Canton; or if the contract is not com- 
plied with, and you should make the sale in Chili, or other 
place where copper can be procured at not exceeding fifteen or 
sixteen dollars the quintal on board, we should then also recom- 
mend your loading with copper, particularly if it should aid 
you in making sales of the arms ; and then taking the balance in 
specie, and proceed direct for China. After having disposed of 
the arms, and obtained the payment for the same, it will be of 
much importance that you reach China as direct, and with as 
little delay, as possible. In order that a second deposit may 
be had for the property, and that a new voyage may be begun 
anew, without any regard to the present one, after reaching 
Canton you will deliver all our property to Messrs. S. Russell 
& Co., except the fifty thousand dollars, which you are to re- 
tain as a capital for the ship in any future operations you may 
think it advisable to undertake, either by trading or freighting, 
according as you think most profitable for all concerned ; per- 
haps a cargo from China for Chili or Peru may be a good in- 
vestment. However, after you get to Canton, and take the 
fifty thousand dollars as a capital, you must be your own mas- 
ter, and do that which is best.” 


The instructions then proceeded to provide for many contin- 
gencies, and concluded with a general reference to conversa- 
tions between the parties before Mathewson left the United 
States. 

The fictitious instructions provided entirely for a trading 
voyage to Columbia River, thence to Canton, &c. 

In April, 1821, having purchased a cargo of arms, Mathew- 
son sailed from Bremen, in the ship Mercury, for Valparaiso, 
and arrived there in August of the same year. 
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From Valparaiso he went to Lima, where he arrived in Sep- 
tember. 

On the Ist of June, 1821, a transaction occurred at Provi- 
dence which was the basis of this litigation. Willard W. Wet- 
more (and his administrator, the present defendant in error) 
claimed to have been admitted on that day as a partner in the 
firm of Edward Carrington & Co., and the following entry 
upon their books was produced upon the call of the defendant 
Mathewson. 


‘** Providence, June Ist, 1821. 


Day-book. 
Edward Carrington & Co.— New concern. 
Edward Carrington 3, 
Samuel Wetmore 3, 
W. W. Wetmore = 3.” 


And commencing on the first page, under date of Ist June, 
1821, and continuing through several pages, Edward Car- 
rington & Co., old concern, are credited with the sum of 
$ 118,987.32, for their interest in various adventures and ship- 
ments then outstanding. 

The corresponding leger is headed, ‘“* New concern, leger A,” 
and commences with the same date. 

Let us return to the voyages of Mathewson. 

At Lima he sold his cargo of arms, and was detained there 
nearly ten months waiting for payment from the Peruvian 
government. 

In June, 1822, having chartered the Mercury, at Lima, to a 
person by the name of Rodolpho, he sailed with the proceeds 
of the arms for Gibraltar, by way of Rio de Janeiro, and 
arrived at Gibraltar in November, 1822. 

In December, 1822, he sailed from Gibraltar, on a trading 
and freighting voyage, with freight and merchandise for the 
joint account of the owners. 

Arrived at Rio, February, 1823. 

Sailed from Rio, February, 1823. 

Arrived at Valparaiso, April, 1823. 

Arrived at Callao, July 1, 1823. 

Left Callao, September, 1823. 

Arrived at Arica, October, 1823. 

Left Arica for Callao, October 25, 1823. 

Arrived at Callao, December, 1823. 

Sailed from Callao for Canton, January 1, 1824. 

Arrived at Canton, April 10, 1824. 

Left Canton for South America, July 11, 1824. 
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Arrived at Monterey, October 25, 1824. 

Left Monterey for Mazatlan, January 1, 1825. 

Arrived at Mazatlan, January 21, 1825. 

Left Mazatlan for Lima, Mareh 20, 1825. Arrived at Guay- 
aquil, June 3, 1825, where the ship, bei ‘ing injured in a gale and 
decayed by age, was condemned and sold. 

On the 12th of September, 1825, Mathewson embarked at 
Guayaquil with goods and money for Lima, in the steamboat 
Tilica, which was blown up and destroyed on the passage. 

In November, 1825, being at Lima, Mathewson chartered 
three fourths of the ship Superior. He claimed to do this upon 
his sole responsibility and risk, and therefore to be entitled to 
all the profits, allowing to Butler, Carrington & Co. only the 
interest upon such portion of the partnership funds as were in- 
vested in the adventure. 

In November, 1825, he sailed from Lima to Canton, where 
he arrived in March, 1826. Leaving there in June, he returned 
to Valparaiso, where he arrived in October, and consigned all 
his property, individual as well as joint, to Alsop, Wetmore, & 
Co., who sold it at a large profit. 

In June, 1827, he arrived in Providence, having been absent 
nearly seven years. 

During all these voyages, Mathewson claimed to have re- 
ceived sums of money for himself upon various accounts ; such 
as presents and gratuities from the persons with whom he 
dealt; from Spaniards for assisting in concealing their money ; 
a deposit from a man named Martinez, to be invested in mili- 
tary clothing for him at Gibraltar, but who could never after- 
wards be found or heard of; from passengers for taking care of 
their money; presents from several persons for transporting 
specie from the shore without full duties; and profits upon all 
these sums, invested upon his own account in articles of trade 
sold and reinvested from time to time, paying freight for the 
same. 

In 1830, Willard W. Wetmore, of New Haven, in Connecti- 
cut, filed a bill on the equity side of the Circuit Court of the 
United States for the District of Rhode Island against Mathew- 
son, claiming to have been admitted by Edward Carrington & 
Co. as a member of their firm in June, 1821, and calling upon 
Mathewson to render an account of his agency as master and 
supercargo of the ship Mercury, on a voyage by him prosecuted 
before he became part owner of said ship; and of his agency 
as master, supercargo, and part owner of said ship and her cargo 
after he became a part owner; and also of his employment of 
the funds of the owners of the Mercury, after her condemna- 
tion and sale, in the ship Superior, three fourths of which he 
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chartere dat Lima in November, 182! ~The bill also called for 
a discovery of all his transactions edie the adventures. 

This bill was afterwards amended by the insertion of the 
following clause after the claim to have been admitted as a 
partner in June, 1821, viz. : — “ (amendment —and then and 
there became the assignee and purchaser of one fourth of nine 
twentieth parts of said ship Mercury and her cargo and of one 
fourth of nine twentieth parts of all the rights of all the rights 
of said Edward Carrington & Co. in and to said contract with 
the said Mathewson, and, as such, entitled to a discovery and 
relief against the said Mathewson).” 

In September, 1830, Mathewson filed his answer, to which 
exceptions were taken, and in February, 1831, filed a further 
answer. In these answers he denied that the complainant ever 
was a partner in the house of Edward Carrington & Co., or that 
he ever had any interest in the ship Mercury and cargo, or in 
the concerns of said adventure. ‘The answers then went into 
a minute detail of all the transactions which had occurred dur- 
ing all these voyages, and had annexed to them a hundred and 
seven accounts with different persons, explaining the shipments, 
sales, freights, purchases, remittances, &c., &c. 

At November term, 1831, the cause was referred to Samuel 
Eddy, as master in chancery, “to take and state an account 
between the complainant and the defendant, Henry Mathew- 
son, touching and concerning the concerns wen business of the 
partnership subsisting between the parties in said cause, and all 
the other matters and things charged in said bill of complaint.” 

At June term, 1832, Samuel Eddy, Richard K. Randolph, 
and John H. Ormsbee were appointed masters under the above 
interlocutory decree. 

In 1834, whilst the cause was pending before the masters, 
Wetmore, the complainant, died, and letters of administration 
upon his estate were granted to’ John H. Clarke, a citizen of 
Rhode Island, the laws of that State not permitting a person 
residing out of the State to become the administrator of a cit- 
izen thereof. Clarke, the appellee in the case now before the 
court, filed a bill of revivor. Mathewson appeared, and moved 
to dismiss the suit on the ground of want of jurisdiction, inas- 
much as the administrator and respondent were citizens of the 
same State. The Circuit Court dismissed the bill; but the 
cause being brought up to the Supreme Court, this judgment 
was reversed, and the cause remanded for further proceedings. 
The ’ port of this case will be found in 12 Peters, 164. 

In January, 1839, Charles F. Tillinghast was appointed a 
third master, in the place of Samuel Eddy, to act in conjunc- 
tion with the other two. 
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In November, 1840, the masters made a very elaborate report 
to the court, accompanied by numerous depositions, in which 
report they found a balance due from Mathewson to the ad- 
ministrator of $8,098.52. ‘To this report Mathewson filed 
twenty-six exceptions. 

At June term, 1841, the master’s report was referred back to 
the same masters, to reexamine and review and reconsider the 
same, with liberty to either party to introduce further evi- 
dence ; the plaintiff to have leave to amend his bill, and the 
defendant to file his answer to the amendment within twenty 
days. Whether or not it was at this stage of the proceedings 
that the plaintiff amended his bill by inserting the part includ- 
ed within brackets, as set forth in the preceding part of this 
statement, the record does not show. But oh the 9th of Sep- 
tember, 1841, Mathewson filed a further answer, denying that 
Wetmore was or ever had been a copartner in the firm of Ed- 
ward Carrington & Co.; denying that he, Wetmore, had ever 
asked an account from the defendant previously to filing the 
bill, and denying that Wetmore had ever been admitted by the 
defendant as a copartner in said ships and adventures in any 
manner whatever. 

At November term, 1841, the masters made their second re- 
port, finding a balance due by Mathewson to Clarke, as admin- 
istrator, of $8,568.52. This report was accompanied by a great 
mass of additional evidence. 'To this report Mathewson filed 
twenty-four exceptions. 

At the same term, viz. November, 1841, the court crdered 
this report of the masters, so far as respected the matters in the 
sixteenth exception, to be referred back to them for furter in- 
quiry. 

In conformity with this order, the masters filed a third re- 
port correcting the preceding one by making an additional 
allowance, and reporting the entire balance due by Mathewson 
to be $ 8,685.662. 

At June term, 1842, Mathewson filed six exceptions to this 
third report. 

At November term, 1842, the following decree was made by 
the Circuit Court, viz. :— 

“This cause came on to be heard upon the report of the 
masters made in this cause at the November term, A. D. 1840, 
of this court, and upon the exceptions filed thereto ; and upon 
the report of the masters made in this cause at the November 
term, A. D. 1841, of this court, and the exceptions filed there- 
to: and upon the masters’ report in this cause, filed in the 
clerk’s office of this court on the 11th day of April, A. D. 1842, 
and the exceptions filed thereto, and counsel being heard 
thereon : 
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“In consideration whereof, it is ordered, adjudged, and de- 
creed, that the exceptions to the first-mentioned report be dis- 
allowed, and that the said report do stand and be confirmed, 
except so far as the same is altered by the report aforesaid 
made to the November term, A. D. 1841, of this court, and the 
report aforesaid filed in the clerk’s office of this court on the 
11th day of April, A. D. 1842. 

“Tt is further ordered, adjudged, and decreed, that the ex- 
ceptions to said report, made at the November term, A. D. 1841, 
of this court, be disallowed, and that said report do stand and 
be confirmed, except so far as the same is altered by the said 
report, filed in the clerk’s office of this court on the 11th day 
of April, A. D. 1842. 

“It is further ordered, adjudged, and decreed, that the ex- 
ceptions to the said report, filed in the clerk’s office of this 
court on the 11th day of April, A. D. 1842, be disallowed, and 
that said last-mentioned report do stand and be confirmed. 

“Tt is further ordered, adjudged, and decreed, that the said 
John H. Clarke, administrator'on the estate of the said Willard 
W. Wetmore, in his said capacity of administrator, have and 
recover of the said Henry Mathewson the sum of eight thou- 
sand six hundred and eighty-five dollars and sixty-six cents, said 
sum being the amount found due by said last-mentioned re- 
port, together with costs, and that execution issue therefor. 

“ Let this decree be filed in the clerk’s office in this cause. 

“JOSEPH STORY, 
Ass. Jus. of the Sup. Ct. of U. States. 
“JOHN PITMAN, 
District Judge U. S. R. I. District.” 


From this decree an appeal brought the case up to the Su- 
preme Court. 

Whilst the cause was pending in the Supreme Court, an or- 
der was passed, at December term, 1845, directing the masters 
to review their report. ‘They accordingly made a ‘supplemental 
and fourth report, addressed directly to the Supreme Court, 
which they admit an error in their preceding accounts, itis 
not giving Mathewson a sufficient credit for his commissions 
and his interest in the copartnership. Correcting this error, 
they find the amount due by Mathewson to Clarke, including 
interest up to January 1, 1846, to be $6,241.44. This report 
was made a part’of the record, by agreement of counsel. 

In the argument of the case in this court, the exceptions 
taken to the first report of the masters were not insisted upon 
any further than they were included in the exceptions to the 
second ; and the exceptions to the third were entirely waived. 
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None being taken to the fourth, which was made to this court, 
the argument was confined exclusively to the exceptions to the 
second report, which have been already stated to have been 
twenty-four in number. 





The cause was argued by Mr. Albert C. Greene and Mr. 
Webster, on the part of Mathewson, the appellant, and Mr. R. 
W. Greene and Mr. Whipple, for the appellee. 


Mr. Albert C. Greene gave a history of the case, and of all 
the voyages which had taken place. He then classified the 
exceptions so as to include all which related to or depended 
upon the same general principle of law. And, first, with re- 
spect to the right of the complainant to sue. This being a 
limited copartnership, consisting of the sum of $50,000 and 
the ship, he maintained the three following propositions. 

1. That being a limited copartnership, no third person can 
be admitted without the consent of all the copartners. 

2. That no assignment of an interest in a copartnership 
fund to a third person can give to such third person any right 
against the rest of the partners, where the right to assign is 
not provided for in the agreement. 

3. That Wetmore, not being an original party, cannot be a 
party to any suit at law or equity founded on the original 
agreement. 

Ist. The relations which exist between partners are either 
provided for specially by agreement, or result, by operation of 
law, from a union of funds. They may contract for what 
they choose, — for example, that one of them shall not enter 
into a particular branch of business; or they may stipulate for 
the right to assign, in which case an assignee is in the enjoyment 
of full rights, flowing from the original agreement. But if the 
contract is silent upon this point, the law does not permit a 
third person to be introduced without the assent of the other 
parties. If we were at law, it is clear that no action would be 
maintainable, and the same rule must prevail in equity. The 
relations between partners are of a confidential character, and 
therefore it is reasonable that no stranger should be brought in. 
These relations are also mutual. In case of loss, each partner 
has a right to look to his associates, and ought not to be com- 
pelled to rely upon a person whom he may be unwilling to 
trust. The only evidence of the copartnership of the com- 
plainant, Wetmore, is the entry upon the bodks of Carrington 
& Co. ‘There was no assignment, no letter informing Mathew- 
son, who was then absent on one of the voyages, nor did he 
know any thing of it until the service of the subpeena in this 
case. See Collyer on Partnership, 4, 101; 14 Johns. 318; 
6 Madd. 5. 
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2d. No assignment can be made where it is not provided for 
in the articles. 

There is no evidence here of any assignment to Wetmore 
which does not show him to have been also admitted as a 
partner, if it is valid for any purpose. Suppose there was such 
evidence, what could partners assign except choses in action, 
which the assignee would be unable to enforce? But the 
claim here is, that the new partner has the same rights as the 
old, and has the same right to forbid certain things to be done. 
If the relation of partner cannot be assigned together with 
choses in action, then the suit must fail, because the ground of 
the complainant’s claim is that Mathewson had no right, under 
his agreement, to do certain things which he has done. But 
this relation cannot be assigned. Mathewson never agreed 
that any one else should be his master. He had no claim for 
any thing against Wetmore, and therefore Wetmore can have 
none against him. 

If these two propositions can stand, the third follows of 
course. 

The next general proposition arises from the second and 
third exceptions, and is this: that Mathewson has a right to 
the profits upon purchases which he made whilst detained at 
Lima. If his partners had ratified his acts, the profits would 
have inured to the common benefit, and Mathewson was will- 
ing that this should be done. But we say that his partners 
should have decided when he asked them; whereas they al- 
ways avoided saying whether they would sanction his acts or 
not. The reasoning of the masters is not good. ‘They say, 
that, as Mathewson’s inducements to the purehase were to 
hasten the settlement of his own cargo, the profits ought to 
belong to his owners. But they should have adopted or reject- 
ed his acts when he informed them what he had done and 
solicited their sanction. 

A general proposition arises under the sixth exception. Mar- 
tinez had placed money in the hands of Mathewson to be em- 
ployed for him at Gibraltar. ‘The purchases were made, but 
Martinez could never more be heard of. ‘To this money we 
say the other partners have no right whatever. (J7r. Greene 
here examined all the evidence on this subject. ) 

The next general proposition is, Whether and how far Math- 
ewson had a right to trade upon his own private account at 
the same time that he was trading upon the partnership funds. 
The masters say that he must not carry his own property in 
the same ship, although they admit that he has a right to traffie 
for himself, and send his commodities in another ship to the 
same market. We apprehend that the true rule is this: that 
VOL. VI. 12 
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a partner must not m we himself in ‘such a situation 1 that his 
own private interests will necessarily conflict with those of lus 
partners. Collyer on Part. 100; 6 Madd. 369; 4 Beavan, 534; 
1 Sim. & Stu. 124; found also in 1 Cond. Eng. Ch. Cases, 124. 

The ninth and eleventh exceptions raise a general question, 
what were the rights and duties of Mathewson after the less 
of the Mercury. We contend that his contract was to take 
command of that ship, in which he became a part owner. 
After its loss, he had a right to engage in any thing new, and 
chartering the Superior was a fresh adventure altogether. If 
his partners chose to ratify his acts, he was willing to include 
them; but the evidence in the case shows that they disowned 
them. The profits must therefore belong to Mathewson alone. 


Mr. R. W. Greene, for defendant in error, took up the ex- 
ceptions in numerical order, and examined each one in com- 
parison with the evidence. The general scope of his argument 
was to show that the voyage was a very hazardous one on the 
part of the shippers, who had planned the whole series until 
the termination ; that Mathewson had no right to receive pres- 
ents from his consignees; that it is always suspicious when 
vendors make presents; that Mathewson was especially de- 
barred from all privileges by the agreement; that he had full 
power to obtain payment for the arms in any mode, and if the 
purchase of the Naney was necessary to accomplish this, it 
was within his instructions; that he himself thought so, be- 
cause, When about to do it, he wrote to his partners hoping not 
to be censured ; that his receipts for his own cargo were in 
fact in this new “purehi ise; that it was a direct breach of duty 
to receive the money of Spaniards, in the disturbed condition 
of the country, and might have led to the forfeiture of the 
property under his control; that he risked the whole cargo 
for his own private advantage; that he concealed all these 
matters until the exceptions to his first answer compelled him 
to disclose them in the second; that he had no right to earry 
goods on his private account to the same market with those of 
his partners; that their interests must necessarily clash ; that 
he could not fairly have realized the sum of $57,000, which 
the evidence shows that he did; that he only charged himself 
with half freight; that the accounts show that he settled with 
his consignees as if the whole goods belonged to him, and 
therefore could easily claim, as his own, whatever part he 
chose; that his average when the steamboat was destroyed 
was wrong; that the evidence showed that no such man as 
Martinez had ever existed; that with respect to the profits by 
the voyage in the Superior, the original voyage, as planned, 
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was not ended; that Mathewson had no right to trade and 
speculate upon the money of his partners, but if the voyage 
was over, he ought to have sent it home; that in fact the part- 
nership was not concluded, but the ship Mercury was only one 
instrument to carry it on; that Mathewson’s letters show this ; 
that in the voyage of the Superior he made 100 per cent. for 
himself, and only 40 per cent. for his partners. 

With respect to the right to sue, Mr. Greene drew a dis- 
tinction between the two voyages. As to the first voyage, the 
assignee had a right to sue in his own name. 2 Story, Eq. 
Jur., p. 391, § 1055. 

The owner had a right to assign, and the present assignment 
is sufficient. 2 Story, Eq. Jur., p. 381, 382, § 1047. 

As to the right to sue on the new voyage. 

It has been said, on the other side, that no new member can 
be introduced into a firm without the consent of all. But in 
this case one of the members of the partnership was itself a 
firm, viz. Carrington & Co., with which the contract was 
made. ‘The admission of Wetmore did not change the name 
of the firm. Besides, the contract gave to Mathewson the 
exclusive control ovér the business. There was therefore no 
necessity for consultation. ‘The partners at home had nothing 
to do but to receive the proceeds. ‘The reason of the rule does 
not apply. But if we claim as assignee, we have a right to 
an account. All property is transferable in equity, and the 
bill was amended so as to include the rights of an assignee. 


Mr. Whipple, on the same side. 


With respect to the right to sue, we do not say that the 
complainant was a partner in the voyage of the Mercury in 
any other mode than as he was a member of the firm of Car- 
rington & Co. It has been said, that a partner cannot intro- 
duce a stranger into the firm without the consent of the rest. 
We admit it. But the contract here was between Butler, Car- 
rington & Co., and Mathewson. ‘There was no contract be- 
tween Mathewson and Carrington himself, or Samuel Wetmore 
individually. It was with the firm. Carrington’s order alone 
would not have been binding, and in case of his death, the 
business would be wound up by his surviving partner. "The 
property involved was not liable for Carrington’s debts until 
all the partnership claims upon it were satisfied. If Carring- 
ton had drawn an order for money upon Mathewson, he ought 
not to have paid it, because he knew that all their share of the 
property belonged to Carrington & Co., and not to Carrington 
personally. A change in the component members of the firm 
could make no difference in the rights of Mathewson. ‘The 
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power to control ine was just the same after as -” vm it. In 
case of loss, the firm of Carrington & Co. would have to con- 
tribute, and a portion of this must fall upon the new member. 
He ought, therefore, to share in the profits. 'The only ques- 
tion is, Whether an assignee can sue a partner. But in equity, 
a bill for a ge cific performance would lie. All that would be 
necessary in such a case would be to bring in all the parties 
who had an interest in the subject. 

Mr. Whipple then took up and enlarged upon the following 
propositions. 

1. The answer of Mathewson was overthrown and discred- 
ited by counterbalancing testimony. 

2. There was no difference in f awerg: ay between Mathew- 
son’s right to trade in the Mereury and in the Superior. 

3. He had no right to trade upon his own account in either, 
because it was expressly prohibited by the contract, and be- 
cause it was at war with the duties which he had undertaken 
to perform. 

These propositions Mr. Whipple illustrated at great length. 


Mr. Webster, in reply and conclusion, gave a particular nar- 
rative of the course of the suit, and the transactions between 
the parties. The first proposition raised by the exceptions is, 
that the complainant has no right to maintain this suit. We 
say that he had no interest whatever except as a partner, and 
that he cannot become so without our consent. It is necessa- 
ry here to make a distinction between the first and second 
voyage. Mathewson was not a partner during the first voyage 
of the Mereury, and after that was over, became a partner to 
the amount of one tenth. It may be said, that, if Mathewson 
was not then a partner, our objection to the complamant’s right 
to sue for the first voyage does not apply. But the answer to 
this is twofold : — 

1. Because this bill counts on a special agreement, to which 
Wetmore, the complainant, was no party. His claim as as- 
signee does not aid him in this. 

2. Wetmore riever had a particle of interest in the first voy- 
age of the Mercury. ‘This terminated at Gibraltar, in Novem- 
ber, 1822, and in December following a new voyage was com- 
menced. But it does not appear from the record that the 
Mercury and her cargo constituted any part of the $ 118,957 
which was credited to the old concern when a change of the 
books took place, in 1821. On the contrary, the following ex- 
tract from the record shows that the Mercury was not brought 
into the new partnership until the 7th of February, 1824. 
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E.. Carrington §& Co., — old concern, Cr. 
1824, 7th Feb.| By ship Wm. Baker, as cash, July, 1821 ‘ - | $7,000 
; & Nancy, “ June, 1821 . ‘ | 3,500 
“ Trumbull, oe Jan’y, 1823 : : 3,500 
“ John Brown, “ July, 1522 | 3,612 50 
6 Fame, « May, 1823 1,500 
is Integrity, nas June, 122] | 7,500 
ies Mercury, at Gibr., Dec’r, 1822 | 5,000 
Ps Lion, 1e21 | 14,500 
| 6 General Hamilton, 1822 | 2,300 
| « — George, 1x21 | 10,000 
| é Panther, Le22 | 22,000 
| | $30,412 50 





By adventure ship Mercury, voyage from Gibr. to 
“ee me . . bed oo | aonre ~ 
Chili, $ 50,019.18, — for one half. ; ; | $ 25,309 59 


Yr 


Consequently Wetmore never had any interest in the first 
voyage. The transfer at the bottom of the account is for one 
half of the outfit, but does not include any profits at all. He 
has no right to call upon Mathewson for any explanation of his 
proceedings. 

With respect to the subsequent voyages, the right of the 
complainant to sue is sustained upon two grounds : — 

1. ‘That Carrington & Co. had admitted him as a new part- 
ner in their firm ; and, 

2. That the complainant was an assignee. 

Ist. The authorities already cited, 'Tidd, Collyer, Johnson, 
and Maddock, are clear, that no new partner can be admitted 
without the consent of all. 

2d. It is said that he was an assignee. But he says himself 
in the bill that he was a partner. The amendment to the bill. 
putting his claim upon the ground of being an assignee, does 
not vary the facts in the ease. He was just as much an as- 
signee without putting that in. But his claim to be assignee 
is only an evasion of a well-settled rule of law. Every new 
partner can claim to be assignee. In this case he would be a 
very strange one. He had as much right to control the others’ 
shares as they had to control his. He could draw bills of ex- 
change, settle accounts, &c. [had supposed that an assign- 
ment of a chose in action was recognized upon the principle 
that the assignor had nothing more to do with it. But not so 
here. Carrington & Co. had as much power over the property 
as they had before. There was no transfer of any distinct and 
specific interest. If Carrington & Co. had failed, what would 
have become of the thing assigned? It is said that the change 
was of no consequence to Mathewson. But the answer is, that 
the rule is general. We are not bound to show any reasons. 
If we were bound to do so, they might be given. Who knows 
whether or not Wetmore was an enemy of Mathewson? Some 
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unfriendly things were done afterwards; for example, they 
wrote to Alsop to take the business out of Mathewson’s hands. 
How can we know that Willard Wetmore did not do this? It 
is said, also, that he was not a new partner, because he was 
only admitted to be a partner in the house of Carrington & Co., 
which house eo nomine was a member of the copartnership, 
and that therefore the copartnership remained unaltered. But 
this makes a commercial firm a corporation. Hf a contract be 
made with a firm composed of three persons, and then a fourth 
be admitted, can all four sue on the contract ¢ Certainly not. 
The names of the partners must all be set forth in the declara- 
tion. They cannot sue in their commercial name. It is only 
a corporation that can do this. If the complainant had no in- 
terest in the first voyage, it disposes of the 2d, 3d, 6th, and 
12th exceptions. ; 

The 7th, 9th, and 11th relate to the right of Mathewson to 
trade upon his own private account. The objection to his do- 
ing so is maintained under the 7th article of the agreement, 
which says that he is to have no privileges. One privilege of 
a captain is to earry his goods without bemg charged with 
freight. ‘This article had nothing to do with the subject. 
Mathewson carried nothing out, and could only trade on his 
commissions. What he acquired in this way he could certain- 
ly bring home by paying freight. ‘There are some facts in the 
case which are important. 

1. He had only a limited capital to trade upon for his own- 
ers, not enough to fill the ship. 

2. It was always contemplated that she should earn freight 
by carrying other goods. 

3. The freight thus earned was for the benefit of her owners. 

A. The ship was never full. 

5. There is no allegation that Mathewson did not load the 
ship properly. 

How Mathewson made his money is entirely immaterial. 
There is no pretence that he took it from his owners. He has 
accounted for the whole § 50,000. There was no loss or dam- 
age of any kind by him. He squandered nothing. On the 
contrary, his owners made a very large sum of money through 
his care and skill. But the opposite counsel say that he could 
not carry his own goods in his own ship. Why not? If he 
paid freight to any one else, the owners would lose that much. 
They might then justly have complained. The sound rule of 
law is, that the master of a vessel must not place himself in a 
situation where his interest necessarily clashes with that of his 
owners. Such was not the case here. It is also said, that he 
should have attended to nothing else than the concerns of his 
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owners. But he was detained at Lima for ten months without 
a possibility of expediting the business of his ship. Was he 
to sit down and think for his owners all this time ? 

We regard Mathewson’s latter voyages as being out of the 
contract altogether. ‘The parties probably never contemplated 
using any other ship than the Mercury. When he chartered 
three fourths of the Superior, he told his owners of it. They 
acknowledged the receipt of his letters in which he said that it 
was upon partnership account, and yet they held their peace 
upon the subject of sanctioning it. This they had no right to 
do. ‘The rule is, that where an agent acts clearly beyond the 
scope of his authority, mere silence on the part of his princi- 
pal does not ratify the act. He must prove a positive assent. 
Suppose all this property had been lost. The owners did not 
ratify the proceeding until all danger was over, and the adven- 
ture had been found profitable. But it was then too late. If 
this chartering was beyond the contract, and the owners claim 
the profits because Mathewson said he did it for the partner- 
ship, they must take the whole of his admissions together. 


Mr. Justice McLEAN delivered the opinion of the court. 

This is an appeal from the Circuit Court of Rhode Island. 

Wetmore, the complainant, states in his bill, that on the 12th 
of October, 1820, Cyrus Butler, Edward Carrington, and Sam- 
uel Wetmore, merchants, doing business under the name of 
Edward Carrington & Co., of one part, and Henry Mathewson, 
of the other, all of Rhode Island, entered into an agreement 
in relation to a certain commercial adventure ; that, in pursu- 
ance of the agreement, the ship Mereury was procured, and 
in December, 1820, Mathewson, as master and supercargo, re- 
ceived her at the Texel, in Europe, with instructions under the 
contract ; and having purchased the cargo, as directed, he sailed 
the 30th of March, 1821, to Valparaiso, in Chili, and to other 
ports and places in Chili and Peru, as required in the agree- 
ment ; sold the cargo, and with the proceeds sailed to Gibral- 
tar, at which place he arrived in November, 1822, and there 
sold the cargo, having completed his first voyage. 

The complainant further states, that at Gibraltar, in Novem- 
ber, 1822, Mathewson commenced a new voyage or adventure 
in said ship, and, according to the terms of said agreement, be- 
came and was an owner in the ship and cargo of one teuth part 
thereof. And Butler, Carrington & Co., in pursuance of the 
agreement, furnished the ship with a cargo of the value of fifty 
thousand dollars; and Mathewson sailed on the new voyage 
from Gibraltar, as master and supercargo, on the 28th of De- 
cember, 1822. He proceeded to the ports of Rio Janeiro, Val- 
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paraiso, and other places, backwards and forwards, for trade, 
freight, and the employment of the ship, until the 10th of 
June, 1825, when, at the port of Guayaquil, in South America, 
the ship Mereury was condemned as unseaworthy, and ordered 
to be sold. 

The complainant further states, that, about the Ist of June, 
1821, he entered into copartnership with Carrington & Co., 
and thereupon became and was interested in the ship Mer- 
cury and cargo, and in all the concerns of said adventure, 
according to the terms of said agreement, at and from Gibral- 
tar, as aforesaid, in the proportion of one fourth of nine twen- 
tieth parts thereof, and then and there became a partner therein 
with Mathewson and the other defendants, and so continued to 
be until the said adventure ended, and witil the dissolution of 
the partnership. In this part the bill was so amended as to 
enable the complainant to claim as an assignee, &c. 

Mathewson is further represented, in December, 1825, as hav- 
ing chartered at the port of Chorillas, or some other place in 
South America, three fourth parts of the ship Superior, Captain 
Andrews, on account and for the concern of the ship Mercury, 
and shipped on board of her a part or the whole of the pro- 
ceeds of the sales of the ship Mereury and cargo, &e., on the 
terms and conditions of the agreement, and proceeded there- 
with to the port of Payta, and to other places backwards and 
forwards, until the Sth of November, 1826, at the port of Lima, 
where the charter-party expired, the voyages were ended, and 
the partnership dissolved. 

And the complainant alleges that Mathewson had not ren- 
dered a full and fair account of his transactions and of the 
profits: and the bill prays that he and the other defendants 
may come to a full and fair account, &c. 

None of the defendants, except Mathewson, answered the 
bill. The accounts were referred to masters at different times, 
and various reports were made. And the case comes before 
this court on exceptions to the masters’ reports. 

Instead of taking up the exceptions, the general principles 
on which they are founded will be considered. 

It is first objected, that the complainant cannot sustain this 
suit, as he was not a member of the copartnership, and could 
not be without the consent of Mathewson. The general prin- 
ciple is admitted, that the individuals who compose the part- 
nership cannot be changed without the consent of the whole. 
And it does appear that Mathewson had no knowledge that the 
complainant was a partner, or had any interest, in the concern, 
until some time after his return to the United States. The 
complainant, therefore, could not be considered or treated as a 
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partner in prosecuting a partne rship c laim, or in any other pro- 
cedure involving the rights of the original partnership. 

But the complainant does not represent himself to be a part- 
ner in any other light than to show the extent of his interest. 
He seeks to enforce no right of the firm; but, alleging that 
the partnership was long since dissolved, he asks that the share 
of the profits to which he may be entitled shall be decreed to 
him. And in the amended bill he represents himself to be the 
assignee of a certain interest in the capital, and consequently 
entitled’ to a proportionate share of the profits. 

If the firm were still in operation, the complainant, not being 
a member of it, could have no right or power to dissolve «the 
partnership or to maintain this suit. His remedy would be 
against Carrington & Co., with whom he made the contract. 
But the partnership, or whatever it may be styled, having been 
dissolved, the complainant must be considered as having a cer- 
tain interest in the fund to be distributed. On this ground he 
may maintain the suit, although Mathewson may never have 
had notice of his interest until the bill was filed. The allega- 
tion in the bill is, that the defendant has in his hands funds 
which helong to the complainant. And as it is stated and 
proved that the business was transacted by Mathewson, with- 
out the particular knowledge of the other parties in interest, 
he may be called on in the form of this bill to account for and 
pay over to the complainant any moneys in his hands which 
belong to him. The object seems to be merely to ascertain 
the distributive share to which the complainant may be enti- 
tled, as the answers of the defendants, except Mathewson, have 
not been required. 

The next inquiry is, At what time did the interest of the 
complainant in the ship Mereury and her cargo acerue ¢ 

It is claimed for the complamant, that from the Ist of June, 
1821, when his alleged contract of partnership was entered into, 
his interest in the ship and cargo attached. If this be so, he 
will be entitled to participate in the profits of the first voyage 
of the Mercury. 

There is no written evidence of the contract between the 
complainant and Carrington & Co., and we must ascertain the 
commencement of the contract from the statements in the bill, 
the books of the company, and other evidence in the case. 

The complainant states that Butler and Carrington & Co. 
furnished the “ship with specie and a cargo for the new 
adventure, according to the terms of said agreements, of the 
value of fifty thousand dollars; and the said Mathewson 
sailed from said port of Gibraltar on said new voyage or ad- 
venture in said ship, as master and supercargo, with said 
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specie and cargo on board, on or about the 28th of December, 
1822.” 

And in the succeeding paragraph the complainant alleges, 
that about the Ist of June, 1821, he entered into copartnership 
with the said Edward Carrington & Co., and thereupon be- 
came and was interested in the said ship Mercury and cargo, 
and in all the concerns of said adventure, according to the 
terms of said agreement, at and from Gibraltar as aforesaid. 

This language would seem to be too explicit to be misun- 
derstood. The new voyage or adventure is spoken of from 
Gibraltar; and the complainant alleges, that, by virtue of his 
condract, he became interested in the said ship Mereury and 
cargo in all the concerns of said “adventure,” “at and from 
Gibraltar.” And this view is confirmed by a reference to the 
books of the company, in which the old concern is credited, — 
* By adventure ship Mereury, voyage from Gibraltar to Chili,” 
$50,619.18; for one half, $25,309.59. 

The partnership of the complainant with Carrington & Co. 
seems to have embraced some ten or eleven vessels ; in some, 
if not in all of which, except the Mercury, the interest of the 
complainant may have attached at the time of the contract. 
But, however this may be, we are satisfied that he had no in- 
terest in the Mereury, by his own showing, until the new 
voyage commenced from Gibraltar, in December, 1822. 

It seems that Mathewson, as master and supereargo, having 
funds, traded on his own account, in all the voyages he made ; 
by which means he accumulated as profits a large sum. That 
trade, it is insisted, was incompatible with his duties as a part- 
ner, and was prohibited by his contract. 

In the first voyage, which was ended at Gibraltar in No- 
vember, 1822, Mathewson was to receive “ fifty dollars per 
mouth as wages as navigator and master of the ship, and also 
the sum of seven hundred dollars as commission,” &c. And 
he was “to have no privilege in the first voyage.” 

In the new or second voyage, Mathewson was to have * fifty 
dollars per month as wages as commander and navigator of said 
ship, to commence with the new voyage, and as supercargo a 
commission of five per cent. on the net amount of all property 
safely returned to the United States, Canton, or Europe, pro- 
ceeding from the original stock of fifty thousand dollars, to- 
gether with one tenth of all the profits and earnings made in 
the voyage or voyages, freights or otherwise.” And it was 
“agreed that the wages and commissions specified and agreed 
for,” as above, “are to be in full of all services and privileges 
to Captain Mathewson, as master and supercargo, during the 
voyage or voyages specified.” 





























JANUARY TERM, 1848. 143 


Mathewson v. Clarke. 











Usage has given to the masters of vessels and others certain 
privileges of transportation and traffic, which are denied to 
Mathewson by the terms of the contract. He agreed that the 
wages and commissions should be in ‘ full of all services and 
privileges.” The privileges here referred to cannot be limited 
to the mere right of the master to transport on board of his 
vessel articles of a certain weight or bulk without charge, but 
to all privileges whatsoever which by usage he might claim. 
The compensation to be paid was in full for the relinquishment 
of any usage or privilege of traffic, as well as for services to 
be rendered. This seems to be the import of the agreement. 
And when we consider the nature of the trust vested in Math- 
ewson, the propriety of such an arrangement is clear. 

He was to be the acting partner in the voyages contemplat- 
ed, having under his control the large capital invested, with 
power to trade from port to port, and to buy and sell as he 
should deem best for the interest of the company. He was 


entitled, for his part of the capital, to a ratable proportion of 


the profits. Now, is it reasonable to be supposed that the 
merchants with whom he was associated would allow him to 
be engaged on his own account in a commercial enterprise in 
which he might secure to himself the profits of the trade, and 
throw upon his partners the loss? This is not like the case 
where the master, having merely the command of the ship, 
exercises his privilege. ‘The supercargo is the agent of the 
owners, and disposes of the cargo and makes purchases under 
their general instructions on his own responsibility. 

But Mathewson was master and supercargo, exercising full 
powers over the vessel and cargo. He purehased and sold 
where he could do so to the best advantage ; and for his entire 
services in this agency, and for the management of the ship, he 
was paid. Now, can an agent, thus acting for his principals, 
engage in a traffic on his own account? He buys for himself 
and his principals at the same market, and sells at the same. 
On the one side, he is interested in a small portion of the prof- 
its, and in a commission of five per cent. On the other, he 
realizes the entire profits, deducting therefrom the common 
charge of freight. In the purchases and in the sales. under 
such circumstances, the agent would be influenced, as may be 
reasonably supposed, by his own interests. From the accounts 
rendered, it appears that a much larger profit was realized by 
Mathewson on his private sales than on the sales for the com- 
pany. Whether this resulted from the more judicious pur- 
chases or sales in the private enterprise, it shows that the traflic 
was inconsistent with the general agency. It was a rival in- 
terest, hostile to the interest of the company, exercised by their 
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agent, and without their approbation or knowledge. This the 
law will not sanction. It requires not only a bond fide action 
by an agent, but that he shall be free from those selfish mo- 
tives which conflict with the interests of his principals. 

After the condemnation and sale of the ship Mercury, three 
fourths of the Superior were chartered by Mathewson, and it 
is insisted, that any restrictions on his private trading, in the 
contract, on board of the Mercury, cannot be applied to similar 
transactions on the Superior, that the contract of partnership 
terminated on the sale of the Mercury, and that if the new ad- 
venture on board of the Superior be sanctioned, it must be 
taken subject to the conditions imposed by Mathewson, one of 
which was his private trading. 

It does not appear from the contract or the correspondence 
of the parties, that any other ship than the Mereury was named 
or referred to, in which the commercial enterprise coutemplated 
was to be carried on. And it may be said that the condemna- 
tion of that vessel ended the adventure. But Mathewson, 
without the authority or knowledge of his company, chartered 
another vessel, and used their capital in the enterprises in 
which he was subsequently engaged. Of necessity they sane- 
tioned this procedure, as a disavowal of it would have limited 
their claim, at least in effect, to the personal responsibility of 
their agent. 

In his letter dated at Guayaquil, 16th August, 1825, to Car- 
rington & Co., Mathewson says: — “If Tecan get the ship” Su- 
perior “at a fair charter, [ shall return back to Canton by the 
way of Manilla, with the intention of returning to this coast 
again,” &e. And again, —‘“ Should I take the ship Superior, J 
expect to have the same interest in the voyage as L had in the 
Mereury, and wish you to keep my property constantly in- 
sured.” A similar expectation is expressed in a letter dated 
Lima, 10th November, 1825. 

And again, in a letter dated at Lima, 16th November, 1825, 
after giving an account of the loss occasioned by the explosion 
on board the steamboat Tiliea, he says: — “1 have chartered 
three fourths of the ship Superior, Captain Andrews, for a 
voyage to Canton, via Manilla, and back to this coast. Copy 
of the charter-party inclosed, which I hope will be satisfactory 
to you. [expect to have the same interest in the charter of 
this ship as [ had on the former voyage in ship Mereury, and 
wish you to keep my interest insured.” 

Butler and Carrington & Co. wrote a letter to Mathewson, 
dated Providence, July 10th, 1826, in answer to various letters 
received from him, in which they speak discouragingly of 
the adventure in the Superior, decline sending another ship, as 
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requested by him, and advise him to return home in the Su- 
perior, making the best disposition he can of their property, &c. 
At the date of this letter, the Superior was probably on her 
return voyage, as she arrived at Valparaiso on the 5th of Oc- 
tober following. There was no dissent from the terms pro- 
posed by Mathewson in his three letters, above referred to, and 
of course the law implies an acquiescence. Indeed, from the 
directions given by the company in regard to their property, a 
sanction, though a reluctant one, and somewhat indirect, was 
given to the proceedings of their agent, as connected with the 
Superior. The refusal to advance money to Mr. Mathewson, 
under the circumstances, does not seem to have any direct 
bearing on this point. 

It is claimed for Mathewson, that the company purposely 
avoided sanctioning his acts in regard to the Superior, until 
the result of the adventure should be known, when they could 
act as their interests might dictate. 

The use of the capital of the company, which subjected it 
to the hazards of trade, under the circumstances, would, on 
equitable principles, entitle the company to the profits of the 
enterprise. But looking at the declarations of Mathewson 
about the time the ship Superior was chartered, and the nature 
of the enterprise undertaken, we feel authorized to say, that 
the relation of the parties to each other was not changed by 
this adventure. The rule applied to the Mercury, in regard to 
the rights of the complainant and the responsibilities of the 
defendant, must be applied to the Superior. 

After the appeal was taken to this court, errors being dis- 
covered in the report of the masters, by consent, their report 
was returned to them for correction. And in their report to 
this court, dated the Ist of January, 1846, they say that they 
erred in their former report, in not making to Mathewson 
allowance for his commissions, and for his one tenth of the 
profits and earnings. 

This last report finds a balance due to the complainant of 
two thousand nine hundred fifty-eight dollars and three cents ; 
to which they add interest from the Ist of July, 1827, to Jan- 
uary 2d, 1846, making three thousand two hundred eighty- 
three dollars and forty-one cents; which sum being added to 
the above balance makes the sum of six thousand two hun- 
dred forty-one dollars and forty-one cents. 

From this sum must be deducted any amount charged for 
or against the defendant, by the masters in their reports, as the 
profits of trade or otherwise on his private account during the 
first voyage of the Mercury. And under the views expressed 
in this opinion, the complainant being interested in the Mer- 
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cury and her cargo in her voyage from Gibraltar, in December, 
1822, the exceptions to any items charged against the defend- 
ant and allowed to the complainant, arising out of any private 
trading by the defendant on board the Mercury, and afterwards 
on board of the Superior, are overruled. ‘The exceptions 
which apply to allowances made to the complainant against 
the defendant, growing out of the first voyage of the Mercury, 
ending at Gibraltar, are sustained. 

The decree of the Cireuit Court is reversed, and the cause 
is remanded to that court, with instructions to euter a decree 
in ‘pursuance of this opinion. 





Lewis Curtis anp GeorcE GriswoLp, TRUSTEES OF THE AppPa- 
LacHicoLaA Lanp Company, APPELLANTS, v. JoHN AND JAMEs IN- 
NERARITY. 


Where there was a sale of wild lands in Florida, occupied by Indians, and the 
purchasers gave a mortgage to secure the payment of some outsanding instal- 
ments of the purchase money, the fact that the purchasers had not complete 
possession of the lands is not a sufficient objection to their being charged with 
interest from the time when the money was due. 

They had paid a large part of the purchase-money before the execution of the 
mortgage, without raising this objection, and the parties to the contract of sale 


knew that the Indians had possession of the lands as hunting-grounds. 
The purchasers in a former suit averred that they had peaceable possession, and the 


vendors cannot be held responsible for a subsequent disturbance. 

The doctrine of the civil law, viz. “that the vendee is not liable for interest 
where he received no profits from the thing purchased,” applies only to executo- 
ry contracts where the price is contracted to be paid at some future day, and the 
contract is silent as to interest. 

Nor is it an objection to the allowance of interest, that the purchaser was put to 
much trouble and expense to obtain a recognition of his title. 

The claim to be released from interest, upon the ground that there was no person 
legally authorized to receive it, is not supported by the facts in this case. 

Where the vendor gave a power of attorney to an agent to receive a payment from 
the purchasers on account, and the agent gave a receipt in full for certain bal- 
ances by way of adjustment and compromise, and the vendor disapproved of the 
acts of the agent, the payment is not good, even on account, against the vendor. 

The purchasers, by whine a payment in this way, upon certain terms which 
were not within the power of attorney, constituted the agent their agent. For 
two years afterwards, they insisted upon the binding force of the acts of the 
agent to the extent to which he had given releases, and only claimed the pay- 
ment to be on account when the agent became insolvent. It was then too late. 


Tis was an appeal from the Court of Appeals for the Ter- 
ritory of Florida. 

All the material facts in the case are set forth in the opinion 
of the court. 


The case was argued at the preceding term by Mr. Webster 
and Mr. Berrien, for the appellants, and by Mr. Westcott and 
Mr. Jones, for the appellees. 
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Mr. Webster opened the case, on the part of the appellants, 
by stating all the circumstances of it. He then contended 
that the appellants were not properly chargeable with interest 
during the interval between the death of John Forbes in 1822, 
in Cuba, and there being a personal representative of his estate 
in the United States. There was nobody to whom a payment 
could rightfully have been made. Moreover, the purchasers 
did not come into possession until 1835, when a decree of this 
court confirmed their title. Previously to that, both the com- 
missioners and courts in Florida had rejected it. By the rules 
of the civil and Spanish law, the land when sold was warrant- 
ed, and when this is the case, and the purchaser cannot get 
possession, no interest is payable. 1 Domat, 399, $§ 3, 4, 5, 
75, 76, 79; 2 Wash. C. C. 204. 

Under such circumstances, if notes are given for the pur- 
chase, chancery will restrain the vendor from collecting the 
notes until the encumbrances are cleared away. Of course, 
interest would not run during this time. 2 Johns. Ch. R. 546; 
Colin Mitchell’s case, 9 Peters, 711. 

We are entitled to a credit for the money paid to Blount 
under his power of attorney. The power was ample to re- 
ceive money. If he went beyond it, it is an affair between 
his principal and himself. But the power extended to the 
receipt of the money which we paid. If what he did beyond 
his power can be separated from what he did within it, then 
the latter is good pro tanto. If it cannot be separated, per- 
haps the whole act is void. It is for the court to say whether 
the payment on our part of a specific sum of money cannot 
be distinguished from the releases which he gave. Story on 
Agency, 204, § 170. 

If he had power to receive money on behalf of the mort- 
gagee, he had power also to state an account and to give a 
receipt. So far his acts must be good, because a line can be 
drawn between them and his other acts. 


Mr. Westcott, for the appellees, said that some of the facts 
stated by the opposite counsel did not appear upon the record. 
He therefore recapitulated the circumstances of the case as 
they were exhibited by the record. The instalments were all 
payable in London according to the contract, and in deciding 
that they were not, the court below erred, for the acts of the 
parties and the terms of the contract showed the contrary. 
The mortgage was made in consequence of a settlement be- 
tween Forbes and Mitchell for money then due. All prior 
payments were presumed to be adjusted and taken into the 
account. It was given for the last two instalments, and the 

















148 SUPREME COURT. 








Curtis et al. v. Innerarity etal. 


time extended. The interest upon this extension would amount 
to a large sum, and the parties must be presumed to have had 
it in their minds. But it is said that we are not entitled to 
interest, because the contract was executed in Florida, and by 
the civil law no interest accrues until the vendee is placed in 
possession. Also, because there was no person legally author- 
ized to receive the interest. With regard to the first point, 
where is the evidence, in this record, of any difliculty in ob- 
taining possession? The record of a former case tried in this 
court shows that these parties then said they had been in un- 
disturbed possession. ‘The petitioners in that case were the as- 
signees of Colin Mitchell. 

It is said, also, that by the civil law a sale implies a warran- 
ty, and Domat is cited. But Domat does not give the laws of 
Spain which prevailed in Florida. It might be admitted that 
the civil law implies a warranty where there is a sale of per- 
sonal property. But it is not the rule as to sales of property 
where deeds are required. ‘The French law is not the same 
with the Spanish. For example, Domat says it is not neces- 
sary that the vendee must be ousted, to entitle him to bring an 
action against the vendor. This may, perhaps, have been Ro- 
man law, but it is not Spanish. Johnson’s Laws of Spain, 
216, 217; in brackets, 195. 

The Spaniards seem to have derived their law from the 
same source from which the common law of England came. 
In both, there must be an actual eviction. But in this case, 
the appellants say that they were disturbed in their possession 
by the United States, when the decision of this court shows 
that the United States had no title. 

The contract is said to have been for the purchase and sale 
of wild lands which yielded no fruits. 1 Domat, book 3, sec. 
14, p. 422, enumerates four classes of cases where interest is 
chargeable. One is when it depends on the agreement. It is 
irue that in our case nothing is expressly said about interest, 
either in the contract or mortgage. But the intention of the 
parties must be the guide, and that can be gathered from the 
contract. The civil and common law agree in this. If the 
time of payment was fixed by the mortgage, new security tak- 
en and the time extended, these circumstances take the case 
out of the rule respecting wild lands, because they supervene 
upon the original contract. It was executed after the treaty 
with Spain was concluded. The change of flags took place in 
July, 1821. But in February, 1820, it was known that a treaty 
was concluded. Mitchell’s purchase was in anticipation of the 
ireaty. Is it a case, then, to be governed by the civil law, 
contrary to the intention of the parties and to the equity of the 
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case? The court below allowed five per cent. interest. But 
in August, 1822, the laws of Florida (p. 48) gave six per cent. 
The case cited from Wash. C. C. Rep. 250 is not in point. I 
refer to the same book, p. 253. On the general subject of in- 
terest, all the cases are cited in 2 Fonblanque, 423 ; in brack- 
ets, 425. 

But another reason given for not being charged with inter- 
est is, that there was no person authorized to receive the mon- 
ey. It is true that Forbes had no administrator in Florida un- 
til 1837 ; but he had an executor in Havana, and the contract 
was made there. ‘The law is, that the party must show that 
he was willing and ready to pay before he can be excused. 3 
Leigh, 619; Powell on Mortg. 367, 368; 2 'Tomlins’s Law 
Dict. 247; 1 Ves. 222; Burge’s Com. 754. 

In the record, the appellants admit their lability to pay in- 
terest, and in the settlement with Forbes they actually pay five 
per cent. interest. If they put it upon the ground of a tender, 
we reply that a tender must be strictly made, so that the ten- 
der of a less sum is no bar to interest. Powell on Mort. above ; 
3 Kent’s Com. 450; 6 Randolph, 465. 

Payments must first be applied to interest. 1 Halsted, 408 ; 
1 Dall. 124. 

As to Blount’s power of attorney, he had only authority to 
receive money on account. He is prohibited in six different 
places from giving a release in full. Such powers must be 
strictly construed.* Story on Agency, 63. 

The appellants knew that we claimed § 57,000, and yet took 
a release in full for § 13,000. What did good faith require of 
them? Certainly, to notify Innerarity ; and yet, although the 
money was paid in October, 1839, he did not know it until 
May, 1840. As soon as he knew it, he disavowed it. The 
appellants purposely concealed it. (Wr. Westcott here examined 
many parts of the record to show this. ) 

With respect to the number of instalments of £375 each 
which ought to be deducted, the appellants never claimed more 
than one in their answer, and yet the court allowed them two. 


Mr. Jones, on the same side, said that most of the original 
parties were dead. ‘The affirmative of the questions raised had 
to be proved by the appellants. ‘They were sued below on a 
plain question of mortgage, and ought to have presented their 
defence long ago. Persons and documents were then existing, 
to clear up things which are now dark. ‘The contract was 
made in 1817 between Forbes and Mitchell, both residing in 
the same jurisdiction. The first instalment was provided for, 
Jeaving a balance of $50,000. ''wo years afterwards, a mort- 
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gage was made, and now the appellants wish to go behind the 
contract and mortgage too. Their claim is against strong pre- 
sumption, and requires strict proof. 


Mr. Berrien, in reply and conclusion, said that the evidence 
in the cause is very defective ; but it is not the fault of the 
appellants. It is owing to the prosecution of a stale demand 
by the other side, after the evidence to resist it has in a great 
‘degree perished. The pleadings, also, are very irregular, and 
the record is strangely arranged ; but the questions at issue can 
be discovered and fairly represented. ‘The bill of Innerarity to 
foreclose, the answer of Curtis, the amended bill of John In- 
nerarity, and the answer to it, are suflicient, without the pro- 
ceedings upon the cross-bill, to make the questions intelligible. 
These proceedings show that it is a bill to foreclose a mort- 
gage by John Innerarity, as the administrator of Forbes, claim- 
ing $76,000 ; this claim is then reduced to $67,000, and sub- 
sequently to $28,000. In this last, we say there is error in the 
following points, and that the decree ought to be reversed : — 

Ist. Because interest is calculated on each instalment from 
the respective days of payment, when it ought only to have 
been allowed from the time of the demand made by filing the 
bill of foreclosure, or, at most, from the grant of letters of ad- 
ministration on the estate of John Forbes to John Innerarity, 
one of the complainants. 

2d. Because the balance alleged to be due*on an unpaid bill 
of exchange, given by Colin Mitchell, which was not secured 
by the mortgage, together with damages and interest, are al- 
lowed in the decree. 

3d. Because the court refused to allow a deduction of £375 
to be made trom the amount due on the mortgage, notwith- 
standing the written acknowledgment of John Forbes that 
such deduction should be made. 

Ath. Because the court refused to allow, as a payment on 
the mortgage, the sam of thirteen thousand three hundred and 
fifty-seven dollars and seventy-three cents, received from the 
appellants by Thomas M. Blount, the agent and attorney of 
John Innerarity. 

5th. Because costs are decreed against the appellants. 

The date of the letters of administration is not in the rec- 
ord, but it must have been between 1835 and 1837. 

1. Interest upon the two instalments. 

The condition of the property was and is notorious. It was 
wild land, inhabited by Indians, and the record shows it. In 
the former case, which has been referred to, it is true that there 
was an averment that the parties had been in undisputed pos- 
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session, but it was inserted merely to give the court jurisdic- 
tion, and is contradicted by the evidence. ‘The Indians were 
quiet whilst the Spanish government lasted, but became turbu- 
lent as soon as the change took place. ‘The purchasers could 
not get possession of the property. By the civil law, interest 
is not payable, although a term be fixed for payment, which 
term has expired, unless the purchaser is put into possession, or 
the thing purchased is capable of producing fruits. 1 Domat, 
p. 397, 2d ed., tit. 5, sec. 1, art. 3. 

The Spanish law must govern the case. But the same doc- 
trine is maintained in our country. 2 Wash. C. C. Rep. 253. 

In Domat, p. 398, art. 5, it is said that if the cause produces 
no revenue, interest is due only where there is ademand. ‘This 
court will oflicially take notice of acts of Congress and treaties, 
and these prohibit any exercise of ownership by claimants un- 
til the title is settled. It has been said that there was no war- 
ranty in the deed. But by the civil law a warranty is implied. 
1 Domat, p. 75, tit. 2, sec. 10; ibid. p. 76. 

By our own law, any disturbance would be a ground for an 
injunction to stay the collection of the purchase-money. 2 
Johns. Ch. R. 546. 

Interest is given for money which is due and payable. But 
if it is not payable, according to the above case in Johnson, 
then no interest can be charged. 

In the next place, interest cannot be claimed because from 
1822 to the grant of letters of administration (say in 1837) 
there was no person legally entitled to receive a payment or to 
release the mortgage. Forbes’s executor in Cuba must be ex- 
cepted from this remark ; but an offer of payment was made to 
that executor and refused. ‘The refusal is alleged in the bill, 
and admitted in the answer. How can the debtor be charged 
with interest, when, if he sought to pay his debt, there was no 
one to whom he could pay it who could give him a legal re- 
ceipt? It is said that the debtor must give notice to the cred- 
itor that he had the money ready. But in the cases referred 
to, there was some person authorized to receive such a notice ; 
but here there was not. It is also said that we did pay inter- 
est, and therefore acknowledged our liability to pay. It is true 
that interest was paid, but by whom, and when? It was only 
when letters were taken out, and was not paid by the mort- 
gagor, but by the drawer of a bill of exchange, — by Colin 
Mitchell ; the mortgagor never paid any, and Colin Mitchell 
had no legal title. If interest is due, therefore, it can only be 
due from 1837. 

2d point. As to the bill of exchange. 

The bill was not produced in the court below, but the court 
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say that payment was made by the parties. But the payment 
was made by Colin Mitchell, and not the parties in the case. 
The judge therefore erred in a matter of fact. Payment of 
the bill could not have been enforced in a suit to foreclose the 
mortgage. It was given for the first instalment due upon the 
mortgage, and must have been received either as payment or 
as collateral security. If as payment, then a lesser security 
than the mortgage has been accepted, and it is just as if we 
had paid in cash. If it was taken as collateral security, the 
bill should have been returned when not paid. Under a bill 
to foreclose the mortgage, it is impossible to collect damages 
on a protested bill of exchange. 'They should have sued the 
drawer, Colin Mitchell, at law upon the bill. 

3d point. As to the £375. 

The court below say that we claim two allowances of £ 375, 
whereas we formerly claimed only one. 

(Mr. Berrien here entered into many calculations upon this 
matter. ) 

Ath point. As to Blount’s authority. 

The true rule upon this subject has been quoted by Mr. 
Webster from Story on Agency, $$ 166, 170. Where the 
acts of the agent within his authority are distinguishable from 
those beyond it, the former are good, and the latter only are 
void. 

We say, Ist. That the authority was substantially executed. 

2d. That the acts within the power are distinguishable from 
those beyond it. 

The power which Blount had necessarily included a power 
to state an account and show what balance was due ; and the 
receipt of § 13,000 was clearly within the scope of his author- 
ity. The court below say that the payment was clogged with 
a condition which Innerarity could not accept, and therefore 
he was not bound to bear the loss. But there is nothing in 
the record to sustain this. Blount was president of a bank, 
was Innerarity’s solicitor in the case, and his bosom friend. 
Innerarity says he did not know of this transaction until 1840, 
and the counsel on the other side complain that we were guilty 
of a fraud in not giving notice. But why should we give no- 
tice?) The presumption was that the agent would report to 
his principal. We paid the money, and took a receipt. It was 
not our duty to give notice of it to the principal. 


Mr. Justice GRIER delivered the opinion of the court. 


It would contribute nothing to a clear apprehension of the 
merits of this case to enumerate the various bills, answers, 
cross-bills, &c., constituting the very voluminous and confused 
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mass of pleadings and documents spread upon our paper books. 
The pleadings have been consolidated, by agreement of the 
parties. We may, therefore, consider the case before us as a 
bill by John Innerarity, administrator of the estate of John 
Forbes, deceased, against the trustees of the Appalachicola 
Land Company, for the foreclosure of a mortgage given under 
the following circumstances. 

On the 4th of December, 1818, John Forbes, acting as the 
executor of William Panton and Thomas Forbes, and as agent 
of their respective heirs, covenanted to sell to Colin Mitchell 
“two undivided thirds of a certain tract of land ceded by the 
Creek Indians unto the house of trade of which said Forbes 
was the principal partner, lying upon and between the rivers 
Appalachicola and Appalachee, and containing about one mil- 
lion two hundred thousand acres, for the consideration of 
$ 66,666.66, to be paid in the following manner : — One fourth, 
or $ 16,666, on the Ist of May next, in the city of London, 
valuing the same agfour shillings and six pence sterling each 
dollar ; the remainder, or $ 50,000, in four equal yearly instal- 
ments, reckoning from the date,” &c. 

This agreement was made and executed in the island of 
Cuba, where John Forbes then resided. Colin Mitchell pur- 
chased for himself, Carnochan, and others, and subsequently 
took the title in his own name, and continued to hold it till 
1820, when he transferred it to Octavius Mitchell, who held it 
as trustee for the company then or afterwards known as the 
Appalachicola Land Company. On the 9th of October, 1820, 
Octavius Mitchell executed a mortgage to John Forbes for the 
last two instalments of $ 12,500 each, due, by the agreement, 
on the 8th of December, 1820, and the 8th of December, 
1821; but further time appears to have been given in the 
mortgage for these two payments, as they are made payable 
on the 9th of March, 1821, and the 9th of March, 1822. This 
mortgage is on the undivided half of the land conveyed to 
Mitchell, and is the subject of the present suit. 

John Forbes, the mortgagee, died in Cuba, in May, 1822, 
having made a will and appointed executors, who qualified 
and acted as such in that place, but never proved the will nor 
obtained letters testamentary in Florida. 

John Innerarity first obtained letters of administration in 
Florida, on the estate of John Forbes, on the 5th of July, 
1836. 

That there is a balance due and unpaid on this mortgage 
seems to be admitted; but the parties differ widely in their 
estimates of its amount. The Superior Court for the county 
of Escambia, where this case originated, adjudged the balance 
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due on the mortgage to be $50,159.60. On appeal to the 
Court of Errors of the territory, that court decreed the balance 
due to be $28,500. From that decree both parties have 
appealed. At present, we can notice only the exceptions 
taken by the mortgagors, whose appeal is now under consid- 
eration. 

They have insisted on three several exceptions to the decree 
of the Court of Appeals, which will be noticed in their order. 

1. Because interest was allowed from the time the money 
secured by the mortgage became payable, when it should have 
been allowed only from the time of filing the bill for fore- 
closure. 

2. Because the court refused to allow a credit of £375, 
which John Forbes admitted should be deducted from the 
amount claimed. 

3. Because a payment of $ 13,357.73, made to Thomas M. 
Blount, was not allowed as a credit. 

We shall consider these exceptions in thgr order, stating the 
facts of the case bearing on each of them so far as may be 
necessary to their elucidation. 

I. As to the interest. 

As the contract for the purchase of these lands, and the 
mortgage given to secure the balance of the purchase-money, 
were executed in the island of Cuba, the court below allowed 
the current and legal rate of interest of that place (five per 
cent.) from the time the respective payments became due. 

It is a dictate of natural justice, and the law of every civil- 
ized country, that a man is bound in equity, not only to per- 
form his engagements, but also to repair all the damages that 
accrue naturally from their breach. Hence, every nation, 
whether governed by the civil or common law, has established 
a certain common measure of reparation for the detention of 
money not paid according to contract, which is usually caleu- 
lated at a certain and legal rate of interest. Every one who 
contracts to pay money on a certain day knows, that, if he fails 
to fulfil his contract, he must pay the established rate of inter- 
est as damages for his non-performance. Hence it may cor- 
rectly be said, that such is the implied contract of the par- 
ties. (See 2 Fonblanque, Eq. 423. 1 Domat, book 3, tit. 5.) 
The appellants themselves seem to have been fully aware of 
the justice of this rule, as in all their communications with the 
mortgagees they have admitted their liability to pay interest, 
and in their bill, filed in 1837, to have satisfaction entered on 
the mortgage (which makes a part of the record of this case), 
they offer “to pay interest at five per cent. from the 8th of 
December, 1821.” This may not of itself be a sufficient rea- 





























JANUARY TERM, 1848. 155 








Curtis et al. v. Innerarity et al. 





son for disallowing their present exception, if founded in jus- 
tice, but it affords a strong presumption that it has no such 
foundation. 

The reasons alleged in support of this exception are, first, 
that the mortgagors had not possession of the land, or at 
least received no profits from it, and that, in either case, by the 
civil law, the purchaser is not bound to pay interest. But we 
are of opinion that this objection is founded on a mistake both 
of the law and the fact. 'The mortgage was given more than 
two years after the sale to the mortgagors and title executed to 
them. A large portion of the purchase-money had been paid, 
and no objection made, that the purchasers had not all the pos- 
session of which the land was capable. Both parties knew 
that, although the Indians had ceded their title, they still con- 
tinued a transient occupancy of the lands for hunting-grounds. 
They may have infested the lands, and rendered it dangerous 
for the owner to occupy them in time of war; but their pos- 
session was not what the law would term adverse, not being 
with claim of title. ‘There was no covenant by the vendor to 
expel or exterminate the Indians; the purchasers received such 
possession of the land as could be given them, cum onere. It 
was not expected that the Indians should attorn to them or pay 
them rent. The purchasers of over a million of acres of wild 
lands did not expect to make profits by actual cultivation or 
reception of rents. Their expectation of profit was from the 
increase in value of the lands from efflux of time and the prog- 
ress of improvement. These profits they have realized, doubt- 
less to the amount of more than a thousand per cent. on their 
original investment. Moreover, the record of the Forbes case, 
decided in this court (and read in evidence in this case, by con- 
sent), shows that, in 1828, eleven years after the purchase, the 
appellants, or those under whom they claim, declared under 
oath that they had had “ peaceable possession ” of the land ever 
since their purchase. If, since that time, or before it, an actual 
pedis possessio of these lands may have proved difficult or 
dangerous, owing to Indian wars, it surely cannot be seriously 
argued, that any warranty, expressed or implied, either by the 
civil or the common law, makes the vendor liable for the acts 
of a public enemy, or for a detention or disturbance of the pos- 
session by the act of the sovereign power. ‘The purchasers 
have received full seizin and possession of these lands in the 
vear 1819, under a title proved to be good and indefeasible ; 
the execution of this mortgage is an assertion of the fact; they 
have neglected to comply with their contract to pay the money 
secured by the mortgage for ten years, at least, without any 
apology ; and it would be a strange doctrine indeed, and one 
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equally unknown to the civil as to the common law, that an 
accidental disturbance of the possession by the public enemy, 
happening so many years after such default of payment, could 
retroact to justify its previous detention, or operate as a defence 
to the payment either of principal or interest. 

Besides, if it were true that, during all this time, the vendee 
was unable to have such a possession of his land as to receive 
profits from it, the doctrine of the civil law, as quoted by the 
learned counsel for the appellant, — ‘that the vendee is not 
liable for interest where he received no profits from the thing 
purchased,’ — has no application to the present case. It ap- 
plies only to executory contracts, where the price is contracted 
to be paid at some future day, and the contract is silent as to 
interest. In such a case, the civil law will allow interest from 
the date of the contract of sale, if the vendee has had _posses- 
sion and received profits from the thing purchased. In this it 
differs from the common law, which would not allow interest 
before the day fixed for payment, unless specially contracted 
for. But where the purchaser has contracted to pay on a given 
day, and neglects or refuses so to do, both law and equity sub- 
ject him to interest as the measure of damages for the breach 
of his contract. 

A second objection made to the payment of interest is, that 
the purchasers incurred much trouble and expense in obtaining 
any acknowledgment of their title from the United States, and, 
although it was finally decided by the Supreme Court of the 
United States that their title was valid, yet that the courts of 
Florida had declared it invalid, and thus caused a cloud to 
hang over it for two or three years, which hindered the settle- 
ment, improvement, and sale of the lands. 

It is hard to conceive on what grounds these facts should 
constitute a defence to the payment of interest. The vendor 
did not, and no sane vendor would, covenant that his verdee 
should enjoy the property in all future time, free from unjust 
interruption or oppression either by the sovereign power of the 
State, the public enemy, or individual trespassers. At the time 
this company purchased this claim from Forbes, the United 
States and Spain were in treaty for the cession of Florida; and 
doubtless it was the prospect of this change of sovereign, and 
the anticipated increase in value in consequence thereof, that 
moved them to purchase this large claim on speculation, and 
to covenant to pay the money for it, without waiting to see 
whether the United States would confirm the title, or without 
exacting from the vendors any covenant for the payment of 
any expenses to be incurred in obtaining the confirmation of 
their title by the new sovereign. 
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It may be admitted, also, that a court of equity would have 
enjoined the vendor from enforcing the collection of the pur- 
chase-money while the decree of the Florida court as to the 
title remained unreversed, from an apprehension of a total fail- 
ure of consideration; yet as that judgment was reversed, and 
as the vendee was never evicted or put out of possession, he 
could have no claim to be released from paying interest, even 
during the time his title was thus unjustly subject to a cloud, 
much less for any term preceding its existence, or since its re- 
moval. As we have already said, there was no covenant in 
this sale, nor is there in this or in any sale, either of real 
personal property, any implied warranty by the vendor that his 
vendee shall enjoy it for ever free from all unjust or illegal in- 
terference either by the sovereign, or the citizen, or the public 
enemy. 

If the money secured by this mortgage had been paid when 
it became due, the mortgagee could have retained it with good 
conscience, and the mortgagor could have shown no right to 
recover it back on the ground of failure of consideration ; for 
the consideration has not failed, and the title to the lands sold 
is indefeasible. And such being the ease, it is hard to perceive 
any reason why the mortgagor should not be liable to the legal 
damages for detaining money which he was bound to pay. 

Another reason urged against the allowance of interest in 
this case is founded on the allegation, that, from the death of 
Forbes, in 1822, till 1836, when John Innerarity took out let- 
ters of administration in Florida, there was no person to whom 
the mortgagors could legally make payment. But this argu- 
ment is founded on a mistake of facts, as it appears clearly by 
the record, that, whenever the mortgagors were ready or will- 
ing to pay, they found persons ready to receive and give them 
a good and sufficient acquittance. 

John Forbes was a trustee, as to this money, for the heirs 
of Panton and Thomas Forbes. When the mortgagors called 
on the executors of John Forbes to make a partial payment on 
the mortgage, they declined to receive it, but directed the pay- 
ment to be made to the cestud que trusts, which was accordingly 
done. In October, 1823, one half of the first instalment was 
paid to William H. Forbes, acting for himself and the other 
heirs of Thomas Forbes. In the same year, also, the mort- 
gagors paid to James Innerarity, who represented the heirs of 
Panton, the sum of $2,680.81, and in February, 1825, the fur- 
ther sum of $2,080.87. There is no evidence of any tender 
of the balance, either to the executors of Forbes or to the 
cestui que trusts. 

This objection is therefore without foundation; and _ this 
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exception to the decree of the Court of Appeals is over- 
ruled. 

Il. The second exception is to the refusal of the court to 
allow a credit of £375, claimed by the mortgagors. 

After three of the five instalments into which the price of 
the lands was divided had been paid, but before the execution 
of the mortgage to secure the last two, it was discovered that 
John and James Innerarity, who were owners of one fifth of 
the Panton interest (or one tenth of the two thirds sold), would 
not assent to the sale made by John Forbes. Whereupon, as 
appears by all the testimony and the admissions of the parties, 
it was agreed to refund to the purchasers a proportional amount 
(being one tenth) of the purchase-money. Accordingly, three 
several sums of £ 375 were refunded to John Carnochan, who 
then represented the purchasers. “ Besides which,” says Forbes, 
in his letter of 10th of December, 1819, “ you will have to de- 
duct from the acceptances due in 1820 and 1821 fwo similar 
sums at these distinct periods.”” On the trial below, the mort- 
gagees insisted, that, as the mortgage was given for the balance 
due on the purchase nearly a year after the above-stated letter 
of Forbes, the fair presumption would be, that all the deduc- 
tions for the defect of title in the Panton share had been already 
made, as the parties were fully aware of the difficulty, and 
had already refunded large sums on account of it; and, as fur- 
ther time was given in the mortgage for the payment of the 
last two instalments, it would not be probable that the parties 
had inadvertently given a security for a larger sum than was 
due. On the contrary, the mortgagors contended that they 
were entitled to a credit for two sums of £375, according to 
the admission in Forbes’s letter. The Court of Appeals al- 
lowed them a credit for one sum of £375, but refused to allow 
the other; which constitutes the ground of the second excep- 
tion to the decree. 

As the correctness of the position taken by either party, on 
this point, can be subjected to the test of mathematical calcu- 
lation based on admitted facts, we are of opinion that this ex- 
ception has not been sustained. ‘The whole amount of pur- 
chase-money for the two thirds conveyed was £15,000 sterling. 
The deduction for the Innerarity interest was one tenth, or 
£1,500, which would make four instalments of £375 each. 
As the mortgage is given for the last two instalments without 
any deduction, and as it is admitted that three instalments of 
£375 each were refunded, it is plain that the fourth sum of 
£375 was not deducted from the mortgage, and equally plain 
that John Forbes was mistaken when he said that fico sums 
of £375 remained yet to be deducted. The origin of this 























JANUARY TERM, 1848. 159 





Curtis et al. vo. Innerarity et al. 





mistake can easily be discerned. ‘The first payment was one 
fourth of the whole purchase-money, or £3,750 ; the one tenth 
refunded was £375; but as the remaining three fourths were 
divided into four instalments, each of £2,812 10s., the deduc- 
tion from each would be but £281 5s. He overlooked the 
fact, that the last four instalments, being each one fourth less 
than the first, the amount to be deducted would be diminished 
in the same ratio. The oversight or mistake of Forbes in 1819 
is not greater than that of both parties in 1820, when they in- 
cluded in the mortgage £375 which they knew was not due. 
But as the fact is fully established, that the only subject of de- 
duction was one tenth of the whole, and that three sums of 
£375 had been refunded, and no more, the admission of Forbes, 
on the one side, and the presumptions of fact drawn from the 
execution of the mortgage, on the other, must both yield to 
the certainty of arithmetic. 

III. The third and last ground of exception urged by the 
appellants is the refusal of the court to allow them a credit for 
the sum of § 13,357.75, paid to Thomas M. Blount, the agent 
and attorney of John Innerarity. 

Some two years after the commencement of the litigation 
between these parties, the appellants made a payment to Thomas 
M. Blount of $ 13,357.75, under the following circumstances. 

It was admitted by both parties that a large sum was due 
on the mortgage, but they differed widely as to the amount. 
Innerarity, being willing to receive any amount which the 
mortgagors were willing to pay, and give them a general credit 
for so much paid on account, without compromitting his right 
to recover the whole amount claimed by him, gave a power of 
attorney to Thomas M. Blount, who was going to New York, 
where the appellants resided, “to receive from the trustees of 
the Appalachicola Land Company, in the city of New York, 
any sum or sums of money on account of and in part payment 
of the mortgage, &c., and to give such receipt or receipts, re- 
lease or releases, therefor, as may be deemed requisite to exon- 
erate the said trustees from so much of the said mortgage as 
may be paid by them on account and in part payment,” &c., &e. 

With this power of attorney, Blount proceeded to New York, 
and, instead of receiving such sums as the mortgagees might 
choose to pay on account, and giving such receipts or releases 
as he was authorized to give, he assumed to adjust and settle 
with the company the whole balance due on the mortgage, and 
to act as if he had been authorized to arbitrate and decide all 
the matters in variance between the parties, in the controver- 
sies then pending in the courts of Florida. For the sum ot 
$ 4,832.35, he gave the mortgagors a discharge for the balance 
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of the first instalme “nt, ine luding the disputed item of damages 
on the bill of exchange, claims, &e. And for a further sum 
of $8,525.38 he gave a discharge of one half the last instal- 
ment. Both Blount and the appellants well knew that In- 
nerarity had uniformly and tenaciously claimed a much larger 
amount as due on each of these items; and they ought to 
have known, that, even if no more was justly due on them 
than the amounts paid, Blount had no authority to com- 
promise or adjudicate on the justice of Innerarity’s claim. 
Besides these sums of money which are stated in Blount’s 
release to be the whole consideration thereof, he received also 
a written contract of Messrs. Curtis and Griswold, to pay a 
further sum of $ 5,000, on certain conditions; but to whom, or 
how, or on what contingency, it is difficult to discover from 
any thing that appears on the face of the paper, or the evidence 
in the cause. 

Soon after this transaction (on 20th January, 1810), In- 
herarity gave notice by letter to the appellants, that he repudi- 
ated the act of Blount, and says: — “So soon after his return 
as I saw Mr. Blount, he informed me of the provisional arrange- 
ment that he had made with you, subject to my approval. 
But this involved the suspension of the sum of $5,000, with the 
corresponding interest, &c., for which your contingent bond 
was proposed, &c., with the preliminary, however, of the can- 
cellation of the moiety of the mortgage. This proposition, I 
confess, startled me,” &e. 

The appellants, though thus informed by Innerarity that he 
considered “ Blount as placed in the position of their agent,” 
and that he was unwilling to ratify “ this provisional arrange- 
ment,”’ nevertheless proceeded to put on record in Florida the 
release given them by Blount. When this came to the knowl- 
edge of Innerarity, he again addressed them, by letter of 19th 
May, 1810, as follows: —‘T addressed you a letter on the 
20th of January last, and subsequently on the 25th of February, 
by original and duplicate, in which I advised you, that, having 
learned from 'T. M. Blount that he had an arrangement with 
you subject to my approval, as he stated to me and others, in 
relation to a discharge of one moiety of the mortgage, &c., I 
did not feel at liberty, as the representative of the interest of 
others, for the reasons stated in my said letter of 20th of 
January, to sanction the provisional contract which he made. 
To these letters | have received no answer, but to my great 
astonishment have just seen the deed of release given to you 
on the 19th of September, by Mr. Blount, in which he pro- 
poses to act as my attorney, and which deed professes to dis- 
charge the trustees from one moiety secured by the above- 























JANUARY TERM, 1848. 161 





Curtis et al. ». Innerarity et al. 





mentioned mortgage. In so doing Mr. Blount has transcended 
his authority as my attorney, as will appear by reference to my 
letter of attorney, &c., &c. Feeling it to be my duty to dis- 
avow this unauthorized assumption of my attorney, and not 
less my duty to give you timely warning to protect yourselves 
from injury, I hereby notify you that I disavow and repudiate 
the deed of release, &c. I have not received, nor will not re- 
ceive, any part of the money paid by you to Mr. Blount; but 
will look to you and the original security for the debt due 
under the said mortgage.” 

The receipt of these letters is admitted by the appellants in 
their answer to a supplemental bill filed by Innerarity (June 12th, 
1840), for the purpose of having Blount’s release delivered up, 
and the whole transaction between him and the trustees de- 
clared fraudulent and void. On the 6th of July, 1840, Carno- 
chan, one of the trustees, filed his cross bill to make Blount a 
party, and praying that, inasmuch as the money paid to him by 
the trustees had not been applied to .the purpose for which it 
was designed, it may be paid into court and held under 
their control. On the 9th of April, 1841, the appellants filed 
another cross bill, insisting on the full power of Blount in the 
transaction, and praying the court to confirm and establish the 
release, and to order satisfaction to be entered on the mortgage 
accordingly. 

And finally, on the 27th of June, 1841, after it was ascer- 
tained that Blount and the Bank of Pensacola (of which he 
was president, and in which he had deposited the money) 
were both insolvent, and that the money paid to him was lost, 
the appellants, in their answer to the cross bill, for the first 
time, otler ‘*‘ to waive the said release,” and “ be satisfied that 
payment shall be held and regarded as on account of the mort- 
gage generally, and be credited pro tanto.” 

On these facts, the appellants contend that they are entitled 
to a credit for the money paid to Blount, because he was 
authorized to receive it; and although the settlement he made 
and the release he gave ‘may be void for want of authority, yet 
his acts, so far as they were authorized, were valid and binding 
on his principal. 

“ Regularly it is true,” says Lord Coke, “ that when a man 
doth less than the commandment or authority committed unto 
him, then, the commandment or authority being not pursued, 
the act is void. And when a man doth that which he is 
authorized to do, and more, then it is good for that which is 
warranted, and void for the rest. Yet both these rules have 
divers exceptions and limitations.” (Co. Lit. 258 a.) And 
* Lord Coke is well warranted,” says Mr. Justice Story (Story 
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on Agency, $ 166), “in suggesting that there are exceptions 
and limitations. Where there is a complete execution of the 
authority, and something ev abundanti is added which is im- 
proper, then the execution is good and the excess only is void. 
But when there is not the complete execution of the power, or 
when the boundaries between the excess and the rightful ex- 
ecution are not distinguishable, then the whole would be 
void.” 

It is contended, in the present case, that the excess and the 
rightful execution are easily distinguishable, and that the re- 
ceipt of the money was a valid act and binding on his princi- 
pal, though the settlement and release were void. But we are 
of opinion, that the appellants have not put themselves in a 
condition to have the benefit of this prineiple. Blount’s power 
of attorney was a bare authority to receive money on account 
of the mortgage then in litigation, if the appellants chose to 
pay him any, leaving all the questions in dispute between the 
parties open to future adjustment. But the mortgagors refuse 
to pay him money on the conditions on which he was author- 
ized to receive it, and give a valid acquittance. On the con- 
trary, the money given to Blount is on their own terms, and 
in consideration of a settlement, arrangement, and release, which 
they knew, or ought to have known, Blount had no authority 
to make. The money paid, the bond given, the receipt taken, 
discharging them from the balance claimed on the bill of ex- 
change and from one half of the last instalment, constitute 
one transaction. Having advanced the money on their own 
terms and conditions, and not on those tendered by Innerarity, 
they put him into a situation in which he must either affirm 
or repudiate the whole transaction. For if he accepted the 
money, they might insist that he could not reject the consider- 
ation on which it was given, on the familiar principle of the 
law, “that the principal cannot ratify a transaction of his 
agent in part, and repudiate it as to the rest.” (Story on 
Agency, § 250.) Besides, by thus undertaking to enter into 
a treaty with Blount which they knew could not be binding 
without the assent of Innerarity, they in fact constituted Blount 
their ambassador or agent to obtain its confirmation. ‘They 
had a perfect right to refuse to pay money on the terms dic- 
tated by Innerarity in his jetter of attorney ; and Innerarity had 
an equal right to refuse it on their terms. And when informed 
by him, soon after the transaction, that he considers Blount as 
their agent, and that he had proposed this transaction as a 
provisional arrangement subject to the approval of Innerarity, 
they keep silence till he again repudiates the transaction and 
files a bill to set it aside, and never intimate a_ willingness 
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that Innerarity shall receive the money on the tegms he c ffered, 
till near two years afterwards, when the money was lost by 
the insolvency of Blount and the bank. ‘This assent of the 
appellants to the terms of Innerarity came too late, after the 
money had been lost by their obstinate pertinacity in endeavours 
to compel him to accept it on their own terms. 

We are of opinion, therefore, that the Court of Appeals 
have not erred in refusing to credit the appellants with this 
sum as a payment on the mortgage. 

The decree of the Court of Appeals of Florida is therefore 
aflirmed. 


Order. 

This cause came on to be heard on the transcript of the 
record from the Court of Appeals for the Territory of Florida, 
and was argued by counsel. On consideration whereof, it is 
now here considered and decreed by this court, that the decree 
of the said Court of Appeals in this cause be and the same is 
hereby affirmed, with costs and damages at the rate of six per 
centum per annum, and that the time of redemption be ex- 
tended to six months from and after the filing of the mandate 
of this court in this case in the court below. 





Netson F. SHetton, APPELLANT, v. CLayTon TIFFIN AND LILBURN 
P. Perry. 


Where an individual has resided in a State for a considerable time, being engaged 
in the prosecution of business, he may well be presumed to be a citizen of such 
State unless the contrary appear. And this principle is strengthened when the 
individual lives on a plantation and cultivates it with a large force, claiming and 
improving the property as his own. 

On a change of domicile from one State to another, citizenship may depend upon 
the intention of the individual. But this intention may be p more satistac- 
torily by acts than declarations. An exercise of the right of suffrage is conclu- 
sive upon the subject; but acquiring a right of suffrage, accompanied by acts 
which show a permanent location, unexplained, may be sufficient. 

The facts, that the party and his wife were residents of Louisiana for more than 
two years before the commencement of the suit; that he was absent only once, 
on a visit to a watering-place; that he resided the greater part of the time ona 
plantation which he claimed as his own: that he constructed upon it a more 
secure and comfortable dwelling-house . that he observed to a witness that he 
considered himself a resident, — are sufficient to justifv the Circuit Court of Lou- 

isiana in exercising jurisdiction in a suit brought against that party by a citizen 

of Missouri. 

Where fraud is alleged in a bill, and relief is prayed against a judgment and a 
judicial sale of property, a demurrer to the bill, that relief can be had at law, is 
not sustainable. 

Where a citizen of Virginia sued, in the Circuit Court of Louisiana, two persons 
jointly, one of whom was a citizen of Louisiana and the other of Missouri, and 
an attorney appeared for both defendants, the citizen of Missouri is at liberty to 
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show that the agpearance for him was unauthorized. If he shows this, he is not 
bound by the prbece edings of the court, whose judgment, as to him, is a nullity. 

A judgment ofa State court, that the de bt had been extinguished, given in an action 
which was not brought for the recovery of the debt, and which action, moreover, 
had been discontinued by the plaintiff, cannot be set up in bar of proceedings in 
the Circuit Court for the recovery of the debt, which proceedings had been com- 
menced when the judgment of the State court was given. 

Where a worthless promissory note is imposed upon the vendor as part of the cash 
yayment, it would seem that, if any fraud has been practised upon the vendor 
4 the vendee , the amount of the ‘note still remains an equitable lien upon the 


land. 


THis was an appeal from the Circuit Court of the United 
States for East Louisiana, sitting as a court of equity. 

On the Ist of August, 1837, Clayton Tiffin and Lilburn P. 
Perry received a deed for a tract of land on the western bank 
of the Mississippi River, about five miles above the town of 
Vicksburg, and containing six hundred and forty-four acres 

On the 10th of April, 1838, Tiffin and Perry sold the same 
land, together with a large number of negroes? to Samuel 
Anderson, for the sum of seventy-five thousand dollars. The 
sale was stated to be for cash. But in fact the payment was 
to be made in this way : — 


Funds supposed to be as good as cash, . . $35,000 
Notes secured by mortgage, . R . 40,000 


& 75,000 


John M. Perry, the father of Lilburn P. Perry, and father-in- 
law of Tiffin, became the agent to receive these funds. ‘The 
$35,000 was again divided into two classes, viz., a debt of 
$ 13,000, which was due to Anderson by Lilburn P. Perry 
and John M. Perry, and which debt became thus extinguished, 
and a note for $§ 18,282.65, given by Austin, Ragan, and Bo- 
hannon, payable to Anderson on the Ist April, 1839. 

The sum of $35,000 being thus arranged, the balance of 
$ 40,000 was not provided for until some time afterwards, viz. 
on the Ist of March, 1839, when Anderson gave the following 
notes : — 


$ 13,333,995. On or before the first day of January, 1842, 
we promise to pay Lilbourne P. Perry the just and full sum of 
thirteen thousand three hundred and thirty-three dollars, value 
received, for land and negroes purchased of Clayton Tiffin and 
Lilbourne P. Perry ; for the true payment of which we bind 
ourselves, our heirs, &c., firmly by these presents. Given un- 
der our hands and seals, this the first of March, 1839. 

Samvet ANDERSON, [ SEAL. | 
Ne varietur, July 9th, 1839. 
Ricuarp Cus. Downes, _ [seat.| 
J. judge parish Madison, Louisiana. 
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(Indorsed. ) 
For value received, I assign the within note to Clayton Tif- 
fin, October 22d, 1839, 
L. P. Perry, 
For his agent J. M. Perry. 
216. Filed 23d Nov., 1839. 
Joun 'T’. Mason, Clerk. 


$ 13, aueree On or before the first of January, 1843, we 
promise to pay Lilbourne P. Perry the just and full sum of 
thirteen thousand three hundred and thirty-three dollars, value 
received, for land and negroes purchased of Ck: vyton "Tiffin and 
Lilbourne P. Perry ; for the true payment of which we bind 
ourselves, our heirs, &c., firmly by these presents. Given un- 
der our hands and seals, this the first day of March, 1839. 
(Signed, ) SamvueL ANDERSON, [ SEAL. | 
Ne varietur, July 9th, 1839. 
Ricuarp Cus. Downes, [sEat. | 
J. judge parish Madison, Louisiana. 
(Indorsed) 216. Filed Nov., 1839. 
Joun 'T’. Mason, Clerk. 


$ 13,333,295. On or before the first of January, 1844, we 
promise to pay Lilbourne P. Perry the just and full sum of 
thirteen thousand three hundred and thirty-three dollars, value 
received, for land and slaves purchased of Clayton 'Tiflin and 
Lilbourne P. Perry ; for the true payment of which we bind 
ourselves, our heirs, &c., firmly by these presents. Given un- 
der our hands and seals, this the first d: ay of March, 1839. 
(Signed, ) SamueEL ANDERSON, [sea] 
Ne varietur, July 9th, 1839. 
Ricnuarp Cus. Downes, [sEat. | 
J. judge of parish Madison, Louisiana. 
(Indorsed) 216. Filed 28 Nov., 1839. 
Joun 'T. Mason, Clerk. 


On the 9th of July, 1839, the remaining part of the agree- 
ment was carried into effect, by Anderson’s executing a mort- 
gage to Lilburn P. Perry, and in favor of whomsoever may 
become the legal holder and owner of the above notes, of the 
property, land, and slaves, which had been conveyed to An- 
derson by the deed from Tiffin and Perry. 

On the same 9th of July, Anderson executed another mort- 
gage, reciting that he was justly indebted to Nelson EF. Shel- 
ton, of Goochland county, im the State of Virginia, in the sum 
of § 45,550, and mortgaging the same property to secure it, — 
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“it being understood that this mortgage is posterior to that 
granted by the said Samuel Anderson in favor of Lilburn P. 
Perry on this day.” This sum of $45,550 was divided into 
two notes, payable on the Ist of January, 1845, and Ist of 
January, 1846. Whilst upon the subject of this last mortgage, 
it may be as well to say that another was substituted for it, 
with the consent of all parties, on the 17th of March, 1540, in 
which Robert Anderson, of Virginia, was also included, as a 
creditor to the amount of § 33,000. This, like the other, refer- 
red to the prior mortgage give n to Perry. 

It is proper now to go back a few months in the order of 
time. 

In January, 1839, Hillery Mosely and William W. Bouldin, 
citizens of Virginia, filed a petition in the Circuit Court of the 
United States against John M. Perry and Lilburn P. Perry, 
alleging that the Perrys were indebted to the petitioners in the 
sum of $7,560, upon a promissory note. As the proceedings 
upon this suit, as far as the appearance of Lilburn P. Perry 
was concerned, were drawn into question, it is better to go 
through with this branch of the case entirely before recurring 
to any other part of it. On the 12th of January, an order of 
court was directed to Lilburn P. Perry, commanding him to 
file his answer within ten days, to which the marshal made 
the following return : — 


“ Defendant, L. P. Perry, could not be found, after diligent 
search and inquiry. Returned Feb. 23, 1839. 
“J. P. Watven, Deputy Marshal.” 


A writ of arrest was then issued, directing the marshal to 
seize the bodies of John M. Perry and Lilburn P. Perry, and 
confine them till they should give security not to leave the 
State without permission of the court, to which the marshal 
made the following return : — 


Marshal’s Return. 


Received 12th January, 1839; and, on the 18th same 
month, arrested and took defendant, John M. Perry, into my 
custody, from whence he was released by giving bond, with Z. 
H. Rawlings, Charles Johnson, and H. Lewis, as sureties, in 
the parish of Madison, 450 miles from New Orleans, in the 
astern District of Louisiana; which bail bond is herein re- 
turned ; and Lilbourne P. Perry could not be found, after dili- 
gent search and inquiry, and executing this writ in all other 
things as the law directs. Returned February 23d, 1839. 

(Signed, ) J. H. Hotuann, Marshal. 
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After this, B. A. Crawford, calling himself “ attorney for de- 
fendants,” filed an answer for John M. Perry and Lilburn P. 
Perry, and the cause regularly proceeded to trial, Mr. Craw- 
ford attending to it in all its stages as attorney for both de- 
fendants. In June, 1839, it was tried, and the jury fonnd a 
verdict for $7,560. In July, a fi. fu. was issued, the return to 
which was, “no property.” In October, an alias was issued, 
to which the marshal made the following return, viz. : — 


Marshal's Return. 


Received 23d day of October, 1839, and on the same day 
made demand of the amount of the within fi. fu., at the resi- 
dence of the within-named defendants, John M. Perry and Lil- 
bourne P. Perry, which was refused. I seized, on the 23d day 
of November, 1859, a debt due by Samuel Anderson to the 
within-named Lilbourne P. Perry, for forty thousand dollars. 
There was three notes given by said Anderson to said Perry, 
and mortgage on fifty slaves and six hundred and forty acres 
of land, to receive the payment of said debt to satisfy this fi. 
fa., aud after advertising the said claim ten entire days from 
the last day of the notice of seizure, and having appraisers 
appointed according to law, who appraised said property 
to be worth twenty-eight thousand dollars, cash valuation, 
on the 1l0th day of December, 1839, and then, on the same 
day, oilered the property for sale for cash, and repeatedly ery- 
ing it, — there was no sale for want of a bid to the amount re- 
quired by law, and then I advertised the same property, and 
sold the same on the 4th day of January, 1840, on a credit of 
twelve months, when Samuel Anderson became the purchaser 
thereof for the sum of five thousand dollars, he being the high- 
est and last bidder, for which he gave his bond, with John B. 
Bemiss and Aaron Lilly as security ; which bond I received, 
and the said bond is herewith returned ; four hundred and thir- 
ty miles from New Orleans. 

(Signed, ) M. Marieny, U. S. Marshal. 
By Joun N. Donouve, 
Deputy U. S. Marshal. 

In January, 1840, a capias ad satisfaciendum was issued 
against both the Perrys for the balance of the judgment after 
deducting the proceeds of the sale to Anderson, to which writ 
the marshal made the following return : — 


Marshal’s Return. 
Received Thursday, the 16th Januarv, 1840, and after dili- 
gent search and inquiry, the within-named defendants, John 
M. Perry and Lilbown P. Perry, could not be found in the 
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Kastern District of Louisiana, — distance five hundred miles 
from New Orleans. 
(Signed, ) M. Marieny, U. S. Marshal. 
By Joun N. Dononve, 
Deputy U. S. Marshal. 


The marshal soon afterwards executed the following convey- 
ance to Anderson : — 


State or Lousiana, Parish of Madison : 

Whereas I, John N. Donohue, deputy United States marshal 
in and for the Eastern District of the State of Louisiana, by 
virtue of a writ of fier? facias issued from the Cireuit Court of 
the United States for the Ninth Cireuit in and for district and 
State aforesaid, at the suit of Mosely and Bouldin v. John M. 
Perry and Lilbourne P. Perry, I did seize a certain debt owing 
by Samuel Anderson to said Lilbourne P. Perry, as evidenced 
by three promissory notes, dated Ist of March, 1839, due in 
the years 1842, 1843, and 1844, each for the sum of thirteen 
thousand three hundred and thirty-three dollars, payable by 
said Samuel Anderson to the said Lilbourne P. Perry, which 
notes are “ paraphin ” on the 9th of July, 1839, together with 
the mortgage intended to secure said notes or debts, recorded 
in the office of the parish judge of the parish of Madison, in 
the parish and State aforesaid, in the record-book of conven- 
tional and legal mortgages, pages 27 and 28, where there are 
fifty slaves and six hundred forty acres of land mortgaged to 
secure the payment of said notes and mortgage, seized as the 
property of said Lilbourne P. Perry, and, having exposed the 
same to public sale as aforesaid, on a credit of twelve months, 
when Samuel Anderson became the purchaser thereof at the 
price of five thousand dollars, for which he gave his bond with 
John B. Bemis and Aaron Lilly as his securities, payable in 
twelve months after the date thereof, all in due form of law, 
and which bond I hereby acknowledge to have received. 

Now, therefore, know all men by these presents, that I, the 
said deputy as aforesaid, do, in consideration of the premises, 
and by virtue of the act in such cases made and provided, 
grant, bargain, sell, assign, and set over to the said Samuel An- 
derson, his heirs and assigns, all the right, title, and interest or 
demand, which the said Lilbourne P. Perry had, in and to the 
said debt, notes, and mortgage, as before described, on the 
twenty-third day of November, A. D. 1839, or at any time 
since, or to any part thereof; to hold the same to the said 
Samuel Anderson, his heirs and assigns for ever, hereby subro- 
gating (as far as my act in the premises can) said Samuel to all 
the rights which the said Lilbourne P. Perry had or has, in, 
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under, and to the aforesaid mortgage ; and the said Samuel 
Anderson being present hereby accepts this conveyance, and 
hereby specially mortgages the above-described debt and mort- 
gage to secure the final payment of the purchase-money, and 
all interest and costs that may accrue in the premises. 

Done and passed in the State and parish aforesaid in pres- 
ence of John B. Bemiss and Aaron Lilly, competent witnesses, 
who have signed with me, said deputy U.S. Marshal, and 
Samuel Anderson, this 4th day of January, 1840 
and said Samuel Anderson before signing. 

(Signed, ) Joun N. Dononve. 


Having traced this suit to its termination, we must turn our 
attention to another. 

On the 23d of November, 1839, Lilburn P. Perry, by Martin, 
Richardson, and Stacy, his attorneys, filed a petition in the 
District Court in and for the parish of Madison, setting forth 
Anderson’s indebtedness to him upon the mortgage and notes 
above described for 8 40,000, and stating his belief that An- 
derson was about to leave the State of Louisiana, and that he 
would, unless restrained by the conservative process of the 
court, remove his property out of the State before the debt or 
any part of it became payable. He therefore prayed for a writ 
of attachment to be levied upon the plantation, crops, and ne- 
groes. At the time of filing this petition, Perry filed also the 
original promissory notes, being three in number, for $ 13,333 
each, payable Ist of January, 1842, °45, 44. With the peti- 
tion was filed also the affidavit of John M. Perry, signing him- 
self “agent for L. P. Perry,” who was stated to be absent from 
the State of Louisiana. 

The attachment was ordered and issued; but on the 27th 
of November, John M. Perry filed in court the following, 
viz. : — 

Instructions. 
Linpourne P. Perry i 
v. 9th District Court. — An attachment. 
SamuEL ANDERSON. § 

I, John M. Perry, acting as agent for Lilbourne P. Perry, 
plaintiff in above-entitled suit, hereby direct Thomas B. Scott, 
of the parish of Madison, to return the writ of attachment now 
in his hands, in the suit of Lilbourne P. Perry v. Samuel An- 
derson, No. 216, on the docket of said District Court for the 
parish of Madison, to the clerk’s oflice of said court, without 
making any seizure or service on said writ of attachment; and 
I furthermore hereby direct said sherif and clerk, that all pro- 
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ceedings had, or to be had, under said attachment, be dismissed 
and discontinued. 
(Signed, ) JOHN M. PERRY, 
Agent for L. P. Perry, Clayton Tiffin, 
J. H. Martin, Geo. W. Grove. 
Received on the 27th November, A. D. 1839, and served on 
the 28th of same month and year, by handing a certified copy 
of this writ of attachment to the defendant, Samuel Anderson, 
in person, at the court-house in Richmond, and then was in- 
struct{ed by] the plaintiff im this case not to levy the attach- 
ment, but to return it to the clerk’s office, as will be seen by 
reference to the within order from him. Service $ 2. 


= 


(Signed, ) T. B. Scort, Sheriff. 





The cause remained in this condition for nearly a year, when 
Anderson filed the following answer, on the 18th of November, 
1840: — 


Linpourne P. Perry 
v. 
SamurLt ANDERSON. 

The defendant came into court, and for answer to plaintiff’s 
petition in this suit filed, denies all and singular the allegations 
therein contained and set forth. And for further answer there- 
to he says, that the notes mentioned and appended to plain- 
tiff’s petition were executed and delivered to the petitioner, as 
set forth therein ; also, that the mortgage set forth was execut- 
ed as set forth, and for the purposes as shown in said mortgage. 

This defendant for further [answer] sets forth, that on the 
23d day of November, A. D. 1839, John N. Donohue. deputy 
United States marshal, in virtue of a writ of fier? facias, then 
in his hands, which issued from the Cireuit Court of the Unit- 
ed States for the Ninth Cireuit, in the Eastern District of Lou- 
isiana, at the suit of Mosely and Bouldin against John M. Perry 
and Lilbourne P. Perry, seized upon the several promissory 
hotes mentioned in, and appended to, plaintit?’s petition, and 
the mortgage securing the same: and afterwards, to wit, on 
the 4th day of January, A. D. 1840, proceeded to sell the said 
notes and mortgage, in satisfaction of the said fier? facias of 
Mosely and Bouldin v. John M. Perry and Lilbourne P. Perry, 
when this defendant became the purchaser of said notes and 
mortgage, at the last and highest bid. All of which will more 
fully appear by the annexed copy of said marshal’s sale, which 
is herewith filed, and made part of this answer. 

This defendant further shows, that, at the time of the seiz- 
ure of the said notes and mortgage, they were due and payable 
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to Lilbourne P. Perry only, and were his property at the time 
of said seizure by the deputy marshal as aforesaid. And de- 
fendant further shows, that the indorsement made on the back 
of one of the notes due on the Ist of January, 1842, was not 
made at the date thereof, to wit, on the 22d of October, 1839, 
but was made after the said seizure so made by the marshal as 
aforesaid ; and said assignment was only dated for the purpose 
of evading said seizure. All of which this defendant will be 
prepared to show on the trial of this suit. 

‘This defendant therefore shows and alleges, that by virtue of 
the purchase made by him at the marshal’s aforesaid, the said 
debt, mentioned and shown by said note sued on, and the 
mortgage securing, have been discharged and extinguished by 
confusion, and by this defendant’s becoming the owner of the 
said debt and mortgage. 

Defendant therefore prays that plaintiff’s demand be re- 
jected, and that the notes sued on and mortgage may be de- 
creed to be discharged and extinguished by the confusion cre- 
ated by said sale, as before set forth. 


(Signed, ) Joun B. Bemiss, Alt’y for def'ts. 


On the 18th of May, 1841, the counsel of Perry made the 
following motion : — 


L.. P. Perry 
v. 
SamueL ANDERSON. 
Plaintiff by his undersigned counsel moves that this suit be 
dismissed at his costs. 
Martin, Ricuarpson, & Sracy, Attorneys. 


And on the 20th of May, 1841, the following was entered on 
the minutes of the court. 


Litpourn P. Perry 
v. 
SamueL ANDERSON. 

Motion filed by plaintiff’s counsel to dismiss this suit at 
plaintitf’s costs. 

Ordered, that the motion to dismiss be sustained, and that 
this suit be dismissed at plaintiff’s cost, by consent of the par- 
ties. It is also ordered, that the three notes on file in said suit 
be not withdrawn therefrom by either party, unless upon an or- 
der of this court, previously and ‘contradictorily rendered with 
the other party, after due notice to him; and defendant has 
leave to withdraw documents marked A, by leaving a certified 
copy with the clerk. 
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Motion. 
Litsourn P. Perry 
v. 216. 
SamvueL ANDERSON. 

The defendant herein moves this honorable court for a rule 
on plaintif, to show cause why the notes sued on in above-en- 
titled suit should not be given up to him upon his leaving a 
certified copy of said notes, they being the property of said de- 
fendant, &c. Bemiss & Pierce, 

Att’ys for defendants. 
Judgment. 

By reason of the law and the evidence in this case, and by 
reason of a motion of plaintiff’s counsel thereto, it is ordered, 
adjudged, and decreed, that judgment be rendered as if nonsuit 
in this case, and that the notes herein filed be not withdrawn 
until leave [be] obtained ; and that the plaintiffs pay the costs 
of suit to be taxed. Read and signed in open court, this 3d 
day of June, A. D. 1841. 

B. G. Tenny, Judge 9th Dist. 


The cause remained in this position for nearly a year, a bill 
having been filed in the mean time, viz. on the 21st April, 
1842, in the Cireuit Court of the United States, by Tiffin and 
Perry against Anderson and Shelton. ‘This bill (which is the 
present case) will receive particular notice after the history of 
the proceedings in the Parish Court shall have been finished. 

On the 11th of May, 1842, the following motion was made 
in the Parish Court : — 


Motion to withdraw notes filed, and it is ordered by the 
court, that L. P. Perry, the plaintiff in this suit, show cause on 
Thursday, the 19th instant, why the application should not be 
granted. 

Answer. 
Litgourn P. Perry 
v. Ninth District Court, parish of Madison. 
SamueL ANDERSON. 

The plaintiff, Lilbourne P. Perry, for cause against the rule 
taken upon him by Samuel Anderson, why the notes sued on 
should not be withdrawn and delivered up to said Anderson, 
shows, that the plaintiff has taken a voluntary nonsuit in the 
above cause, after issue joined, which issue has never been ei- 
ther tried or decided ; but that plaintiff now stands on the rec- 
ord as the owner of said notes, and he denies that said Ander- 
son can have an order of this court for the delivery to him of 
said notes until it shall have been decided in a suit, regularly 
brought for that purpose, that said Anderson is the owner of 
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said notes, which issue he denies can be tried upon the said 
defendant’s rule to show cause ; wherefore, and for other rea- 
sons equally apparent, he prays that defendant may be dis- 
charged at his costs. 


D. 8. Stacy, Att’y for pl ff. 


On the 19th of May, 1842, the court overruled the above 
exceptions, and ordered the trial of the rule to proceed; when 
a motion was made on the part of Perry for a continuance, and 
an affidavit of John M. Perry filed in support of the motion. 
The affidavit stated the absence of a material witness, viz. 
Crawford, the attorney in the suit of Mosely and Boulding 
against John M. Perry and Lilburn P. Perry, and that he ex- 
pected to prove by him that he, Crawford, put in an answer 
by mistake for the said Lilburn P. Perry, and that he, said 
Crawford, never had any authority from the said Lilburn P. 
Perry, or from any duly authorized attorney or agent of said 
Lilburn P. Perry, to put in said answer, or to make any answer 
or plea of any description whatever, or in any manner whatever 
to represent said Lilburn P. Perry in said suit. John M. Perry 
also filed the following affidavit : — 


“ John M. Perry, agent and attorney in fact of the plaintiff in 
the above-entitled suit, makes oath, that he is the agent of 
Lilbourn P. Perry, the said plaintiff; that said Lilbourn P. 
Perry is absent at this time from the State of Louisiana, and 
he, said Lilbourn P. Perry, resides in the State of Missouri, and 
has resided in said State of Missouri for several years past ; 
that Lilbourn P. Perry has not been within the vicinity of the 
State of Louisiana for nearly or quite two years past, and that 
ever since the said Lilbourn P. Perry left the State of Louisiana, 
which affiant believes was in the fall of the year 1838, and 
became a resident in the State of Missouri, affiant has been, as 
he is now, the agent and attorney in fact of the said Lilbourn 
P. Perry. 

“ Affiant swears, that not until Wednesday, the 18th day of 
May, in the year 1842, was affiant apprised that any such 
motion as that now before the court, made on the part of Sam- 
uel Anderson, had been made, nor had afliant any knowledge 
that any such motion was intended to be made on the part of 
said Anderson, or any one claiming under him. 

‘* Affiant swears further, that Bennet A. Crawford, who resides 
in the city of New Orleans, is a witness whose testimony is 
material for the substantiation of the claims of the said Lil- 
bourn P. Perry on the trial of said motion; that the said Lil- 
bourn P. Perry cannot go safely to trial without the evidence of 
said Crawford, and that he expects to prove by said Crawford 
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such facts as will show the said Anderson has no title in and 
to said notes. 

“ Afliant swears, also, that since he was informed of the ex- 
istence of said motion, he has not had time to procure the tes- 
timony of said Crawford, and that he cannot procure said tes- 
tumony of said Crawford in time to go to trial at the present 
term of this court, but he, afliant, expects to procure said testi- 
mony of said Crawford so as to go to trial at the next term 
of this honorable court; and finally, that this affidavit is not 
taken for the purpose of delay, but only to obtain substantial 
justice. 

“ Joun M. Perry.” 


The court having ordered the trial of the rule to proceed, 
the counsel of Perry declined to make any further appearance, 
and took a bill of exceptions, which was signed by the judge. 

Anderson then offered in evidence the proceedings consequent 
upon the judgment in the case of Mosely and Boulding against 
John M. Perry and Lilburn P. Perry, the execution, the sale 
to Anderson, and the deed to him by the marshal, all of which 
have been stated above. 

On the 19th of May, 1842, the court rendered the following 
judgment : — 


“On a rule to show cause. — By reason of the law and the 
evidence being in favor of the defendant, and against the 
plaintiff, Lalbourn P. Perry, and the defendant’s answer to the 
plaintiff’s petition, and the evidence being considered, and the 
defendant, Samuel Anderson, having proved to the satisfaction 
of the court, that he has, since the institution of this suit, be- 
come the true and legal owner of the three notes sued on, and 
the indebtedness set forth in plaintiff’s petition having been 
extinguished by confusion, it is ordered, adjudged, and decreed, 
that the defendant, Samuel Anderson, have judgment in his 
favor, and against the plaintiff, Lilbourn P. Perry, and that said 
Samuel Anderson be decreed to be the true and legal owner of 
the said three notes, the same being extinguished by confusion, 
and that the same be adjudged and decreed to be delivered up 
to said defendant, Samuel Anderson, and that the said LL. 
P. Perry pay the costs of this suit, to be taxed. Done and 
signed in open court, this 1842. 

“ 'T Hos. Curry, 
District Judge, Ninth Judicial District.” 


From this judgment an appeal was prayed and granted to 
the Supreme Court of the State of Louisiana. 

On the 3d of December, 1842, Anderson received the origi- 
nal notes from the clerk of the court. 
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We must now turn our attention to another suit. 

It has been already stated, that on the 17th of March, 1840, 
Samuel Anderson acknowledged himself indebted to Nelson F. 
Shelton, of Virginia, to the amount of $ 45,550, and to Robert 
Anderson, also of Virginia, to the amount of § 9,000; and that 
he mortgaged all the property which he had purchased from 
Tiffin and Perry to secure those debts, making this last mort- 
gage posterior to that to 'Tiflin and Perry. 

On the 3d of April, 1841, Nelson EF. Shelton and Robert 
Anderson filed a petition in the Ninth District Court for the 
State of Louisiana, holding sessions tn and for the parish of 
Madison, setting forth the mortgage, and praying that the sheriff 
might be ordered to seize and sell, for cash, so much of the 
mortgaged property as would pay their respective debts. 

On the 12th of April, 1841, the judge issued the order, as 
prayed. 

On the 10th of July, 1841, the sheriff returned that he had 
offered the property at public auction, “and Nelson EF. Shelton, 
sen’r, and Robert Anderson, the plaintiffs herein, beg present, 
bid for said property the sum of thirty-six thousand dollars, 
which being the highest bid or offer made, and being over and 
above two thirds of the cash valuation of the same, the said 
property was adjudicated to Nelson EF. Shelton, sen’r, and 
Robert Anderson, at and for the said sum of thirty-six thousand 
($36,000) dollars, subject to all the privileges and mortgages 
enctunbering the same; wherefore, in virtue of the premises 
herein set forth, and of the law in such case made and pro- 
vided, and for and in consideration of the price above described, 
I, ‘Thomas Bb. Scott, sheriff as aforesaid, do sell, transfer, and 
convey unto the said Nelson EF. Shelton, sen’r, and Robert 
Anderson, in proportion to the claim of each plaintiff in said 
writ of seizure, all the right, title, and interest of the said de- 
fendant, Samuel Anderson, in and to the before described, and 
al the appurtenances thereunto belonging, unto them, the said 
Nelson EF. Shelton, sen’r, and Robert Anderson, and their heirs 
or assigns for ever. 

‘In testimony whereof, [have hereunto set my hand, at the 
parish of Madison, State of Louisiana, on this the sixteenth 
day of June, eighteen hundred and forty-one, in the presence 
of Alexander 'T. Steele and Edmond Cavelier, competent wit- 
nesses, Who have signed with me the said sheriff. 

(Signed, ) 'Tno. B. Scort, 
Sheriff of the Parish of Madison, Louisiana.’ 


It is not necessary to insert in this statement two suits which 
are inserted in the record, which were carried on, one in the 
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Circuit Court of the United States by Tiffin, upon his own ac- 
count, against Anderson, upon three promissory notes, amount- 
ing in the whole to § 12,065, and the other in a court of Missis- 
sippt by Anderson, for the use of Clayton Titlin, against Austin, 
Ragan, and Bohannon, upon the note for $ 18,282, which An- 
derson had considered a part of his cash payment, as above 
narrated. Both these suits ended in judgments which produced 
no fruits. 

We come now to the suit in the Circuit Court, which was 
the basis of the present appeal. 

On the 21st of April, 1842, Clayton Tiffin and Lilburn P. 
Perry filed a bill on the equity side of the Circuit Court of the 
United States. They state themselves to be residents of the 
city of St. Louis and citizens of the State of Missouri, and file 
the bill against Samuel Anderson, Robert Anderson, Nelson EF. 
Shelton, Hillery Mosely, and William W. Bouldin. The bill 
recites the sale to Samuel Anderson, the deficiency in the cash 
payment, the execution of the notes and mortgage by Ander- 
son, the suit against him by Lilburn P. Perry, the suit against 
Perry by Mosely and Bouldin, the judgment, the sale of the 
whole interest to Anderson for § 5,000, the foreclosure of Shel- 
ton’s mortgage with an intent to defraud, and then avers, that, 
at the institution of the suit by Mosely and Bouldin against 
Perry, the latter was not a citizen of Louisiana, but of Missou- 
ri; that he was never served with process, and never employed 
any one to appear for him; that the judgment was thereby 
wrongfully recovered, and is void; that admitting the validity 
of the judgment, yet the subsequent proceedings were irregu- 
lar; that the land and slaves never were the sole property of 
Perry, and that Anderson knew it; that the first note was spe- 
cially indorsed to Tiffin as a part of his share; that this was 
done before it was seized as being the property of Perry. The 
bill then prayed that the judgment of Mosely and Bouldin 
might be set aside, that their mortgage might be foreclosed, 
and for general relief, and for an injunction. 

The defendants, Samuel Anderson and Nelson F. Shelton, 
demurred to the bill for want of equity, which being overruled, 
they severally pleaded to the jurisdiction of the court, that said 
Shelton, and all the other defendants except Samuel Anderson, 
were citizens of the State of Virginia. Upon these pleas, evi- 
dence was taken on both sides, and on that evidence the pleas 
were overruled. 

The defendants who had pleaded and Robert Anderson then 
put in their answers to the bill. The grounds of defence set 
up and relied upon by the defendants were, — 

Ist. That it was part of their original contract of purchase 
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that the complait unants W ould r receive, in satisfaction of the cash 
payment, the debt due to Samuel Anderson by John M. and L. 
P. Perry, and the note on Austin, Ragan, and Bohannon ; that 
complainants knew the drawers and the value of the note, and 
that, but for their agreement to receive these notes, he would 
not have given the price at which he purchased; and that, 
therefore, they have no right to claim of him any thing on aec- 
count of their failure to collect said note of the drawers. 

2d. That, before the execution of the three notes secured by 
the mortgage, Samuel Anderson and John M. Perry gave three 
notes, for about the aggregate amount of $ 12,000, to the said 
Clayton Tiflin, with the understanding and agreement, that 
thereafter, when the said mortgage notes were executed, one 
of them was to be given to him for the said three first-men- 
tioned notes, which were then to be surrendered up. ‘That this 
had not been done. On the contrary, the complainants re- 
tained all the three mortgage notes, and that said Clayton 'Tiffin 
had not only not surrendered the three other notes given to 
him, but had sued on them in the same United States Circuit 
Court, and had recovered judgments thereon, and that, there- 
fore, the mortgage debt ought to be credited by the amount of 
those judgments. 

3d. That Samuel Anderson had, in good faith, purchased 
and paid for the said three mortgage notes, amounting to 
$ 40,000, when seized and sold on the 4th of January, 1840, 
by the marshal, under execution from the same United States 
Circuit Court, on a judgment therein obtained by Mosely and 
Bouldin against the said Lilburn P. Perry and John M. Perry ; 
that the said Lilburn P. Perry appeared to that suit by a licensed 
attorney-at-law ; that all the proceedings in the suit, and 
virtue of the execution, were regular and legal; and that the 
sale under said execution, and his purchase, had been decided 
to be valid by the District Court of the Ninth District of Lou- 
isiana (a State court), ina suit of Lilburn P. Perry against the 
said Samuel Anderson; and that thereby the said mortgage 
debt was “extinguished by confusion,” as was adjudged by 
the said State court; and that, on the faith of the validity of 
said proceedings, the said defendants, Nelson EF. Shelton and 
Robert Anderson, had instituted a suit, in April, 1841, in the 
said District Court for the Ninth District of the State of Loui- 
siana, on a mortgage in their favor, given to them by the said 
Samuel Anderson (subsequent, howe ‘ver, to the mortgage given 
to the idamhdiatta’, and on the 14th of June, 1841, by virtue 
of an order of seizure and sale in the said suit, caused the said 
mortgaged property (the same previously mortgaged to com- 
plainants) to be sold by the sherif, and became themselves the 
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purchasers (at the | price of : $ 56,000), and took possession un- 
der their purchase. 'To prove all this, they refer to the record 
of said suit, and rely on these several purchases of Samuel 
Anderson, and of Nelson F. Shelton and Robert fuuleveen, as 
extinguishing or precluding the claim of the complainants. 

The complainants filed a general replication. 

With respect to the third ground of defence, the testimony 
of Mr. Crawford was taken, who, it will be recollected, was the 
attorney who appeared for Lilburn P. Perry in the suit against 
him by Mosely and Bouldin. 


Evidence of Mr. Crawford. 

Ist. Are you a counsel and attorney at law, practising as 
such at the bar of the State of Louisiana, and were you in the 
year 1839? 

He answers, Yes. 

2d. Did you appear in your aforesaid capacity in the defence 
of a suit instituted by Mosely and Bouldin, in , 183, 
against John M. Perry and Lilburn P. Perry, in the Cireuit Court 
of the United States for the Eastern District of Louisiana ? 

To the 2d. He answers, Yes. 

3d. Will you please state if you ever received any authority, 
either directly or indirectly, from Lilburn P. Perry, or from any 
one on his behalf, to appear and represent and defend his inter- 
est in said suit? 

To the 3d. He answers, he has no recollection of having 
received any authority, either directly or indirectly, from Lil- 
burn P. Perry, or from any one on his behalf, to appear and 
represent and defend his interest in said suit, other than what 
might be inferred in a letter from John M. Perry, informing him 
that he would see upon the records of the court of the United 
States a suit, commenced against him and others by H. Mosely 
and Bouldin, and his wish to employ him to defend it. In no 
other part of his letter is reference made to the name of Lilburn 
P. Perry. 

Ath. Were you, or not, employed by John M. Perry alone 
for his defence, without any direction or request to appear on 
behalf of Lilburn P. Perry ; and was, or not, your appearance 
on behalf of the defendants in said suit an inadvertence on 
your part ? 

To the 4th. He answers, he was employed by J. M. Perry 
in said letters aforesaid, and without any directions or request 
to appear on behalf of Lilburn P. Perry, other [than] what may 
be inferred from the letters aforesaid. Deponent regards his 
appearance on behalf of any other person than John M. Perry 
in said suit as an inadvertence on his part. 
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5th. Did you, or not, know, at the time of your said appear- 
ance, that the said Lilburn P. Perry had never been served with 
process of citation in said suit, and that, at the time of its in- 
stitution, he was a citizen of Missouri, residing in the city of 
St. Louis? 

To the 5th. Deponent did not know, at the time of his said 
appearance, that Lilburn P. Perry had never been served with 
process of citation, and only presumed that it has been done ; 
and accordingly misled him, as far as it has been done in the 
answer of John M. Perry. Deponent did not know, of his own 
knowledge, that, at the time of the institution of the said suit, 
Lilburn P. Perry was a citizen of St. Louis, Missouri. 





Cross-Interrogatories. 


Ist. If you filed an answer and amended answer to the suit 
of Mosely and Bouldin against John M. Perry and Lilburn P. 
Perry, in the federal court, early in 1839, in the name of both 
defendants, did you never receive any instructions from Lilburn 
P. Perry to do so, or as to the suit? Did he never converse 
with you about the suit, either before or since? Did he never 
write to you in relation to it, either before or since ? 

To the first cross-interrogatory, he saith: In relation to the 
answers referred to in the said interrogatory, deponent has no 
recollection of having received any instructions from Lilburn 
P. Perry on the subject ; nor of his having conversed with him 
about the suit before filing said answers; nor of his having 
conversed with him about the said suit until after thé rendition 
of judgment against him; nor of his having ever written to 
him in relation to it, either before or since its institution. 

2d. Was not John M. Perry his agent or attorney in fact? 
Did you not see in his hands authority to act for Lilburn P. 
Perry? Have you not reason to believe, and what reason, that 
he had authority to defend that suit? 

To the 2d cross-interrogatory. Deponent does not know 
that John M. Perry was agent, or attorney in fact ; deponent 
never saw in [his] hands any authority to act for Lilburn P. 
Perry ; deponent had no reason to believe that John M. Perry 
had authority to defend the said suit for Lilburn P. Perry. 

3d. Was not John M. Perry the father of Lilburn P. Perry ? 
Was he not his agent generally in Louisiana? Did not Lil- 
burn P. Perry at some time avow and ratify the act done by 
John M. Perry for him: 

To the 3d cross-interrogatory. John M. Perry has been re- 
garded as the father of Lilburn P. Perry; deponent has no 
knowledge of his being his agent generally in Louisiana; de- 
ponent has no knowledge that Lilburn P. Perry ever avowed 
or ratified the acts done by John M. Perry for him. 
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Ath. Was there any defence for Lilburn P. Perry which 
John M. Perry did not make? Are you not satisfied that the 
claim of Mosely and Bouldin against him was perfectly just ? 

To the 4th cross-interrogatory. I know of no other defence 
for Lilburn P. Perry, than what is stated in my answers to the 
interrogatories of the plaintiff, and im my answers to the fore- 
going cross-interrogatories. I have no personal knowledge of 
the claim of Mosely and Bouldin, and have not heard or seen 
any thing to satisfy me that it is just. 

5th. Do you know, or can you set forth, any other matter or 
thing which may be a benefit or advantage to the parties at is- 
sue in this cause, or either of them, or that may be material to 
the subject of this your examination, or the matters in ques- 
tion in this cause? if yea, set forth the same fully and at large 
in your answer. 

To the 5th. Ido not know, nor can I set forth, any other 
matter or thing which may be of benefit or advantage to the 
parties at issue in this cause, or either of them, or that may 
be material to the subject of my examination, or the matters in 
question in the cause. 


On the 27th of June, 1843, the Circuit Court pronounced the 
following decree. 


Tirrin anp Perry 
v. 

Sami. ANQERSON ET ALS. 

This cause came on to be heard at this term, and was ar- 
gued by counsel ; and thereupon, upon consideration thereof, 
it was ordered, adjudged, and decreed, that the complainants 
are justly, legally, and equitably entitled to payment of the 
sum prayed for in their bill of complaint, as the unpaid consid- 
eration-money for the purchase of the plantation and slaves de- 
scribed in said bill, and purchased from the complainants by 
the respondent, Samuel Anderson ; that said sum has not been 
paid, satisfied, or extinguished, notwithstanding the allegations 
and matters of defence set forth in the answer of the respond- 
ents; that the entire property mortgaged by the respondent, 
Samuel Anderson, to the complainant, Lilbourne P. Perry, is 
in law and equity subject to the payment of said sums ; that 
the lien and mortgage exist upon said property, in the posses- 
sion of the respondents, Robert Anderson, and Nelson F. Shel- 
ton, the third possessors thereof, notwithstanding the matters 
of defence which they have severally set forth in their answer 
to the bill of complaint. And therefore, in order to carry into 
effect this decree, and secure to the complainants their legal 
and equitable rights, it is ordered, that the marshal of this 


Circuit Court, United States. — In 
Equity, June, 1543. 
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court do forthwith take into his possession the property de- 
scribed in the mortgage from Samuel Anderson to Lilbourne 
P. Perry, and restore the same to the possession of the com- 
plainants, or their legal representative ; and if, within sixty 
days thereafter, the said respondent shall well and truly pay, 
or cause to be paid, the complainants, or their legal representa- 
tive, the sum of forty thousand dollars, with interest thereon 
from the first day of January, 1842, until paid, the same being 
the unpaid consideration for the purchase of said property from 
the said complainants, then said property shall be relinquished 
to respondents. 

And it is further ordere " that the complainants, upon being 
restored to the possession of said property, do give bond, in the 
sum of twenty thousand dollars, conditioned for the restoration 
of said property, and the proceeds thereof, from the time of 
their being placed in possession by the marshal, to the re- 
spondents, in case said respondents shall see cause to appeal 
from this decree to the Supreme Court of the United States, 
and the decree of this court be reversed upon said appeal. 

It is further ordered, that the respondents pay the costs of 
this suit. 

(Signed, ) Tueo. H. McCares, U.S. Judge. 





An appeal from this decree brought the case up to this court. 


It was argued by Mr. Jones, for the appellant, Shelton, and 
Mr. Crittenden, for Tiffin and Perry ; but the length to which 
this case has already reached renders it impossible to give any 
other than a very brief sketch of their arguments. 


Mr. Jones, for the appellant, objected to the jurisdiction of 
the court upon two grounds : — 

1. Four of the five defendants are averred, in pleas and an- 
swers under oath, to have been citizens, not of Louisiana, but 
of Virginia, at the time of the institution of the suit ; and two 
of them, Mosely and Bouldin, being admitted not to have been 
citizens of Louisiana, we maintain that the other two, R. An- 
derson and Shelton, are proved to have been in the same pre- 
dicament. But we hold the admitted defect of citizenship in 
the first two above fatal to the jurisdiction, whatever may be 
the weight of evidence as to the citizenship of the other two. 

2. "The case made out by the bill is not one susceptible of 
relief in equity ; but one wherein a plain, adequate, and com- 
plete remedy might have been had at law. 

Taking up the second point first, he contended that it was 
not a case where equity would interpose, because the Louisiana 
code gives a more simple remedy. The object of the com- 
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plainants is to set aside the judgment of Mosely and Bouldin 
against Perry. This can be done by an action of nullity and 
rescission. Code of Practice, 604-616; 7 Cranch, 88, 90. 

Ist point. ‘here are five parties here, and four not citizens 
of Louisiana. But parties must be of the same State with 
2ach other. 3 Cranch, 267; 5 Wheat. 424, 434. 

‘There is a difference between citizenship and residence in a 
State. Merely residing there does not confer citizenship. In 
Louisiana, a person wishing to acquire citizenship must give 
notice. 2 Dig. Laws La. 308. 

As to setting aside the judgment, the rule is, that a party 
may justify under a judgment. 6 Peters, 8; 10 Peters, 449 ; 
6 Cranch, 173; 4 Dall. 8; 4 Cranch, 328. 

The fact of an attorney’s having authority to appear is not 
traversable. ‘The only remedy to the party aggrieved is an ac- 
tion against the attorney. 1 'Tidd, 5; 3 Howard, 343. 


Mr. Crittenden, for the appellees, said that the objection to 
the jurisdiction of the court, founded on the allegation that 
there was a suflicient remedy at law, could not be maintained. 
How has this court lost this branch of its equity jurisdiction ? 
In Pennsylvania, they try equity cases in an action of eject- 
ment ; but this court has not considered this as a suflicient rea- 
son for waiving its equity jurisdiction. So, in Louisiana, law 
and equity are all mixed up together. Besides, here is an equi- 
table lien on the property for the cash payment, which can on- 
ly be enforced in equity. 

As to citizenship. The proof is, that the parties lived in 
Louisiana for three years, and built a house upon the property. 
We found them there. ‘They claim the option of being citi- 
zens. <A citizen of the United States residing in any State is 
a citizen of that State. 6 Peters, 762. 

As to the judgment of Mosely and Bouldin. Perry was rep- 
resented in court by an unauthorized attorney, and therefore the 
judgment does not bind him. 9 Wheat. 829; 1 'T. R. 62; 2 
Desaussure, 380 ; Caldwell v. Shields, 2 Rob. ; 6 Johns. 296 ; 
ibid. 317, 318; 2 Watts, 493; 3 Pa. Rep. 75 (Judge Grier 
says this has been overruled); 3 Robinson, 94; Code of Prac- 
tice, art. 605. 

Kiven if the judgment was valid, the sale was not made ac- 
cording to law. If the property was immovable, then the requi- 
site notice has not been given. Code of Practice, art. 670. 

Slaves are considered immovable. Civil Code, art. 461. 
Here every thing was sold, land, slaves, and notes. Civil Code, 
art. 462, 2424, 3249. 

All formalities must be complied with in a forced sale. 3 
La. Rep. 421; 4 ib. 150, 207; 11 Martin, 610, 675; 8 N. 8. 246. 
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The thing sold was the entire debt of $40,000. But it did 
not all belong to the defendant, and was bought for $5,000 by 
the very man who owed the $40,000, and who must have 
known that one half belonged to Tiffin. 'The evidence shows 
that Anderson knew that the first note had been indorsed to 'Tif- 
fin. (Mr. Crittenden here referred to and commented upon it. ) 

By the Civil Code, art. 2622, Anderson must be a trustee for 
his vendor, who can reclaim the property by repaying what it 
cost. Story, Eq. $$ 789, 1211, 1212, where cases are cited ; 
Grattan’s Rep. 188; 2 Mylne & Craig, 361; 7 Dana, 46 ; Civil 
Code, art. 21, 1958 — 1960, 2619. 

(Mr. ‘Crittenden then commented upon the proceedings of 
the parish court. ) 


Mr. Jones, in reply and conclusion. 

As to the judgment of Mosely and Bouldin. It is objected, 
that the defendant never was served with process ; but that is 
cured by an appearance. Was there one? The record says 
yes. A sworn attorney appeared and answered for both de- 
fendants. If the correctness of this is impeached, it is for the 
other party to do it, and they must do it clearly. There must 
be the plainest evidence. Crawford is the only witness. We 
might object to the interrogatories. ‘They are all leading ones. 
But he shows that he had authority. He was employed to de- 
fend the suit. What suit? Against both defendants. He re- 
fers to letters. Why did he not produce them? Is there any 
evidence that John M. Perry had no authority to employ coun- 
sel? There is not. Why did he not swear so? He was as 
good a witness as Crawford. In an affidavit, John M. Perry 
swears that he is the agent and attorney of Lilburn P. Perry. 
A bond is signed L.. P. Perry, “ by his attorney, John M. Per- 
ry.””. Crawford’s evidence is therefore only negative. 

(Mr. Jones then proceeded to reply to the other arguments 
of Mr. Crittenden upon the facts of the case. ) 


Mr. Justice McLEAN delivered the opinion of the court. 

This is an appeal in chancery from the Circuit Court for the 
Fastern District of Louisiana. 

On the 10th of April, 1838, the complainants below sold to 
one Samuel Anderson a plantation and negroes situated in the 
parish of Madison, Louisiana. for seventy-five thousand dollars. 
Thirty-five thousand dollars of this sam were paid in part by 
surrendering a note which Anderson held against Lilburn P. 
Perry, the complainant, and his father, John M. Perry, for thir- 
teen thousand dollars; and by the assignment of a note on H. 
R. Austin, J. B. Ragan, and Wylie Bohannon, of the State of 
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Mississippi, for eighteen thousand two hundred eighty-two 
dollars and sixty-five cents, payable to Samuel Anderson on 
the Ist of April, 1839. 

A mortgage was executed on the plantation and slaves, to 
secure the payment of forty thousand dollars, the residue of 
the purchase-money. At the same time, three notes or bonds 
were executed to Lilburn P. Perry by Samuel Anderson, each 
for the sum of thirteen thousand three hundred and _ thirty- 
three dollars, payable on the first day of January, 1542, 1843, 
and 1844. 

On the 11th of January, 1839, Mosely and Bouldin, citizens 
of Virginia, instituted a suit in the Cireuit Court against L. P. 
Perry and John M. Perry, and obtained a judgment against 
them for seven thousand five hundred dollars. An execution 
was issued, in virtue of which, under the laws of Louisiana, 
the marshal levied upon the three notes above stated and the 
mortgage, which were sold by him, on a credit of twelve months, 
to Samuel Anderson, the mortgagor, for five thousand dollars. 

Some time after this purchase, Robert Anderson, the father 
of Samuel, and Nelson F. Shelton, his uncle, having procured 
a judgment against Samuel Anderson in the State court of 
Louisiana, sold the mortgaged property and slaves, and they 
became the purchasers thereof and have the possession of the 
plantation and slaves under the purchase, claiming that the 
mortgage by Anderson to Perry has been extinguished. 

The decree of the Circuit Court was entered against Sam- 
uel Anderson, Robert Anderson, and Nelson EF. Shelton et al., 
that within sixty days they should pay to the complainants 
forty thousand dollars, with interest from the first day of Janu- 
ary, 1842, and in default of such payment that they should de- 
liver to the complainants the possession of the plantation and 
slaves. From this decree Shelton only has appealed. 

The defendants pleaded that the Cireuit Court had no juris- 
diction of the case, as Mosely and Bouldin, Robert Anderson, 
and Shelton were citizens of Virginia, and the complainants 
were citizens of Missouri. Shelton being the only appellant, 
the objection of citizenship must be limited to him. 

Under the act of Congress, jurisdiction may be exercised by 
the courts of the United States “ between a citizen of the 
State where the suit is brought, and a citizen of another 
State.” “ But no person shall be arrested in one district for 
trial in another, in any civil action.” If Shelton be not a 
citizen of Louisiana, having raised the question of jurisdiction 
by a plea, this suit cannot be sustained against him. 

In the declaration or bill an allegation of citizenship of the 
parties must be made, as it has been held that an averment of 
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residence is insuflicient. But the proof of citizenship, when 
denied, may be satisfactory, although all the privileges and 
rights of a citizen may not be shown to have been claimed or 
exercised by the individual. 

Shelton and wife, they having no children, became residents 
of Louisiana in the fall of 1840, more than two years before 
the commencement of this suit. Since their residence com- 
menced, they have been absent from the State only once, a 
short time, on a visit to a watering-place in Mississippi. They 
have resided the greater part of the time on the plantation in 
controversy, cultivating and improving it by the labor of the 
slaves. Within this time, a more comfortable and secure dwell- 
ing-house has been constructed. In the winter of 1840 or 
1841, Shelton observed to a witness, that he considered him- 
self a resident of the State of Louisiana. 

There is no proof that he has voted at any election in 
Louisiana, or served on a jury.. At one time he refused to 
vote, but that was after this suit was commenced. Some of 
the witnesses say that he sometimes spoke of returning to Vir- 
ginia, whether on a visit or to reside there permanently does 
not appear. 

Where an individual has resided ina State for a considerable 
time, being engaged in the prosecution of business, he may 
well be presumed to be a citizen of such State, unless the con- 
trary appear. And this presumption is strengthened where the 
individual lives on a plantation and cultivates it with a large 
force, as in the case of Shelton, claiming and improving the 
property as his own. 

On a change of domicile from one State to another, citizen- 
ship may depend upon the intention of the individual. But 
this intention may be shown more satisfactorily by acts than 
declarations. An exercise of the right of suffrage is conclusive 
on the subject; but acquiring a right of sutfrage, accompanied 
by acts which show a permanent location, unexplained, may 
be suflicient. ‘The facts proved in this case authorize the con- 
clusion, that Shelton was a citizen of Louisiana, within the 
act of Congress, so as to give jurisdiction to the Circuit Court. 

The defendants also demur to the plaintifi’s bill, on the 
ground, that the complainants have plain and adequate relief at 
law. 

The demurrer is clearly unsustainable. Fraud is alleged in 
the bill, and relief is prayed against a judgment and a judicial 
sale of the property in controversy. ‘These and other matters 
stated in the bill show, that, if the complainants shall be en- 
titled to relief, a court of equity only can give it. 

The great question in the case arises out of the judicial sale 
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of the mortgage debt to Anderson, the mortgagor, under a judg- 
ment obtained by Mosely and Bouldin against L. P. Perry and 
John M. Perry. Ut by this sale the mortgage debt has been 
extinguished, no relief can be given to the complainants. 

Had the Cireuit Court which rendered that judgment juris- 
diction of the case? The plaintiffs were citizens of Virginia, 
John M. Perry was a citizen of Louisiana, and L. P. Perry, of 
Missouri. No process was served upon L. P. Perry, nor does 
it appear that he had notice of the suit until long after the 
proceedings were had. But there was an appearance by coun- 
sel for the defendants, and defence was made to the action, 
This being done by a regularly practising attorney, it atlords 
prima facie evidence, at least, of an appearance in the suit by 
both the defendants. Any individual may waive process, and 
appear voluntarily. 

John M. Perry acted in some matters as the agent of L. P. 
Perry ; but it does not appear that he had authority to waive 
process and defend the suit. And Crawford, the attorney, testi- 
fied, that “he had no recollection of having received any 
authority directly or indirectly from L. P. Perry, or from any 
one in his behalf, to defend the suit. He received a letter from 
John M. Perry, informing him that he would see upon the 
records of the court of the United States a suit commenced 
against him and others by Mosely and Bouldin, and he wished 
to employ him to defend it.” And he says, that “ he regards 
his appearance on behalf of any other person than John M. 
Perry in said suit as an inadvertence on his part.” 

This evidence does not contradict the record, but explains 
it. The appearance was the act of the counsel, and not the 
act of the court. Had the entry been, that L. P. Perry 
came personally into court and waived process, it could not 
have been controverted. But the appearance by counsel who 
had no authority to waive process, or to defend the suit for 
L.. P. Perry, may be explained. An appearance by counsel 
under such circumstances, to the prejudice of a party, subjects 
the counsel to damages; but this would not sufficiently protect 
the rights of the defendant. He is not bound by the pro- 
ceedings, and there is no other principle which can afford him 
adequate protection. The judgment, therefore, against L. P. 
Perry must be considered a nullity, and consequently did not 
authorize the seizure and sale of his property. 

An execution sale under a fraudulent judgment is valid, if 
the purchaser had no knowledge of the fraud. But in this 
case L. P. Perry was not amenable to the jurisdiction of the 
court, and did no act to authorize the judgment. He cannot, 
therefore, be affected by it, or by any proceedings under it. 
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In this view, it is unnecessary to consider the objections to 
the procedure under the execution. The debt of forty thou- 
sand dollars was sold as the property of L. P. Perry, when one 
of the notes had been assigned to Tiffin, and an equal interest 
in the other two belonged to him. Of this, Anderson, the 
purchaser, had notice. It would be difficult to sustain this 
sale on legal principles. Anderson, it is insisted, at the mar- 
shal’s sale, purchased a “litigious right,’ and by article 
2622 of the Civil Code, “ he against whom a litigious right 
has been transferred may be released by paying the transteree 
the real price of the transfer, together with interest from its 
date.” 

The judgment being void for want of jurisdiction in the 
court, no right passed to Samuel Anderson under the marshal’s 
sale ; consequently the mortgage remains a subsisting lien. Nor 
is this lien atfected by the mortgage subsequently executed by 
Samuel to his father, Robert Anderson, and his uncle, Shelton. 
After the mortgage to the complainants was supposed to be 
extinguished by the judicial sale, Robert Anderson and Shelton 
procured in a State court a foreclosure of their mortgage which 
had been previously given on the plantation and slaves, and 
they became the purchasers at the sale for thirty-six thousand 
dollars. If this procedure were bond fide, the purchase was 
made subject to the prior mortgage. 

On the 23d of November, 1839, a bill was filed in the Dis- 
trict Court for the parish of Madison, by L. P. Perry, against 
Samuel Anderson, representing the debt due, secured by mort- 
gage, and that he was in possession of the plantation and slaves ; 
and, fearing that he might remove the slaves or other property, 
an attachment was prayed. No service was made of this writ, 
and the suit was discontinued, the 28th of November, 1839. 
A judgment seems to have been irregularly entered by default, 
the 17th of November, 1840, and on the next day an answer 
was filed by Anderson, setting up the sale and extinguishment 
of the mortgage debt, and praying that the notes and mortgage 
might be decreed as extinguished, and be delivered up. After- 
wards, on the 2Uth of May, 1841, this suit was dismissed by 
the order of the court. And on the 19th of May, 1842, mo- 
tion having been previously made and argued in the District 
Court, on proof that “ the defendant, Samuel Anderson, since 
the institution of this suit has become the true and legal owner 
of the three notes sued on, and the indebtedness set forth in 
plaintiff’s petition having been extinguished by confusion, the 
court decreed that they should be delivered up.” And _ this 
decree is relied on as a bar to the present suit. 

At the time the above decree was made, this suit was pend- 
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ing in the Cireuit Court, to enforce the payment of the notes 
directed to be given up by the District Court. The object of 
the petition before that court was not the recovery of the 
money, for the notes were not due when it was filed, but to 
prevent Samuel Anderson from removing the negroes, wasting 
the crops, &ec., on the plantation. But this petition had been 
discontinued for more than a year, when Anderson filed his 
answer, setting up his purchase of the notes under a judicial sale, 
and that the mortgage debt was extinguished. And on this 
case, made in the answer in no way responsive to the petition, 
which had long before been abandoned, the parish judge, on 
motion, founded his decree that the mortgage debt was ex- 
tinguished, and directed the notes to be delivered up. 

It is diflicult to characterize in proper terms this proceeding 
of the State court. The petition having been abandoned, 
there was no pretence of jurisdiction for the subsequent steps 
taken at the instance of Anderson. ‘There was nothing in the 
petition, had it not been abandoned, which would have author- 
ized such a procedure. The cireumstances under which this 
judicial action was had show a fraudulent contrivance, on the 
part of Anderson, to defeat his adversaries by the interposition 
of the State court. The whole case was pending in the Cir- 
cuit Court of the United States, and this interference of the 
State court was wholly unauthorized and void. 

The Mississippi note for eighteen thousand two hundred and 
sixty-five dollars, which was assigned to complainants in part 
payment of the purchase-money, was worthless. "The parties 
to it were insolvent when it was assigned to the complainants, 
which fact was known to the assignor, Samuel Anderson. He 
acted fraudulently in representing the note to be good, when 
he knew it was valueless. By his own confession, after the 
assignment, the fraud is established. 

It is insisted, that, this note having been imposed upon the 
complainants as a good note, by the fraudulent representa- 
tion of Anderson, they as vendors have an equitable lien on 
the plantation and slaves for the amount of it. Lf the receipt 
of a note of a third person in payment of the purchase-money 
be a waiver of an equitable lien on the real estate conveyed, 
yet it would seem, where a fraud had been practised in the 
assignment of the note, there would be no waiver. But how- 
ever this may be, it is not strongly urged, as it is believed that 
the mortgage debt, with the interest, will be nearly equal to 
the value of the plantation. 

The history of this case shows a successful course of frand- 
ulent combination, rarely exhibited in a court of justice. Sam- 
uel Anderson purchased the plantation and slaves of the com- 
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plainant, for seventy-five thousand dollars. He gave up a note 
on L. P. Perry for thirteen thousand dollars, which was in fact 
the only payment of any value. ‘The Mississippi note was 
worthless, and the mortgage debt he purchased, on a credit of 
twelve months, for five thousand dollars. He must have re- 
ceived more than that sum as the product of the plantation. 
So that in fact he acquired the plantation and negroes for thir- 
teen thousand dollars, which he purchased at seventy-five 
thousand dollars. By this operation he saved of the purchase- 
money sixty-two thousand dollars. Such a result must strike 
every one as having been procured through fraud. 

It is unnecessary to consider the means through which 
Robert Anderson, the father of Samuel, and his uncle Shelton, 
acquired title to the above property. The len of the com- 
plainants’ mortgage is paramount to any title or lien which 
they assert. 

No deduction will be made from the mortgage for the five 
thousand dollars which Samuel Anderson may have paid to 
Mosely and Bouldin, under whose judgment he purchased the 
mortgage debt. He has received from the products of the 
plantation, while in possession of it, more than that sum. But 
if this were not the ease, his fraudulent act in the transfer of 
the Mississippi note is a suflicient ground for the refusal of 
the credit. 

In their decree, the Cireuit Court directed the sum of forty 
thousand dollars to be paid, with interest from the first day of 
January, 1842. In this the court erred. "The three notes were 
each for thirteen thousand three hundred and thirty-three dol- 
Jars; the first being payable the first of January, 1842, the 
second, the first of January, 1813, and the third, the first of 
January, 1844. The interest should have been calculated on the 
notes trom the time they respectively became due. With this 
modification of the decree of the Cireuit Court, a decree will 
be here entered, to be transmitted to the Cireuit Court, and if 
the money shall not be paid within ninety days from the filing 
of this decree in the Circuit Court, the mortgage shall be fore- 
closed, and the complainants put in possession of the property. 


Order. 

This cause came on to be heard on the transcript of the record 
from the Cireuit Court of the United States for the District of 
Louisiana, and was argued by counsel. On = consideration 
whereof, it is the opinion of this court, that the said Circuit 
Court erred in directing the interest to be computed on the 
(3 40,000) forty thousand dollars from the first day of January, 
1842, instead of computing the interest on each of the three 
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several notes for (8 13,3333) thirteen thousand three hundred 
and thirty-three dollars and thirty-three and a third cents from 
the times the said notes respectively became due ; and that if 
the money shall not be paid within ninety days from the filing 
of the mandate of this court in the said Circuit Court, that then 
the said mortgage shall be foreclosed, and the complainants put 
in the possession of the property, and that in that case the equity 
of redemption therein be for ever barred and precluded; and 
that if the said money, with interest as aforesaid, be duly paid 
as aforesaid, that then the said mortgage should be held dis- 
charged, and Nelson F. Shelton put in possession of the said 
property. Whereupon it is now here ordered, adjudged, and 
decreed by this court, that the decree of the said Circuit Court 
in this eause be and the same is hereby reversed, that each 
party pay his own costs in this court, and that this cause be 
and the same is hereby remanded to the said Cireuit Court, to 
be proceeded with in conformity to the opinion of this court, 
and as to law and justice shall appertain. 





Witiiam T. Pease (impLEapED witH Jon CuestER AND TARLETON 
Jones), PLAINTIFF IN ERROR, v. WitLIAM Dwight. 


Where a promissory note was payable to the order of several persons, the name 
of one of whom was inserted by mistake, or inadvertently left on when the 
note was indorsed and delivered by the real payees, one of whom was also the 
maker of the note, the indorsee had a right to recover upon the note, although 
the names of all the payees were not upon the indorsement, and had a right, 
also, to prove the facts by evidence. 


Tuts case was brought up, by writ of error, from the Cir- 
cuit Court of the United States for the District of Michigan. 
On the Ist of January, 1837, the following promissory note 
was executed. 
Detroit, January 1, 1837. 
Two years from date I promise to pay to the order of 
Walter Chester and Pease, Chester, & Co. one thousand five 
hundred dollars, for value received, at the Farmers and Me- 
chanics’ Bank of Michigan, with interest. 
(Signed, ) Joun CuHeEsTer. 


Indorsed by Pease, Chester, & Co., but not by Walter Ches- 
ter. 

The firm of Pease, Chester, & Co. was composed of Wil- 
liam 'T. Pease (the plaintiff in error), John Chester, and 'Tarle- 
ton Jones. 
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The note having passed into the hands of William Dwight, 
a citizen of Massachusetts, (the defendant in error,) and not 
being paid at maturity, Dwight brought suit in the Circuit 
Court against Pease, Chester, and Jones. ‘The course which 
Pease took will be stated presently. Chester pleaded bank- 
ruptey, which was demurred to, but the demurrer overruled, 
and the plea sustained. Jones was a citizen of Illinois, and 
could not be found. 

There were several counts in the declaration, but the only 
one upon which judgment was rendered, and which it is ma- 
terial now to state, was the following : — 

“ For that whereas one John Chester heretofore, to wit, on 
the first day of January, in the year of our Lord one thousand 
eight hundred and thirty-seven, at Detroit, in said district, 
made his certain promissory note in writing, bearing date the 
same day and year aforesaid, and thereby then and there prom- 
ised, two years from the date thereof, to pay to the order of 
Walter Chester and the said defendants, under the copartner- 
ship name and style of these said defendants, Pease, Chester, 
& Co., one thousand five hundred dollars, for value received, 
at the Farmers and Mechanics’ Bank of Michigan, with inter- 
est; and then and there delivered the said promissory note to 
the defendants; who then and there, using their copartnership 
name and style of Pease, Chester, & Co., indorsed said note, 
and delivered the same to the plaintiff; and the said plaintiff 
avers, that the said John Chester was one of the said persons 
using the name and style of Pease, Chester, & Co., and that 
the name of the said Walter Chester was inserted in the said 
promissory note as one of the persons to whose order the said 
sum of money should be payable by the said John Chester, for 
the purpose of, and with the intention on the part of the said 
John Chester, of procuring the said Walter to indorse the said 
note for the accommodation and benefit of the said John Ches- 
ter, and for no other purpose ; that the said note was never de- 
livered to the said Walter Chester, and that the said Walter 
Chester never had at any time any interest or property, or 
any rights therein, or to the money specified and mentioned 
therein. 

‘That the said note was by the said John Chester delivered 
to the said Pease, Chester, & Co. alone, who received the same 
and indorsed it solely, who waived the indorsement of the 
said Walter Chester, and having solely indorsed the same, de- 
livered the said note, so indorsed as aforesaid, to the said plain- 
tiff. And the said plaintiff avers, that afterwards, and when 
the said promissory note became due and payable, according to 
the tenor and effect thereof, to wit, on the fourth day of Jan- 
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uary, in the year eighteen hundred and thirty-nine, at the said 
Farmers and Mechanics’ Bank of Michigan, the said note was 
presented and shown to and at the said bank for payment 
thereof, and payment thereof requested; but that neither the 
said John Chester, nor any other person, did or would pay 
the said sum of money therein specified, but then and there 
wholly neglected and refused to do so; of all which said sey- 
eral premises the said defendants then and there had due 
notice.” 

Pease demurred to this count, and filed the following causes 
of demurrer : — 

“Ist. Because it is not averred in said first count, that Walter 
Chester, one of the joint payees of the said promissory note 
described in said counts, ever indorsed or delivered the same 
to the said plaintiff, or any other person whatever. 

“2d. For that said first count is in other respects informal, 
insufficient, and defective.” 

Dwight put in a joinder in demurrer. 

In November, 1845, the Cireuit Court overruled the demur- 
rer, entered up judgment for the plaintiff, and assessed his dam- 
ages at $ 2,427 and costs. ‘To review this judgment, a writ of 
error brought the case up to this court. 


It was argued by Mr. Bates, for the plaintiff in error, Pease, 
and by Joy and Porter, with whom was Mr. Ashmun, for the 
defendant in error, Dwight. 


The argument on behalf of the plaintiff in error was as 
follows. 

The first count of the declaration sets forth the particular 
circumstances under which the note was made and indorsed, 
and the demurrer of course admits them to be true. John 
Chester, the maker of the note, was one of the firm of Pease, 
Chester, & Co.; he made the note with the intention of pro- 
curing the indorsement of Walter Chester and Pease, Chester, 
& Co., as accommodation indorsers for his benefit. Walter 
Chester declined to indorse the note, and then John Chester 
indorsed his note with the copartnership name of Pease, Ches- 
ter, & Co., and delivered it to De Garmo Jones, who delivered 
it to the plaintiff. 

The demurrer which was originally interposed to the first 
and second counts (the second having been subsequently vodle 
pros’d) sets forth as the ground of demurrer, that the first count 
does not set forth a right of action in the plaintiff, as there was 
no indorsement or transfer of the note by Walter Chester, one 
of the joint payees thereof, and that no right of action can be 
acquired to a promissory note, made payable to order of joint 
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payees, without the indorsement by them and each of them; 
that in no other manner can there be a legal transfer of such a 
note, or the cause of action thereon. This is the only point 
involved in the decision of the court below, and which this 
court is now called upon to revise. The plaintiff claims to 
recover a& the holder of a negotiable note ; and such is the in- 
strument declared on in the count under examination. He 
does not seek to recover on a special contract, but on a note, 
transferred and delivered by the single indorsement of one of 
the joint payees. (Does the first count show a right to recover 
as against the other joint indorsers?) He claims to recover, 
too, against William ‘I’. Pease, one of the firm of Pease, Ches- 
ter, & Co., who, he states, were mere accommodation indorsers 
of John Chester. It is quite unnecessary to cite to this tribu- 
nal the general rule laid down in all the books: — “If a bill 
or note be payable to several persons not in partnership, 
the right to transfer is in all collectively, not in any indi- 
vidually ; and an indorsement by and in the name of one 
only will not give the indorsed a right to sue.” (Bayley on 
Bills, 49.) 

Chitty on Bills, page 123, says: — “If a bill has been made 
or transferred to several persons not in partnership, the right of 
transfer is in all collectively, and not in any individually.” 
Carvick v. Vickery, 2 Douglass, 653, p. 134, note; Smith »v. 
Whiting, 9 Mass. Rep. 334; 7 Cowen, 126; 9 Greenleaf, 85. 
Story, in his volume on Promissory Notes, page 131, section 125, 
lays down the same rule in the following language: — “If a 
note be made payable or indorsed to several persons not part- 
ners, as to A, B, and C, then the transfer can only be by a 
‘joint indorsement’ of all of them.” In Story on Bills, section 
197, page 218, the same rule is again laid down in the follow- 
ing language : — ‘If a bill be made payable or indorsed to sev- 
eral persons not partners, as to A, B, and C, then the transfer 
can only be by a ‘joint indorsement’ of all of them.” 

Such is the rule established by all the elementary writers, 
and the decisions of the courts of England and this country, 
on the subject. It is not pretended, nor does the count de- 
mutrred to set forth, that Walter Chester was a partner of Pease, 
Chester, & Co. Such was not the fact, and the pleadings show 
it. Of course this note could only be transferred or assigned 
to the plaintiff by the indorsement of both Walter Chester and 
Pease, Chester, & Co., the joint payees thereof. 

Let us now examine briefly the only case cited by the attor- 
neys of the plaintiff on the argument of this demurrer in the 
court below, the only case on which that decision can be sus- 
tained, and the court will see, by a glance at the facts, that it 
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has no real application to the present case, that it contains no 
exception whatever to the general rule cited trom the authors 
above referred to. 

What are the facts of that case, as set forth in 4 Carrington 
& Payne’s Reports, 466, Leaf and others v. Gibbs. That was 
an action brought by the payee of two promissory notes made 
by the defendant and two ladies, named Gibbs and White, 
which were given in payment of an account due from Gibbs 
and White. ‘The defendant signed the notes, with the under- 
standing, at the time of his signature, that his mother should 
sign them with him, as a joint and several promisor; but she 
refused to do so. The notes were, so far as we can discover 
from the report of the case, joint and several notes, to which 
the defendant had placed his name. On the trial, the plaintitts 
and the payee proved that the defendant had placed his name 
there with the understanding that his mother was to unite as a 
maker. "The defendant was lable on the tace of the notes by 
their tenor as a joint and several maker. He sought to estab- 
lish as a defence, that, at the time of the making, he agreed to 
sign with his mother, a tact of course known to the payees ; 
and the court properly charged the jury, that, if they were sat- 
isfied from the evidence adduced that he had not waived, by 
his own conduet, the joint and several signatures of his mother, 
they must find for him, the defendant. In this case, we insist 
there is no legal liability of the defendant on the note set forth 
in the declaration, without the joint indorsement of Walter 
Chester, which was never obtained. There can be no legal 
liability, as indorser of the note set forth im this case, without 
the joint indorsement of all the payees of it. There can be 
no legal transfer to the plaintiff, or any one else, of the note 
set forth in the first count, unless it is done by the joint in- 
dorsement of Walter Chester and Pease, Chester, & Co. In the 
case of Leaf and Gibbs, the defendant was lable on the face 
of the note itself; here the defendant is not; there he set up 
facts dehors the note, to show that he was discharged; here 
we rely on the face of the note itself. ‘The two cases are as 
entirely dissimilar in the facts set forth as they are in the prin- 
ciples of law which govern them. The case cited in no par- 
ticular sustains the principles contended for by the plaintitf’s 
counsel in the present case. 


The argument on behalf of Dwight, the defendant in error, 
was as follows. 

The declaration in this cause is against the defendants as 
indorsers of a promissory note made by John Chester, payable 
to the order of Walter Chester and the defendants, and avers 
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that the note was made by John Chester, payable to the order 
of Walter Chester and the defendants, with the intention of 
procuring Walter Chester to indorse the same as an accommo- 
dation indorser ; that the said note never was delivered to said 
Walter Chester ; that he had no property therein, had no inter- 
est in the moneys specified therein, and was in no way what- 
ever interested in the said note; but that the said note was 
delivered to the said defendants alone, who indorsed and deliv- 
ered the same to the said plaintiff, and expressly waived the 
indorsement of the said Walter Chester. ‘The presentment 
and notice are also alleged in the usual form. 

The facts stated by Mr. Bates in his brief, as to Mr. Ches- 
ter’s indorsing the copartnership name of the defendants and 
transferring the note to Jones, and that Walter Chester de- 
clined to indorse the note, are not in the declaration, and are 
not true. 

The facts alleged in the declaration are admitted to be true 
by the demurrer, and are unquestionably true. 

The question, then, is, whether, upon the facts alleged and 
admitted to be true, the plaintiff is entitled to recover; and of 
this we think there can be no question. 

It strikes us that the question is simply this, viz. : —Where a 
promissory note has been made payable to four individuals, 
with the intention to procure all to indorse it, and three actual- 
ly conclude to indorse it without the other, can they strike out 
the name of the other payee, and whose name was inserted only 
for the purpose of procuring him to indorse for accommodation ? 
This is the legal effect of indorsing and delivering the note 
without his joint indorsement, and an express waiver of his 
indorsement at the time, which is tantamount to an agreement 
by the three to become liable without him. ‘The making of a 
promissory note is not the making of a contract, nor is an in- 
dorsement for accommodation a contract; it is the delivery 
which gives effect to all; it is then that the contract becomes 
operative. Now, what was the contract at the time of delivery 
to the plaintiff? Chester had made his note payable to the 
order of Walter Chester and the defendants, with the intent to 
procure Walter to indorse solely and only for his accommoda- 
tion. The defendants, among whom was John Chester, the 
maker of the note, finding some difficulty in procuring Walter’s 
indorsement, conclude to forego it, he having no interest what- 
ever in the matter, and indorse it themselves without him; the 
plaintiff agrees to take the note with their indorsement alone. 
Now up to this time there is surely no contract at all in virtue 
of the paper; but now it is delivered and accepted, upon the 
full understanding by all parties that Walter Chester should be 
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no party to the security, although, in the hurry of a commer- 
cial transaction, the pen was not drawn across his name betore 
delivery. 

Now, was he ever in any way a party to the note, either as 
payee or indorser? He had no interest in it which would en- 
title him to have it delivered to him. It was not delivered to 
him, or to another for his benefit, which alone would make 
him a party to it. It is not by delivery, then, that he is a party 
to it. He did not indorse it, which would have made him a 
party. In legal effect, therefore, he never did become a party 
to it; and the transaction, so far as he is concerned, is precisely 
the same as if his name had never appeared upon the paper, or 
had been struck out at the time of delivery. 

It was delivered to the defendants, which made them parties 
to it. It was by them indorsed, and with a waiver of the in- 
dorsement of Walter Chester. It was accepted with a waiver. 
What was the contract, then, which took effect ? 

Let it be remembered that the maker of this note is one of 
the firm of Pease, Chester, & Co., the indorsers ; that it was 
payable by one of the firm to the order of the copartnership 
and another person, whose name was to be procured to strength- 
en the note; that it never passed from the hands of the maker, 
and therefore never took effect, till the maker, together with 
his copartners, indorsed and delivered it, and waived the in- 
dorsement of the other intended surety. 

How can it be pretended that Walter Chester was ever a 
party in any way to this note? and how can the doctrine of 
the cases cited on the other side, which say that all parties to a 
note as payees must indorse it in order to transfer it, apply? It 
is undoubtedly true, that parties jointly interested in a promis- 
sory note as payees, holding property in the note, must join in 
the indorsement to pass the property in the note. T'wo cannot 
transfer the property of three. All this is clear and unques- 
tionable. But here Walter Chester never was in law a party, 
and never had any property in the note in fact, as admitted by 
the defendants themselves, in their demurrer. 

In this view of the facts, it is similar to the case of a bond, 
reciting in the body that one person is bound as principal and 
four others as sureties, evincing an intention, at the time of 
writing the bond, of procuring four sureties. The bond in 
fact is signed by only three sureties, and by them is executed 
and delivered with the knowledge that the other does not exe- 
cute it, and whose execution of it by the others is waived, but 
whose name is through inadvertence not struck out of the in- 
strument. This point has been decided. See Duncan v. 
United States, 7 Peters, 443. 
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It is the same as if the note had read, ‘“‘ We, John Chester 
as principal, and Walter Chester and Pease, Chester, & Co. as 
sureties, agree to pay to the order of William Dwight,” &c., 
and the parties had signed it except Walter, and delivered it, 
waiving his signature and consenting to become bound with- 
out him. ‘There can be no doubt in such acase. See Leaf et 
al. v. Gibbs, 4 Car. & Payne, 466; same case, 19 English C. 
L. R. 475. 

In the case before the court, it having been the understand- 
ing clearly of all parties, that Walter’s signature or indorsement 
should be waived, it was competent for Dwight to strike his 
name out of the body of the note, as being no party to it ; and 
in legal effect he is no more a party to the note than if his 
name had been struck out at the time of delivery. His name 
has been permitted to remain, though legally there never was 
any contract with him; and we may recover upon the facts as 
well as if we had struck out his name, and declared upon the 
note as payable to Pease, Chester, & Co. alone, which in legal 
effect was the case. 

But we may set out the instrument in the declaration, either 
as it is written, and let the court say what the legal effect is, 
or we may set it out according to its legal effect. 

This, too, is an action against the men who indorse and de- 
liver the note, and waive the indorsement of the other party. 
They deliver the note in its present shape as a good contract, 
and now resist a suit upon the ground that there is no trans- 
fer. They do not deny the contract, but say we cannot sue 
the maker, because Walter Chester has not indorsed. We say 
they have contracted, and therefore we sue them. They 
ought to be, if they are not, estopped from denying our right 
to maintain an action against them. 


Mr. Justice WAYNE delivered the opinion of the court. 

We think that the only point presented by the record in this 
case for the decision of the court was rightly ruled by the Cir- 
cuit Court. 

That point is, whether a promissory note payable to the or- 
der of several persons, one of whom inceptively refused to be 
a payee of it, and who was treated by the drawer and other 
payees, both in the delivery of the note and in its negotiation, 
as no party and having no interest in it, can be transferred by 
the indorsement of the real payees, so as to give the ownership 
of it to the indorsee, and a right of action upon it ex directo, 
under the statute of 3 & 4 Anne, ¢. 9. 

The statute is, that “any person, to whom a promissory 
note that is payable to any person or his order is indorsed or 
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assigned, or the money therein mentioned ordered to be paid 
by indorsement thereon, shall and may maintain an action for 
such sum of money, either against the person signing such 
note, or against any*of the persons who indorsed the same, in 
like manner as in cases of inland bills of exchange.” 

The statute requires a transfer to be made by the indorse- 
ment of the person to whom the note is payable, and the inter- 
pretation of it is, that, where a note is payable to the order of 
several persons not in partnership, all must separately sign their 
names as indorsers. ‘The object being, that, before an in- 
dorsee shall recover the contents of the note in his own name, 
he shall show he has acquired a property in it, by a trans- 
fer from those who were the original payees, or r from others 
who were their indorsers. The statute is not merely a form, 
requiring all the payees to indorse, but a substantial requisition, 
upon the presumption that all the payees upon the face of the 
paper have an interest in it, and that they have indorsed it. 
We have, then, the rule, and the reason of the rule. And it 
seems to us, that to permit it to comprehend a case of an under- 
taking between the real parties, because a name had been mis- 
takenly inserted, or had been inadvertently left upon the face of 
the paper, when the note was delivered to the real payees by the 
drawee, would be to wrest the statute out of its meaning, and 
to sacrifice the substantial intention of it merely to form. ‘The 
statute meant to deal with real parties. ‘The omission to erase 
the name in such a case does not lessen the drawer’s obliga- 
tion to pay his note to the real payees, or their right of action 
upon it against the drawer as a note of hand. If, then, the 
real payees shall indorse the note to a third person, they are 
within the words of the statute as indorsers, and the indorsee, 
in an action against them or the drawer, may be permitted to 
prove the real character of the undertaking, by showing that 
the name of a person had been inadvertently left upon the pa- 
per as a payee, who had refused to be such, and who had been 
waived as a party to the note, both by the drawer and the real 
payees, when the contract had been completed between them 
by the delivery of the note. In the case before us, the decla- 
ration recites the particular circumstances under which the 
note was made and indorsed. The demurrer admits them. 
That is, that the paper had been indorsed by the real payees 
of it, but not by the nominal payee, who never was an actual 
payee nor ever had any interest in the note by being in any 
Way a party to it. It would really be going very far to say, 
that the statute giving the indorsee a right of action for such 
sum of money, either against the person signing such note or 
against any of the persons who indorsed the same, did not 
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mean it to be exercised because a person’s name was upon the 
face of the paper who never had been a party to it. No such 
decision has been made. It may be because no case of this 
kind has ever occurred before. We can find none like it. In 
the absence of all authority against our conclusion, we must 
take upon ourselves the responsibility of announcing it as an 
original application of the statute to this case, and for any case 
of a like kind which may occur, without intending it to go 
further. We think, however, that the interpretation is sus- 
tained by what has been the practice under the statute in some 
other particulars, — that it is within the spirit of the principle 
upon which the statute has been administered. For instance, 
the statute requires the indorsement of a note to be made by 
the person to whom it is payable, and one of several partners 
may indorse in the partnership name ; but though a note 
be made payable to a partnership, a transfer in the name of 
one partner alone will pass the partnership interest, if it be 
proved that it has been the practice of the firm to indorse for 
them in the name of one only. South Carolina Bank v. Case, 
8 Barn. & Cres. 436. So if one partner transfer in the name 
formerly used by the partnership. Williamson v. Johnson, 1 
Barn. & Cres. 146; 2 D. & R. 281. 

Also, where a bill is drawn upon a firm, and one partner 
writes “ Accepted,” adding only his own name, it will bind the 
firm, if they were in partnership at the time of the accept- 
ance. An indorsement by the cashier of a bank of a note 
payable directly to the bank is good, upon the ground that 
he represents the interest of the bank in it, though he is not 
oflicially or otherwise a payee upon the face of the note. In 
Goddard v. Lyman, 14 Pick. 268, it is said, a negotiable note 
payable to three persons may be legally transferred by in- 
doisement by two of them to the third payee and a stranger, 
and, if this were doubtful, the indorsement of the third payee 
to the stranger will clearly pass the property to him. — In 
Snelling v. Boyd, 5 Monroe, 173, it is said, one of several 
joint holders of a bill of exchange may transfer the whole in- 
terest in it by indorsement. Where the maker of a promissory 
note indorsed the same, for his own benefit, in the payee’s name, 
by virtue of a parol authority for that purpose communicated 
to him by the payee, it was held to be well indorsed, and that 
the payee was liable upon such indorsement in the same man- 
ner as if it had been made by himself in hisown hand. 'Turn- 
bull v. Trout, 1 Hall, 336. The foregoing, it will be per- 
ceived, are all of them cases in which parol proof has been 
admitted to show the character of the agencies by which notes 
or bills have been transferred or accepted, without any one of 
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the notes having been indorsed within the exact letter of the 
statute, though all of them are within its spirit. 

But we rely altogether in this case upon the fact, that the 
note was transferred by the indorsement of those who were its 
real payees, — by those who had the absolute property in it. 
We think the true meaning of the statute is, that such as have 
the property in the note have the right to indorse, though there 
shall be a name upon the paper of another person, which was 
inserted by mistake as a payee, or inadvertently left in when 
the note was delivered, and that in an action by the indorsee 
he should be permitted to prove such a fact. Upon this point 
of the right of those to indorse who have the absolute property 
in a bill or note, we will cite what was said by the learned 
Chief Justice Willes in the conclusion of his opinion in the 
case of Stone v. Rawlinson, Willes, 562 : — “ On the strength 
of this case [ think I may make a syllogism, which will be 
conclusive in the present case. Whoever has the absolute prop- 
erty in a bill, made payable to one or his order, may assign it 
as he pleases, within the provision of the statute, and such as- 
signee may maintain an action in his own name; the exec- 
utor or administrator of a person to whom such bill is made 
payable has the absolute property in it, and therefore he may 
assign it to whomsoever he pleases, and such assignee may 
maintain an action in his own name.” ‘This was said in an- 
swer to an objection, that an executor or administrator cannot 
assign a promissory note made payable to a person or order, 
so as to enable the indorsee to bring an action in his own 
name. So, a bill or note made payable or indorsed to a feme 
sole, who afterwards marries, or where it is made during the 
coverture, the right of transfer vests in the husband, so as to 
give his indorsee a right of action upon it in his own name, 
and the husband may be sued as an indorser. Neither the 
case of the executor nor that of the husband is within the 
letter of the statute, but both are according to the spirit and 
intention of it, to permit indorsements to be made by those 
who have a property in promissory notes, so as to enable their 
indorsee to maintain an action in his own name. 

The judgment of the Circuit Court is affirmed. 





Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the Circuit Court of the United States for the District 
of Michigan, and was argued by counsel. On consideration 
whereof, it is now here ordered and adjudged by this court, that 
the judgment of the said Circuit Court in this cause be and the 
same is hereby affirmed, with costs and damages at the rate of 
Six per centum per annum. 
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SamueL L. Forcay anp Exiza ANN FocGarty, Wire or E. W. 
We ts, APPELLANTS, v. Francis B. Conrap, ASSIGNEE IN Bank- 
ruptcy OF THomas Banks. 


A decree of the court below, that certain deeds should be set aside as fraudulent 
and void; that certain lands and slaves should be delivered up to the complain- 
ant; that one of the defendants should pay a certain sum of money to the com- 
plainant ; that the complainant should have execution for these several matters ; 
that the master should take an account of the profits of the lands and slaves, and 
also an account of certain money and notes, and then said decree concluding as 
follows, viz. “¢ and so much of the said bill as contains or relates to matters here- 
by referred to the master for a report is retained for further decree in the prem- 
ises, and so much of the said bill as is not now, nor has been heretofore, adjudged 
and decreed upon, and which is not above retained for the purposes aforesaid, be 
dismissed without prejudice, and that the said defendants do pay the costs,’ — was 
a final decree within the meaning of the acts of Congress, and an appeal from it 
will lie to this court. 

But a decree that money shall be paid into court, or that property shall be delivered 
to a receiver, or that property held in trust shall be delivered to anew trustee 
appointed by the court, is interlocutory only, and intended to preserve the sub- 
ject-matter in dispute from waste or dilapidation, and to keep it within the con- 
trol of the court until the rights of the parties concerned can be finally adjudi- 
cated. From such a decree no appeal lies. 

The attention of the Circuit Courts 1s called to the propriety of merely announcing 
their opinion in an interlocutory order, and withholding a decree setting aside ti- 
tles and conveyances until the case is ready for a final decree. 

The difference between the English and American practice upon this subject ex- 

ylained. 

Where the defendants claimed separate pieces of property, conveyed at different 
times by separate conveyances, and the decree against them was several, it was 
not necessary ‘or all to join in an appeal. 


Tuts was an appeal from the Circuit Court of the United 
States for the District of Louisiana. 

The facts in the case are set forth in the opinion of the 
court. 

Mr. Sergeant moved to dismiss the appeal, because the de- 
cree of the court below was not final, and because the appeal 
was not regularly brought up. On the second point, he said 
that there were several defendants, one only of whom had ap- 
pealed. But all the parties must join. 7 Peters, 399. He re- 
ferred the court, however, upon this point, to Todd v. Daniel, 
16 Peters, 521. A case must not come up in fragments. 3 Pe- 
ters, 307 ; 3 Dall. 188. 

To show that the decree was not final, he referred to The 
Palmyra, 10 Wheat. 502; Chace v. Vasquez, 11 Wheat. 429; 
Brown v. Swann, 9 Peters, 1; Young v. Grundy, 6 Cranch, 
51; Rutherford v. Fisher, 4 Dall. 22; Lea v. Kelly, 1 Peters, 
213; Young v. Smith, 12 Peters, 287. 

Mr. May, contra. 

Against the motion to dismiss, it is submitted, — 

Ist. There are proper parties to this appeal. 

The appellants have separate and distinct interests, and the 
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decree is several. ‘Todd v. Daniel, 16 Peters, 523 ; McDonough 
v. Dannery, 3 Dallas, 188, 193, 198. 

On order of court. The petition for an appeal by appellants 
alone is found in the record, p. 198. This was notice to the 
other defendants below of the appeal. 

2d. The decree is final. 

It decides the title of all the property in dispute, decrees 
that it be delivered up to the complainant, and that execution 
issue, &c. Wilson v. Daniel, 3 Dallas, 404. The whole law 
of the case, so far as the appellants are concerned, is settled by 
the decree ; nothing is left to be done but the ministerial duty 
of stating an account, which in this case is in the nature of an 
execution to carry out the decree ; the principles of the ac- 
count are prescribed. It is like the case of Ray v. Law, 3 
Cranch, 179 (explained in 10 Wheaton, 503). Whiting v. Bank 
of the United States, 13 Peters, 15. 


Mr. Chief Justice TANEY delivered the opinion of the court. 


A motion has been made to dismiss this appeal, upon the 
ground, that the decree in the Circuit Court is not a final de- 
cree, within the meaning of the acts of Congress of 1789 and 
1803. 

The bill was filed by the appellee, as the assignee in bank- 
ruptey of a certain Thomas Banks, in the Cireuit Court of the 
United States for the District of Louisiana, against the appel- 
lants, and Banks the bankrupt, and three other defendants. 
The object of the bill was to set aside sundry deeds made by 
Banks for lands and slaves, which the complainant charged to 
be fraudulent, and for an account of the rents and profits of the 
property so conveyed ; and also for an account of sundry sums 
of money which he alleged had been received by one or more 
of the defendants, as specifically charged in the bill, which 
belonged to the bankrupt’s estate at the time of his bank- 
ruptey. 

The case was proceeded in until it came on for hearing, 
when the court passed a decree declaring sundry deeds therein 
mentioned to be fraudulent and void, and directing the lands 
and slaves therein mentioned to be delivered up to the com- 
plainant, and also directing one of the defendants named in the 
decree to pay him eleven thousand dollars, received from the 
bankrupt in fraud of his creditors, and “ that the complainant 
do have exeeution for the several matters aforesaid, in conform- 
ity with law and the practice prescribed by the rules of the 
Supreme Court of the United States.” The decree then directs 
that the master take an account of the profits of the lands and 
slaves ordered to be delivered up, from the time of the filing 























JANUARY TERM, 1848. 203 








Forgay et al. v. Conrad. 


of the bill until the property was delivered, or to the date of 
the master’s report, and also an account of the money and notes 
received by one of the defendants (who has not appealed) in 
fraud of the creditors of the bankrupt, and concludes in the 
following words : — ‘‘ And so much of the said bill as contains 
or relates to matters hereby referred to the master for a report 
is retained for further decree in the premises; and so much of 
the said bill as is not now, nor has been heretofore, adjudged 
and decreed upon, and which is not above retained for the pur- 
poses aforesaid, be dismissed without prejudice, and that the 
said detendants do pay the costs.” 

Among the deeds set aside as fraudulent is one from the 
bankrupt to Ann Fogarty, otherwise called Ann Wells, for two 
lots in the city of New Orleans and sundry slaves which she 
afterwards conveyed to Korgay, the other appellant. Both of 
these deeds are declared null and void, and the lots, with the 
improvements thereon, and the negroes, directed to be delivered 
to the complainant for the benefit of the bankrupt’s creditors. 
This part of the decree is one of the matters of which the 
complainant was to have execution. But the account of the 
rents and profits of this property is, like other similar accounts, 
referred to the master, and reserved for further decree. 

The appeal is taken by Samuel LL. Forgay and Ann Fogarty, 
otherwise called Ann Wells; and they alone are interested in 
that portion of the decree last above mentioned. The bank- 
rupt and the three other defendants have not appealed. ‘These 
three defendants claimed other property, which had been con- 
veyed to them at different times and by separate conveyances, 
as mentioned in the proceedings. And it was not, therefore, 
necessary that they should join in this appeal. ‘Todd v. Dan- 
ie], 16 Peters, 525. 

The question upon the motion to dismiss is whether this is 
a final decree, within the meaning of the acts of Congress. 
Undoubtedly, it is not final, in the strict, technical sense of 
that term. But this court has not heretofore understood the 
words ‘final decrees” in this strict and technical sense, but 
has given to them a more liberal, and, as we think, a more 
reasonable construction, and one more consonant to the inten- 
tion of the legislature. 

In the case of Whiting v. The Bank of the United States, 
13 Peters, 15, it was held that a decree of foreclosure and 
sale of mortgaged premises was a final decree, and the de- 
fendant entitled to his appeal without waiting for the return 
and confirmation of the sale by a decretal order. And this de- 
cision is placed by the court upon the ground, that the decree 
of foreclosure and sale was final upon the merits, and the ul- 
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terior proceedings but a mode of executing the original decree. 
The same rule of construction was acted on in the case of 
Michaud and others v. Girod and others, 4 Howard, 503. 

The case before us is a stronger one for an appeal than the 
case last mentioned. For here the decree not only decides the 
title to the property in dispute, and annuls the deeds under 
which the defendants claim, but also directs the property in 
dispute to be delivered to the complainant, and awards execu- 
tion. And according to the last paragraph in the decree, the 
bill is retained merely for the purpose of adjusting the accounts 
referred to the master. In all other respects, the whole of the 
matters brought into controversy by the bill are finally dis- 
posed of as to all of the defendants, and the bill as to them is 
no longer pending before the court, and the decree which it 
passed could not have been afterwards reconsidered or modi- 
fied in relation to the matters decided, except upon a petition 
for a rehearing, within the time prescribed by the rules of this 
court regulating proceedings in equity in the Cireuit Courts. 
If these appellants, therefore, must wait until the accounts are 
reported by the master and confirmed by the court, they will 
be subjected to irreparable injury. For the lands and slaves 
which they claim will be taken out of their possession and 
sold, and the proceeds distributed among the creditors of the 
bankrupt, before they can have an opportunity of being heard 
in this court in defence of their rights. We think, upon sound 
principles of construction, as well as upon the authoi‘ty of the 
cases referred to, that such is not the meaning of the acts of 
Congress. And when the decree decides the right to the 
property in contest, and directs it to be delivered up by the 
defendant to the complainant, or directs it to be sold, or di- 
rects the defendant to pay a certain sum of money to the com- 
plainant, and the complainant is entitled to have such decree 
carried immediately into execution, the decree must be regard- 
ed as a final one to that extent, and authorizes an appeal to 
this court, although so much of the bill is retained in the Cir- 
cuit Court as is necessary for the purpose of adjusting by a 
further decree the accounts between the parties pursuant to 
the decree passed. 

This rule, of course, does not extend to cases where money 
is directed to be paid into court, or property to be delivered to 
a receiver, or property held in trust to be delivered to a new 
trustee appointed by the court, or to cases of a like description. 
Orders of that kind are frequently and necessarily made in the 
progress of a cause. But they are interlocutory only, and in- 
tended to preserve the subject-matter in dispute from waste 
or dilapidation, and to keep it within the control of the court 
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until the rights “of the parties concerned can be adjndic ‘ated 
by a finial decree. The case before us, however, comes within 
the rule above stated, and the motion to dismiss is therefore 
overruled. We, however, feel it our duty to say, that we can- 
not approve of the manner in which this case has been dis- 
posed of by the decree. In limiting the right of appeal to 
final decrees, it was obviously the object of the law to save 
the unnecessary expense and delay of repeated appeals in the 
same suit; and to have the whole case and every matter in 
controversy in it decided in a single appeal. 

In this respect the practice of the United States chancery 
courts differs from the English practice. For appeals to the 
House of Lords may be taken from an interlocutory order of 
the chancellor, which decides a right of property in dispute ; 
and therefore there is no irreparable injury to the party by 
ordering his deed to be cancelled, or the property he holds to 
be delivered up, because he may immediately appeal; and the 
execution of the order is suspended until the decision of the 
appellate court. But the case is otherwise in the courts of 
the United States, where the right to appeal is by law limited 
to final deerees. And if, by an interlocutory order or decree, 
he is required to deliver up property which he claims, or to 
pay money which he denies to be due, and the order immedi- 
ately carried into execution by the Cireuit Court, his right of 
appeal is of very little value to him, and he may be ruined be- 
fore he is permitted to avail himself of the right. It is ex- 
ceedingly important, therefore, that the Cireuit Courts of the 
United States, in framing their imterlocutory orders, and in 
carrying them into execution, should keep in view the differ- 
ence between the right of appeal as practised in the English 
chancery jurisdiction and as restricted by the act of Congress, 
and abstain from changing unnecessarily the possession of 
property, or compelling the payne nt of money by an inter- 
locutory order. 

Cases, no doubt, sometimes arise, where the purposes of jus- 
tice require that the property in controversy should be placed 
in the hands of a receiver, or a trustee be changed, or money 
be paid into court. But orders of this description stand upon 
very different principles from the interlocutory orders of which 
we are speaking. 

In the case before us, for example, it would certainly have 
been proper, and entirely consistent with chancery practice, for 
the Cireuit Court to have announced in an interlocutory order 

decree the opinion it had formed as to the rights of the 
parties, and the decree it would finally pronounce upon the 
titles and conveyances in contest. But there could be no ne- 
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cessity for passing immediately a final decree annulling the 
conveyances, and ordering the property to be delivered to the 
assignee of the bankrupt. The decree upon these matters 
might and ought to have awaited the master’s report; and 
when the accounts were before the court, then every matter in 
dispute might have been adjudicated in one final decree ; and 
if either party thought himself aggrieved, the whole matter 
would be brought here and decided in one appeal, and the ob- 
ject and policy of the acts of Congress upon this subject car- 
ried into etlect. 

These remarks are not made for the purpose of censuring 
the learned judge by whom this decree was pronounced ; but 
in order to call the attention of the Circuit Courts to an incon- 
venient practice into which some of them have sometimes 
fallen, and which is regarded by this court as altogether in- 
consistent with the object and policy of the acts of Congress 
in relation to appeals, and at the same time needlessly burden- 
some and expensive to the parties concerned, and calculated, 
by successive appeals, to produce great and unreasonable delays 
in suits in chancery. For it may well happen, that, when the 
accounts are taken and reported by the master, this case may 
again come here upon exceptions to his report, allowed or dis- 
allowed by the Cireuit Court, and thus two appeals made ne- 
cessary, When the matters in dispute could more conveniently 
and speedily, and with less expense, have been decided in one. 


Order. 


On consideration of the motion filed by Mr. Sergeant, of 
counsel for the appellee, to dismiss this appeal, and of the ar- 
guments of counsel thereupon had, as well against as in sup- 
port of the said motion, it is now here ordered by this court, 
that the said motion be and the same is hereby overruled. 





Joun Perkins, APPELLANT, v. Epwarp F. Fovrniquet anp WIFE, 
AND Martin W. Ewine anp WIFE. 


Where the Circuit Court decreed that the complainants were entitled to two 
sevenths of certain property, and referred the matter to a master in chancery 
to take and report an account of it, and then reserved al! other matters in con- 
troversy between the parties until the coming in of the master’s report, this was 
not such a final decree as can be appealed from to this court. 


Tuts was an appeal from the Circuit Court of the United 
States for the District of Louisiana, the circumstances of which 
are stated in the opinion of the court. 
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Mr. Henderson and Mr. Fendall moved to dismiss it, for 
want of jurisdiction, because the decree of the Circuit Court 
was not a final decree. The motion was opposed by Mr. 
Mayer and Mr. Cove. 

Mr. Henderson, in support of the motion. 

The record shows that the appeal taken in this case is upon 
an interlocutory decree to account, and before any account tak- 
en or any final decree made. 

The appellees move to dismiss the case, for the reason, that 
in this state of the record this court has no jurisdiction. Ap- 
peal only lies from a “ final decree.” Act of 1789, sec. 22 ; 
9 Peters, 1-3; 2 Howard, 64. 

It seems this court, in the case of Michoud et al. v. Girod, 4 
Howard, 534 — 537, did entertain an appeal from an interlocutory 
decree, but the fact, it is presumed, escaped notice. ‘The like 
omission is noticed as having occurred in the case of the Wash- 
ington Bridge Co. v. Stewart; but the court say, had the de- 
fect been noticed the appeal would have been dismissed. 3 
Howard, 424. ‘The appeal in this case, being now shown to 
be prematurely taken, will of course be dismissed. 


Mr. Mayer and Mr. Coxe, against the motion, referred to 
and commented upon the cases in 4 Howard, 524; 3 Howard, 
A424; 3 Cranch, 179; 4 Cranch, 216; 10 Wheat. 503, in which 
last the court review the former cases. 


Mr. Fendall, in support of the motion, cited and remarked 
upon the following authorities: — Judiciary Act, 24 Septem- 
ber, 1789, sec. 22, 1 Statutes at Large, 60 ; Canter v. American 
Insurance Company, 3 Peters, 318; Rutherford v. Fisher, 4 
Dall. 22; Young v. Grundy, 6 Cranch, 51; Houston v. Moore, 
3 Wheat. 433; Gibbons v. Ogden, 6 ib. 448; The Palmyra, 
10 ib. 502; Weston v. City of Charleston, 2 Peters, 464, 465; 
Boyle v. Zacharie and Turner, 6 ib. 648; Brown v. Swann, 9 
ib. 1; Young et al. v. Smith, 15 ib. 287; McCollum v. Eager, 
2 Howard, 61; Pepper et al. v. Dunlap, 5 ib. 51; Mayberry v. 
Thompson, 5 ib. 126; Clagett v. Crawford, 12 Gill & Johns. 
275. 

Mr. Chief Justice TANEY delivered the opinion of the court. 


This, like the case just decided, is a motion to dismiss the 
appeal, upon the ground, that the decree in the Circuit Court 
Was not a final one. 

In the preceding case, we have stated the construction which 
this court has given to the acts of 1789 and 1803 upon this 
subject ; and we have stated it more fully than the case itself 
reqtured, in order that the Circuit Courts might distinctly un- 
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derstand the opinion entertained by this court, and to prevent, 
in future, appeals from decrees and orders merely interlocutory 
in their character. Appeals from decrees of this description ap- 
pear to be a growing evil, imposing at every term useless labor 
upon the court, and subjecting the parties to unnecessary ex- 
pense and delay. For, having no jurisdiction in such cases, 
they are not legally before the court upon the appeal, and must 
of course be dismissed without any decision upon the matters 
in dispute. 

The case now before us may be stated ina few words. It 
is an appeal from the Cireuit Court of the United States for the 
District of Louisiana ; and it appears by the record that Harriet 
J. Fourniquet and Mary T. Ewing are two of seven hers and 
representatives of Mary Perkins, who was the wife of the ap- 
pellant, and who died about twenty years before the filing of 
this bill ; that the appellees above named were the children of 
a former marriage, and with their respective husbands filed the 
bill now before us, against the appellant, charging that, during 
the marriage of the appellant with their mother, there existed a 
community of acquests and gains in certain property, and pray- 
ing that the appellant might be compelled to account and pay 
over the amount due them as heirs of their mother. ‘The 
appellant denied, in his answer, that any community existed, 
and the case was proceeded in to hearing, when the Circuit 
Court passed a decree declaring that the community did exist, 
and that the appellees, as heirs of their deceased mother, had a 
right to recover two sevenths of all their mother’s rights of 
community which acerued during her marriage with the appel- 
lant ; and also two thirds of one seventh, as representatives of 
so much of the interest of a deceased brother ; and referred the 
matter to a master in chancery, to take and report an account 
of the acquests and gains ; and prescribing fully and with prop- 
er precision the principles and manner in which the lands ac- 
quired were to be divided and the accounts taken ; and the 
decree concludes by reserving all other matters in controversy 
between the parties until the coming in of the master’s report. 

This clearly is not a final decree in any respect. It is the 
common and ordinary interlocutory order or decree passed by 
courts of chancery in cases of this kind, and is absolutely ne- 
cessary to prepare the case for a final hearing and final decree, 
wherever the complainant is entitled to a partition of property 
or anaccount. For the principles upon which an account Is to 
be stated by the master, or a partition made, cannot be pre- 
scribed by the court until it first determines the rights of the 
parties by an interlocutory order or decree ; and the case can- 
not proceed to final hearing without it. And the appellant is 
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not injured by denying him an appeal in this stage of the pro- 
ceedings. Because these interlocutory orders and decrees remain 
under the control of the Circuit Court, and subject to their revis- 
ion, until the master’s report comes in and is finally acted upon 
by the court, and the whole of the matters in controversy be- 
tween the parties disposed of by a final decree. And upon an 
appeal from that decree, every matter in dispute will be open to 
the parties in this court, and may all be heard and decided at 
the same time. 

The decree in the case before us being interlocutory only, 
the appeal must be dismissed for want of jurisdiction. 


Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the Circuit Court of the United States for the District 
of Louisiana, and was argued by counsel. And it appearing to 
the court here that the decree of the said Circuit Court is an 
interlocutory and not a final decree, it is therefore now here or- 
dered and decreed by this court, that this appeal be and the 
same is hereby dismissed for the want of jurisdiction. 





Samvet T. PuttiAM AND oTHERS, APPELLANTS, v. Epmunp Curis- 
TIAN, AssIGNEE IN Bankruptcy oF WiLLIAM ALLEN. 


A decree of the Circuit Court, setting aside a deed made by a bankrupt before his 
bankruptcy ; directing the trustees under the deed to deliver over to the assignee 
in bankruptcy all the property remaining —— of in their hands, but with- 
out deciding how far the trustees might be liable to the assignee for the proceeds 
of sales previously made and paid away to the creditors ; directing an account to 
be taken of these last-mentioned sums in order to a final decree, — is not such a 
final decree as can be appealed from to this court. 


Tis was an appeal from the Circuit Court of the United 
States for Eastern Virginia. 

The circumstances of the case are stated in the opinion of 
the court. 


It was argued by Mr. Lyons, for the plaintiff in error, and 
Mr. Brooke and Mr. Myers, for the appellees. 

It is not deemed necessary to insert the arguments of coun- 
sel upon the merits of the case. 


Mr. Lyons stated the case, and argued the preliminary ques- 
tion of jurisdiction, as follows. 
William Allen, of the city of Richmond, a merchant-tailor, 
being very much embarrassed in his affairs, though he believed 
18 * 
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himself solvent, on the 20th day of January, 1842, executed a 
conveyance to the plaintiffs, as trustee, by which he conveyed 
his whole property of every kind, tor the purpose of satisfying 
his debts. The conveyance provides for all the creditors of 
Allen full satisfaction of all their debts, if the assets be suffi- 
cient, but divides them into two classes, and the first is to be 
fully paid before the second receives any thing. The trustees 
took possession of the trust-subject, and proceeded to convert it 
into money. On the 13th of August, 18-42, the said Allen filed 
his petition, praying to be declared a bankrupt. His petition was 
allowed, and on the 7th of September, 1842, he was declared 
a bankrupt, and on the Lith of January, 1843, he was duly 
discharged by the decree of the court, after due notice to all 
persons interested, to show cause against the discharge. 

On the 23d of August, 1842, two of the creditors of Allen 
notified the trustees that they intended to impeach the deed 
under the bankrupt law, and claim an equal distribution of 
the funds; and on the 20th of September, 1842, Edmund 
Christian, the general assignee in bankruptcy in Virginia, ex- 
hibited his bill before the Circuit Court of the United States 
for the Eastern District of Virginia, in which he impeached 
the deed as frandulent within the meaning of the bankrupt 
law, and prayed that it might be set aside. 

The trustees and many of the creditors answered the bill, 
denying that the deed was made in contemplation of bankrupt- 
cy, and denying that it was embraced by the bankrupt law, 
or could be reached by any proceeding under it, as it was mi de 
before the law went into operation, and therefore made when 
there was no bankrupt law. The Circuit Court held that the 
deed was fraudulent within the meaning of the bankrupt law, 
and decreed that it should be set aside ; and that the trustees 
should surrender the entire trust-subject in their hands to the 
plaintiffs, and render an account before a commissioner of the 
court. From this decree the appeal was taken, and the ques- 
tion upon the merits is, whether the word “ future,” in the 
second section of the bankrupt law, can properly be construed to 
embrace conveyances which were made before the law went 
into Operation. 

Before proceeding to consider this question, a word may be 
bestowed upon a preliminary point, which is alluded to by the 
counsel for the appellee in their note, but not formally made, 
viz. whether the appeal in this case was well taken, being, as 
it is said, from an interlocutory decree. It is submitted, that, 
on this point, there can be no difficulty. The decree may be 
regarded as interlocutory in one sense, that is, as being made 
before the cause is finally ended and removed from the docket 
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of the court ; but in respect | to its own effect and operation “the 
decree is a final one, because it adjudges and determines the 

rights of the parties to the property in controversy, and all that 
remains now to be done is in execution of this decree. The 
finality of a decree does not depend upon its termination of 
the whole case, but upon its effect in settling the principles of 
the cause, and ‘adjudicating the rights of the parties to the sub- 
ject in controversy. The decree in this cause performs all 
these functions. It settles all the principles of the cause. It 
adjudges the rights of all the parties, plaintiffs and defendants, 
to the subject, and it directs the defendants who have the sub- 
ject to deliver it up to the plaintiffs. All that remains now to 
be done is simply in execution of that decree. A judgment is 
not interlocutory because execution must be made of it. The 
decree might have directed the assignee to distribute the fund, 
as soon as received from the defendants, among the creditors 
of Allen, or the next decree may do it, and yet not end the 
cause, and when the fund is distributed an appeal may be 
wholly unavailing, because the payees of the fund may be in- 
solvent. 

Again. Why should the parties be continued in expensive 
litigation in the court below, as the consequence of the decree 
already pronounced, if that decree be erroneous, and when no 
such litigation and expense will be incurred if that decree be 
set aside and a correct decree pronounced ? 


The counsel for the appellees submitted the question of ju- 
risdiction to the court without arguing that branch of the case. 


Mr. Justice McLEAN delivered the opinion of the court. 

This is an appeal in chancery from the Circuit Court of the 
Fastern District of Virginia. 

This case arises under the bankrupt law. William Allen, 
a merchant-tailor in Richmond, being embarrassed, conveyed 
his whole property to the plaintiffs, as trustees, to pay his 
debts. In the trust-deed he divides his ereditors into two 
classes, the first of which was to be fully paid before the 
second received any thing. Shortly after this, he took the 
benefit of the bankrupt law. ‘The assignee in bankruptey 
filed his bill to impeach the above conveyance, as fraudulent 
under the bankrupt law. 

In their decree, the Cireuit Court ordered that the deed ex- 
ecuted by Allen, as above stated, should be set aside. And, 
without deciding how far the trustees may be lable to the as- 
signee for the sums received for the proceeds of the property, 
which may have been paid over by them to the creditors of 
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Allen before they received notice, &c., the court ordered and 
decreed that the trustees should deliver over the property con- 
veyed to them which had not been disposed of, and that they 
render an account to one of the commissioners of the court of 
all the property which came to their hands, or either of them, 
by virtue of said deed, and of moneys paid to the creditors, 
&ec.: which account the said commissioner is directed to state 
and settle, and report the same to the court, with any matters 
specially stated deemed pertinent by himself, or which may be 
required by the parties, in order to a final decree. 

This decree is final only as to the trust-deed. All the mat- 
ters arising under the trust are referred to a commissioner for a 
statement of the account, to enable the court to enter a final 
decree. There is no sale or change of the property ordered 
which can operate injuriously to the parties. Under such cir- 
cumstances, the decree not being final as to the whole matter 
in controversy, the appeal must be dismissed. 





Order. 


This cause came on to be heard on the transcript of the rec- 
ord from the Cireuit Court of the United States for the Eastern 
District of Virginia, and was argued by counsel. On consider- 
ation whereof, and it appearing to the court here that the de- 
cree of the said Circuit Court in this cause is an interlocutory 
and not a final one, it is thereupon now here ordered, adjudged, 
and decreed by this court, that this cause be and the same is 
hereby dismissed for the want of jurisdiction. 





Tue PresipeENT AND Directors oF THE BANk OF THE METROPOLIS, 
PLAINTIFFS IN ERROR, v. THE PRESIDENT, Directors, AND Compa- 
NY OF THE New EncGianp Bank. 


Referring to the case of the Bank of the Metropolis against the New England Bank, 
reported in 1 Howard, 234, the following instructions to the jury upon the second 
trial would have carried out the opinion of this court, viz. : — 

Ist. If, upon the whole evidence before them, the jury should find that the Bank 
of the Metropolis, at the time of the mutual dealings between them, had notice 
that the Commonwealth Bank had no interest in the bills or notes in question, 
and that it transmitted them for collection merely as agent, then the Bank of the 
Metropolis was not entitled to retain against the New England Bank for the 
general balance of the account with the Commonwealth Bank. 

2d. And if the Bank of the Metropolis had not notice that the Commonwealth 
Bank was merely an agent, but regarded and treated it as the owner of the paper 
transmitted, yet the Bank of the Metropolis is not entitled against the real own- 
ers, unless credit was given to the Commonwealth Bank, or balances suttered to 
remain in its hands, to be met by the negotiable paper transmitted, or expected to 
be transmitted, in the usual course of the dealings between the two banks. 
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3d. But if the jury found, that, in the dealings mentioned in the testimony, the 
Bank of the Metropolis regarded and treated the Commonwealth Bank as the 
owner of the negotiable paper which it transmitted for collection, and had no 
notice to the contrary, and, upon the credit of such remittances, made or antici- 
pated in the usual course of dealing between them, balances were, from time to 
time, suffered to remain in the hands of the Commonwealth Bank, to be met by 
the proceeds of such negotiable paper, then the Bank of the Metropolis is enti- 
tled to retain against the New England Bank for the balance of account due 
from the Commonwealth Bank. 


Tus case was brought up by writ of error from the Circuit 
Sourt of the United States for the District of Columbia, sitting 
for the county of Washington. 

It was the same case which was before this court at January 
term, 1843, and is reported in 1 Howard, 234. It is unneces- 
sary, therefore, to state again the facts of the case which ex- 
isted prior to that report. 

The Supreme Court having reversed the judgment of the 
Circuit Court, and directed it to award a venire facias de novo, 
the cause came up again for trial in the Cireuit Court, at March 
term, 1844. The result of the second trial was a judgment in 
favor of the New England Bank for § 4,245.24, with interest 
upon parts of this sum from various times. 

The evidence offered on the part of the plaintiff, and also 
that on the part of the defendant, are stated in the bill of ex- 
ceptions, with a reference to a great number of letters and 
accounts. This evidence must be inserted in substance, in 
order to render intelligible the prayers to the court. The first 
prayer was made by the defendant, and does not appear to 
have been excepted to by the plaintiff, although granted by the 
court: but the plaintiff then made a prayer for himself, which 
was also granted by the court, and excepted to by the defend- 
ant, and upon this exception the case came up. But the case 
eannot be fully understood without spreading all this upon the 
report of it. 


Evidence on the part of the plaintiff, viz. the New England 
Bank. 

On the trial of this cause, the plaintiffs, to maintain the is- 
sue on their part joined, offered evidence tending to show, that, 
from the year 1834 to the year 1838, there had been extensive 
mutual dealings between the Bank of the Metropolis, in the 
city of Washington, and the Commonwealth Bank, a bank in 
Boston, in the State of Massachusetts, at which place the plain- 
tifis’ bank is also situated ; that both of these banks (the Me- 
tropolis and the Commonwealth) were selected by the govern- 
ment of the United States as deposit banks, and in consequence 
became extensively employed as agents for other banks, and 
for individuals, in the transmission of negotiable paper for col- 
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lection in ‘thet manner usual among sue wh institutions ; ‘that the 
usage well known and established universally in the District of 
Columbia, and throughout this country, in such cases, is for the 
holder of negotiable paper to indorse and deliver it, without any 
consideration, to a bank (or, if the bank is the holder, to another 
bank), to be indorsed and delivered by such bank with which it 
has been so deposited to another bank, and so on to transmit it 
from bank to bank till it reaches its place of destination ; that 
when it is paid, the proceeds are credited to the bank by which 
it was last indorsed, and by that bank to its indorser, and so 
on back to the owner; but it is not usual for the banks to re- 
mit the precise amount so collected at the time of such collec- 
tions, but to place the same to the general credit of the bank 
from which it was received, to be settled by drafts or other- 
wise, as might be most convenient for such banks respectively ; 
and in case of non-payment, the costs thereof and postage are 
charged from the one bank to the other till the owner is 
charged therewith ; that it is also the usage and custom of the 
banks receiving such paper to treat it in all respects as they do 
their own paper, but it is not usual for any bank to purchase 
negotiable paper from another bank. That the said Bank of 
the Metropolis and the said Commonwealth Bank were exten- 
sively engaged in collecting and remitting to each other for 
collection, on account of other banks and individuals, negotia- 
ble paper, deposited with either for that purpose, and in that 
business they conformed to the usage aforesaid in the mode of 
transmitting such paper by indorsement, and also in the mode 
of keeping their accounts ef such business; and it was the 
uniform practice of the said Commonwealth Bank, in transmit- 
ting such paper, to accompany the same with a letter, advising 
the Bank of the Metropolis that it was “ forwarded for collee- 
tion” (letters copied in pages 22, &c.); but in some instances 
they transmitted negotiable paper by letters in the following 
form (copied in pages 25, &c.); that im the course of the said 
dealing between the said two banks, repeated instances occurred 
in which the Bank of the Metropolis directed the said Com- 
monwealth Bank to deliver to third parties negotiable paper, 
which had been forwarded by the former to the latter; and 
such direction was complied with, and the paper delivered ac- 
cording to such order, without reference to the state of the 
accounts between the said two banks; and also, that either of 
the said two banks drew upon the other, from time to time, or 
directed remittances to be made, without having regard to the 
negotiable paper which had been before them, or was expected 
to be remitted for collection. 

They further offered evidence tending to show, that, during 
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the fall of the year 1837, the plaintiffs, being the holders of 
certain negotiable paper coming due in the District of Colum- 
bia, at various times during the said fall and winter, indorsed 
and delivered such paper to the said Commonwealth Bank, 
without consideration, as the agent of the plaintiffs for that 
purpose, and according to the usage and custom above stated, 
to be transmitted by said Commonwealth Bank to the said Dis- 
trict for collection; and the said Commonwealth Bank, from 
time to time, as it received the said paper from the plaintiffs, 
indorsed and delivered the same, without consideration, and ac- 
cording to the said usage and custom, to the said defendants, 
and in delivering them to defendants, they advised defendants 
that such paper was forwarded for collection. 

That on the 13th day of January, 1838, there were in the 
hands of the defendants certain bills and notes, the property of 
the plaintiffs, and which had been indorsed and delivered by 
plaintiffs to the Commonwealth Bank, in manner and according 
to the usage and custom above stated, for collection, without 
consideration, and which had been indorsed by the last-men- 
tioned bank to the Bank of the Metropolis, and forwarded to 
the said defendants in letters, advising them in every instance 
that the said paper was forwarded for collection; that on the 
said 13th day of January, 1838, the said Commonwealth Bank 
gave to the plaintiffs an order in writing, addressed to the de- 
fendants, as follows (copied in pages 27, &c.); that the said 
letter was immediately forwarded by due course of mail to, and 
received by, the defendants; that the said negotiable paper 
amounts to the sum of $ 4,466.75; that none of the said paper 
was due or had been paid to the defendants at the time of the 
receipt by them of said order of the 13th January, 1838, except 
the sum of $241.01, and that sum had been carried to the 
credit of the Commonwealth Bank in the general account with 
said bank, and that the residue of the said paper was afterwards, 
and before -the bringing of this suit, paid to the said defend- 
ants: that the said negotiable paper, in the said order of the 
13th January, 1838, mentioned, was part of the paper indorsed 
and delivered in the fall of 1837, as above stated, to the Com- 
monwealth Bank by the plaintiffs, according to the usage and 
custom above stated, without consideration, to be collected for 
the plaintiffs, according to the said usage and custom, and was, 
at the time of such delivery, and ever after, the property of the 
plaintiffs. 


And the plaintiffs further offered in evidence the following 
deposition of Charles Hood, viz. : — 


“1, Charles Hood, now of Dorchester, in the county of Nor- 
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folk, in Massachusetts, formerly of the city of Boston, in the 
county of Sutlolk, on cath depose and say, that [ was cashier 
of the Commonwealth Bank from the time of its commencing 
to the time of its closing business; said bank having been a 
bank established by law in the Commonwealth of Massachu- 
setts, and having transacted business in Boston. | further 
depose and say, that the papers exhibited by me to the magis- 
trate taking my deposition, for the purpose of being annexed 
thereto, and marked A, B, and C (copied in pages 33, &c.), 
are original accounts current rendered by the Bank of the Me- 
tropolis, in Washington city, to said Commonwealth Bank. 
“The said papers are all the accounts rendered by the said 
Bank of the Metropolis to the said Commonwealth Bank, which 
I can now find; said Bank of the Metropolis rendered one or 
more accounts subsequent to these, which [ cannot find, the 
same having been lost or mislaid. I cannot find any previous 
account reudered by said Bank of the Metropolis. The prin- 
cipal part of the items on the credit side of said account con- 
sists of checks and drafts drawn by said Bank of the Metropo- 
lis on said Commonwealth Bank; each draft or check being 
indicated in the account by its number. I further depose and 
say, that there was not, to my knowledge, at any time any 
agreement or understanding between said two banks, that the 
balances due, from time to time, from one bank to the other, 
should be suffered to remain in the hands of either, to be met 
by the proceeds of negotiable paper already transmitted, or ex- 
pected to be transmitted, in the usual course of business be- 
tween them. If there had been any such understanding or 
agreement between said banks, I have not the least doubt I 
should have known it. There was no usage or practice be- 
tween said banks to allow any such balances due to the Com- 
monwealth Bank to remain undrawn for, to be met by the 
proceeds of negotiable paper transmitted, or expected to be 
transmitted. Ido not know of any usage or practice on the 
part of the Bank of the Metropolis to allow balances due to 
said bank from the Commonwealth Bank to remain undrawn 
for, to be met by proceeds of paper transmitted, or to be trans- 
mitted, in the usual course of business between said banks. 
I further depose and say, that, in fact, the Commonwealth 
Bank drew on the Bank of the Metropolis for its balances as 
often as its business or convenience required, without reference 
to the negotiable paper held at the time, or expected to be 
transmitted in the usual course of business, for payment or 


collection, between said banks. ‘This practice was uniform. 
I further depose and say, that, in pursuance of an understand- 
ing between said banks, each of them occasionally overdrew 
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upon the other, as its convenience required. I further depose 
and say, the two papers exhibited by me to the magistrate 
taking this deposition, for the purpose of being annexed there- 
to, marked D, E (copied in page 55, &c.), are true copies of 
letters transmitted by said Commonwealth Bank to said Bank 
of the Metropolis, at or about the time of their respective dates. 
I further depose and say, that the said two banks were, among 
others, origmally selected as deposit banks by the govern- 
ment. ‘The deposit banks became extensively the agents of 
other banks and institutions, for the purpose of making collec- 
tions in various and distant parts of the United States. It has 
never been the practice of banks, as far as I know, to purchase 
negotiable paper held by other banks, and take the indorsement 
of such other banks, or without such indorsement. 
“Cuartes Hoop.” 


The plaintiffs also offered in evidence a great number of 
letters and accounts which had been transmitted between the 
Bank of the Metropolis and the Commonwealth Bank. 

The evidence offered on the part of the Bank of the Me- 
tropolis was as follows. 

“ And the said defendants, in order to maintain and prove 
the issue on their part, gave to the jury competent and legal 
evidence tending to prove that it is and has long been the 
uniform practice and usage of the banks in the District of 
Columbia, when commercial paper is transmitted to it for 
collection by banks or individuals, when indorsed by the party 
so remitting it, and in the absence of information that any 
other person or party has an interest therein, to treat and deal 
with the party so making the remittance as the owner of the 
same, the proceeds, when received, are credited to his account, 
and he is charged in said account with all the expenses attend- 
ing the same, as costs, protests, postage, &c. That this usage 
and practice uniformly prevailed in the dealings between the 
said Commonwealth Bank and the Bank of the Metropolis ; that 
they mutually transmitted funds and paper of different kinds 
to each other, government drafts, certificates of deposit, bills, 
notes, and drafts of private individuals; that all, of every de- 
scription, were carried into the general accounts current be- 
tween the two institutions, which are both banking institutions, 
regularly and duly chartered, and engaged exclusively in the 
business of banking: that, in the account current, each bank 
was regularly credited by the other with the proceeds of all 
such commercial paper thus received by it from the other, 
when colleeted, and charged with the costs of collection, pro- 
tests, and postage connected with the same. That on the 13th 
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of January, 1838, the said Bank of the Metropolis was in the 
possession of the bills, drafts, notes, &c., being all commercial 
and negotiable paper, enumerated and mentioned in the said 
letter from C. Hood of that date, the same having been, from 
time to time, transmitted by said Commonwealth Bank to said 
Bank of the Metropolis, in the course of their said mutual 
dealings and business, in letters; which letters from said Com- 
monwealth Bank, so far as they are deemed material, are as 
follows (copied in the record). That each of said drafts, 
bills, notes, &e., was indorsed by the payees thereof, re- 
spectively, to the New England Bank, specially indorsed by 
the cashier of said New England Bank to the cashier of the 
Sommonwealth Bank, and by him likewise specially indorsed 
to the cashier of the Bank of the Metropolis ; that the same had 
all been transmitted within the two or three months preceding 
the said 13th of January; that all said paper was indorsed and 
transmitted in the same form in which paper the property of 
the bank remitting the same was indorsed and sent. That the 
said Commonwealth Bank failed, and became publicly insol- 
vent, early in January, 1838, before the said letter of the 13th 
of January was written; that said letter contained and gave the 
first information, or notice, ever received by the Bank of the 
Metropolis, that said New England Bank was, or claimed to be, 
the owner of said paper so held by the Bank of the Metropolis. 
That the accounts between said parties, so kept as aforesaid, 
were regularly received by, and transmitted from, said banks 
respectively (the Commonwealth and Metropolis Banks), and 
no objection was ever made to the form or manner thereof, 
the last of which is here inserted (A, defendants’ statement, 
copied in the record); that the balances were sometimes large, 
sometimes small, sometimes in favor of the one, sometimes of 
the other; that on the 24th of November, 1837, the balance 
was in favor of the Commonwealth Bank to the amount of 
$ 2,200; that at the time the said letter of 13th of January, 
1838, was written and received, the balance due to the Bank of 
the Metropolis was $3,541.17}.” 





Defendants’ Prayer. 

Whereupon the defendants, by their counsel, prayed the 
court to instruct the jury, — 

That if, from the evidence aforesaid, they shall find that the 
course of dealing between the said Commonwealth Bank and 
the Bank of the Metropolis, as stated in said evidence, actually 
existed, and had continued for several years prior to January, 
1838 ; that their dealings had been mutual and extensive ; that 
accounts current existed between them, in which they were re- 
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spectively credited with the proceeds of all notes, bills, drafts, 
é&c., transmitted to the other for collection when the same were 
received, and charged with all the expenses attending the same, 
as postage, costs of protests, &c.; that from time to time such 
accounts were regularly transmitted from each to the other, 
which accounts were mutually acquiesced in without objec- 
tion; that the balances on the account current fluctuated from 
time to time, according to the amount of money, bills, notes, 
&c., remitted; that upon the credit of such negotiable paper 
thus transmitted or expected to be sent, or upon the credit of 
such mutual dealings, each party was in the practice of draw- 
ing and accepting drafts and orders on or by the other; that 
said banks uniformly received the notes, bills, drafts, &c., trans- 
mitted by the other for collection, and always regarded and 
treated them as the property of the other; that the notes, 
drafts, and bills enumerated in the letter from C. Hood to G. 
Thomas of the 13th of January, 1838, were all so received, 
regarded, and treated; that the defendants had no notice or 
knowledge, until the receipt of said letter of the 13th of Janu- 
ary, 1838, that said Commonwealth Bank was not the absolute 
and only owner of the same, or that plaintiffs had any interest 
in, or claim to, the same; that said Commonwealth Bank be- 
“ame insolvent some few days prior to the said 13th of Janua- 
ry. 1838, at which time the Bank of the Metropolis had in its 
possession, so held and received in the course of said mutual 
business, the notes, bills, &c., mentioned in said letter of 13th 
of January, 1838; that in the course of said mutual business, 
it was the practice and usage of each of said banks (the Com- 
monwealth and Metropolis) to draw upon the other, as its exi- 
gencies or conveniences required, even beyond the amount of 
the balances then due to it on general account, which drafts it 
was also their usage and practice to accept and pay on the 
credit of anticipated remittances of negotiable paper or funds, 
or on the credit of such mutual dealings and course of business ; 
and it was also the practice and usage of both said banks to 
suffer and permit ascertained balances to lie undrawn for on the 
same credits; that at the time the said Commonwealth Bank 
became insolvent, and when said letter of January 13, 1838, 
was written and received, there was a balance of § 2,900 or 
other sum due on said general account from said Common- 
wealth Bank to the Bank of the Metropolis ;—then the defend- 
ants were entitled to hold and retain the said notes, drafts, bills, 
&c., so in their possession, and the proceeds of the same, when 
received, until the tender or payment of such balance ; and the 
plaintiffs are not entitled to recover in this action, until they 
show, to the satisfaction of the jury, that before action brought 
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such balance was paid or tendered to said defendants. Which 
was given. 





Defendants’ Bill of Exceptions. 


And thereupon, and after the court had given the said in- 
struction to the jury on the prayer of said defendants, the 
plaintiff prayed the court to instruct the jury, that if, from the 
evidence aforesaid, the jury shall find that the notes mentioned 
in the said letter, dated the 13th day of January, 183s, from 
Charles Hood, cashier of the Commonwealth Bank, to George 
Thomas, cashier of the Bank of the Metropolis, were received 
by the said Commonwealth Bank from the said plaintiffs, 
and were at the time of such receipt the property of the 
plaintitts. 

That they were deposited by the plaintiffs with the said 
Commonwealth Bank, to be transmitted by it for collection 
only. 

That the said Commonwealth Bank received the said notes 
only as the agent of the plaintiffs, and without giving any con- 
sideration for them, or receiving any compensation as such 
agent to transmit them for collection, and never had any right, 
title, or interest in, or claim or lien upon, the said notes, except 
as agent as aforesaid. 

That the said Commonwealth Bank, as agent as aforesaid, 
and not otherwise, did in fact transmit the said notes to said 
defendant for collection only. 

That the said notes were indorsed by the cashier of the 
plaintiffs, as cashier, and by the cashier of the said Common- 
wealth Bank, as cashier, in the mode and form commonly used 
by banks in the United States in the transmission of negotia- 
ble paper deposited with, and transmitted through, such banks 
for collection. 

That the usage to deposit in one bank such paper so in- 
dorsed to be transmitted, and for such deposit bank to indorse 
such paper in the manner aforesaid, and to transmit the same so 
indorsed to another bank, is a common usage throughout the 
United States, and that the custom so to indorse such nego- 
tiable paper is universal. 

That the Bank of the Metropolis and the said Commonwealth 
Bank were extensively engaged as the agents of other banks, 
and with each other, in the transmission for collection and in the 
collection of negotiable paper belonging to third parties, in the 
years 1836 and 1837, in various and distant parts of the United 
States; and that the common form of indorsement used in the 
transmission of such negotiable paper by the said Common- 
wealth Bank and the Bank of the Metropolis was such as was 
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used by the said Commonwealth Bank in the indorsement and 
transmission of said notes, for the proceeds of which this. suit 
is brought; and that neither of the said banks, under the said 
usage and custom, held the other liable upon such indorse- 
ment. 

‘That the said notes last mentioned were transmitted to the 
said Bank of the Metropolis in letters, notifying the defendants 
that they were transmitted for collection in the form commonly 
used by said banks in transmitting negotiable paper for collec- 
tion, and with no other intention as to who was the real owner 
of such negotiable paper: then it is competent for the jury to 
infer, from the facts aforesaid, that the defendants had notice 
that the said paper was transmitted by the said Commonwealth 
Bank as agent, and not as the owner thereof. And if the jury 
shall so find, then the plaintiff is entitled to recover, notwith- 
standing the jury shall find that the said Commonwealth Bank 
and the Bank of the Metropolis treated each other as the true 
owners of the paper so remitted; and notwithstanding they 
shall further find that balances were, from time to time, suffered 
to remain in the hands of each other, to be met by the proceeds 
of negotiable paper deposited, or expected to be transmitted, in 
the usual course of dealing between them ; and notwithstand- 
ing the course of dealing stated in the instruction heretofore 
given at the instance of the defendants. 

‘fo the giving of which instruction, as prayed, the counsel 
for the defendant objected ; but the court overruled such ob- 
jection, and instructed the jury as requested; to which the 
defendant by his counsel excepts, and prays the court to seal 
this bill of exceptions, which is accordingly done, this sixth day 
of September, 15414. 








W. Cranen, [SEAL. ] 
James S. Morseuw. [seat. | 


Upon this exception, the case came up to this court. 


It was argued by Wr. Cove, for the plaintiff in error, and 
Mr. Bradley, tor the defendant in error. 

Mr. Coxe, for the plaintiff in error. 

This cause was before this court in 1843, and is reported in 
1 Howard, 234. 

The proceedings remain as they originally stood. The evi- 
dence on the second trial is supposed to be substantially the 
same as on the first. 

Ou the former argument, this court decided, that, wherever 
a banker has advanced money to another, he has a lien on all 
the paper securities which are in his hands for the amount of 
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his general balance, unless such securities were delivered to 
him under a particular agreement. 1 Howard, 239. That the 
paper in question was, however, the property of the New Eng- 
land Bank, and was indorsed and delivered to the Common- 
wealth Bank for collection, without consideration, as its agent, 
in the ordinary course of business, it being usual, and indeed 
necessary, so to indorse it in order to enable the agent to re- 
ceive the money. Yet the possession of the paper was prima 
facie evidenee that it was the property of the last-mentioned 
bank ; and, without notice to the contrary, the plaintiff in error 
had a right so to treat it, and was under no obligation to inquire 
whether it was held as agent or owner. — Ibid. 

The instructions asked of the court by the parties respect- 
ively are found in the present record, pp. 31-33. The court 
gave both, as asked. In the defendant's statement, the facts 
given in evidence are detailed. In the instruction given at 
the instance of plaintiff, some portion of these facts is stated. 
The main difference between the two seems to consist in this. 
In the defendant’s prayer, the supposed state of facts to be 
found by the jury includes this, — “that the defendant had no 
notice or knowledge, until the receipt of said letter from C. 
Hood to G. Thomas, of the 13th January, 1838, that said 
Commonwealth Bank was not the absolute and only owner of 
the same, or that plaintiff had any interest in or claim to the 
same.” 

In the plaintitf’s prayer, the court is called upon to instruct 
the jury, that “it is competent for them to infer, from the facts 
aforesaid, that the defendant had notice that the said paper was 
transmitted by the Commonwealth Bank as agent, and not as 
the owner” ; and so finding, their verdict should be for plain- 
tiff. 

The main, if not the entire, ground upon which the plaintiff 
below rested, to establish this fact of notice, is the usage to 
deposit in one bank indorsed paper to be transmitted to a dis- 
tant bank for collection, and for the bank with whom such 
deposit is made to indorse and transmit the same, as was done 
in this case. 

The prayer to the court below, offered on the part of the 
Bank of the Metropolis, was in nearly the words of this court 
in the former case. (Mr. Cove then read and compared the 
prayer with the opinion of the court in 1 Howard, 234.) 


Mr. Bradley, for the defendant in error, laid down the fol- 
lowing propositions : — 

Ist. here was evidence to go to the jury to sustain each 
one of the propositions stated in the prayer granted by the 
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Circuit Court, and the granting of which is alleged as er- 
ror. 

2d. The inference which the court instructed the jury it 
was competent for them to draw was fully justified by those 
propositions. And, 

3d. If that inference was drawn by the jury, the instruction 
of the court was right. 

In maintaining these propositions, it is proposed to show, — 

Ist. That the Commonwealth Bank was the agent of the 
defendant in error for a particular purpose, in the course of a 
well-known and long-established business, the usages of which 
required the employment of sub-agents, who are responsible 
directly to the principal, and the plaintiff m error was sub- 
agent. 

2d. That ne agreement or understanding between the agents 
could destroy, or in any manner impair, the rights of the prin- 
cipal, he being known, and not a party or privy to such agree- 
ment. 

3d. That no lien could have existed in favor of the plaintiffs 
in error for any balance, general or otherwise, due to them from 
their correspondent, the Commonwealth Bank, which could 
attach to the negotiable paper, or the proceeds thereot, of the 
defendants in error, forwarded to them by that bank for collec- 
tion, in the course of the regular business of collecting. 

Ath. There is abundant evidence to show, that the sub- 
agents, the plaintiffs in error, knew, or might and ought to have 
known, that they were not the property of the Commonwealth 
Bank, but had been forwarded for account of others. And 

There is no error in the instruction given by the Circuit 
Court. 

On the first proposition, Wr. Bradley cited 9 East, 12; 7 
Bingh. 284; 6 Mass. 430; 19 Ves. 299; 1 Rose, 154, 243, 232; 
1 Bos. & Pul. 648, 546. 

The Commonwealth Bank was an agent in the course of a 
well-understood and long-established business, the course of 
which required the employment of sub-agents. Its whole au- 
thority was to appoint a sub-agent. Triplett v. Bank of Wash- 
lugton, 1 Peters, 28, 30, 35. 

The known usages of trade and business often become the 
true exponents of the nature and extent of an implied authori- 
ty; for in all such cases the presumption is, the agency is to 
be exercised according to the practices which are allowed and 
Justified by such usages, &c. 2 Kent’s Comm. leet. 41, pp. 
614, 616 (4th ed.); Wilshire v. Sims, 1 Camp. 258; Young v. 
Cole, 4 Scott, 489. 

A person who employs a broker must be supposed to give 
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him authority to act as other brokers in like cases. Dalton v, 
Tatham, 10 Adolph. & Ell. 27, 29, 30. 

A person who employs a broker on the stock exchange im- 
pliedly gives him authority to act in accordance with the rules 
there established, though such principal may be ignorant of the 
rules. 

Every authority as agent carries with it or includes all the 
powers which are necessary or proper or usual as a means to 
effectuate the purposes for which it was created. In every 
case it embraces the appropriate means to accomplish the end. 
kins v. Macklish, Ambl. 184, 186; Paley on Agency (Lloyd's), 
198, note, 290, 291; L Livermore, 103, 104; Story on Agency, 
$$ 97, 85 

And in many cases the power to delegate his authority is im- 
plied from the ordinary custom of trade, or it is understood by 
the parties to be the mode in which the particular business 
would or might be done. Story on Agency, $ 14, cites Coles v. 
Trecothick, 9 Ves. 234, 51, 52; 1 Bell’s Comm. 387 — 391 ; Ship- 
ley v. Kymer, 1 Maul. & Selw. 484; Cockran v. Irlam, 2 Maul. 
& Selw. 301, 303, note ; Laussatt v. Lippincott, 6 Serg. & Rawle, 
386; Johnson v. Cunningham, 1 Alab. N. 8.249. And wher- 
ever any express or implied authority to appoint a sub-agent 1s 
given or allowed by the principal, a privity is created between 
them. Livermore, ch. 2, § 4, pp. 56-59; Story, 201; Gos- 
well v. Dunkley, 1 Str. 681; and see Brandy v. Coswell, 2 
Bos. & Pul. 438; Cockran v. Irlam, 2 Maul. & Selw. 301, 303, 
note; Merrick v. Barnard, 1 Wash. C. C. R. 479; Foster v. 
Preston, 8 Cow. 198. 

Second point. ‘That no agreement or understanding be- 
tween the agents could destroy, or in any manner impair, the 
rights of the principal, he being known and not a party or pri- 
vy to such agreement. 10 Adolph. & Ell. 27, 29, 30; 1 Peters, 
25: 15 Wend. 486; 22 ib. 216 et seq. : 12 Conn. 303. 

3d. That no lien could have existed in favor of the plaintiffs 
in error for any balance, general or otherwise, due to them 
from their correspondent, the Commonwealth Bank, which could 
attach to the negotiable paper, or the proceeds thereof, of the 
defendants in error, forwarded to them by that bank for collee- 
tion, in the course of the regular business of collecting. Story, 
Agency, § 360 and cases there cited ; ibid. $$ 362, 379, 381. 

Upon the 4th point, Mr. Bradley entered into a minute ex- 
amination of the letters and accounts. 

The grounds of the former decision were two. 

Ist. That the Bank of the Metropolis received the paper 
without any notice that it was the property of a third person, 
and treated it as if the Commonwealth Bank was the true own- 














JANUARY TERM, 1848. 225 





Bank of Metropolis v. New England Bank. 


er, and was therefore factor, broker, or banker, of the Com- 
monwealth Bank. 

2d. That balances were from time to time suffered to remain 
in the hands of these banks respectively, to be met by the pro- 
eceds of negotiable paper deposited or expected to be transmit- 
ted in the usual course of dealing between them. 

But there is abundant evidence in the present record to 
show, — 

Ist. Notice. 

2d. That they drew without regard to the balances, and al- 
so without regard to the negotiable paper. 

1. As to evidence of notice. 

Ist. ‘The forms of the indorsements showed that there was 
a bank before the Commonwealth Bank, and it “is not usual 
for any bank to purchase negotiable paper from another bank.” 

2d. All this paper was transmitted in letters notifying the 
Bank of the Metropolis that it was “ forwarded for collection,” 
while in regard to other paper they adopted a different form. 

dd. ‘The usage. 

Ath. "That the parties did not hold each other liable on the 
indorsements. 

5th. That they were indorsed and forwarded by the Com- 
monwealth Bank to the Bank of the Metropolis, without con- 
sideration, and with notice that they were for collection. 

2. They drew without regard to the balances, and therefore 
advances were not made on the faith of the notes. ‘This is 
shown by the accounts current between the parties, by the cor- 
respoudenee between the cashiers, and by the deposition of Mr. 
Hood, all of which are in the record. 


Mr. Coxe, in reply, said that this court had formerly decided, 
that unless the Bank of the Metropolis had notice of the own- 
ership of the bills, it had a right to hold them for its len. 
Was there such notice? The plaintiffs below had tried to 
make it out, but only made out such a usage as had appeared 
to this court on the former trial. All the five points discussed 
by the counsel on the opposite side were before the court in 
the former case. 

(7. Cove then made an examination of them in order to 
show this. ) 


Mr. Chief Justice TANEY delivered the opinion of the court. 

This case was before the court at January term, 1843, and is 
reported in 1 Howard, 234. The judgment of the Circuit 
Court was then reversed, and the case remanded, with direc- 
tions to award a venire facias de novo. 
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Upon the second trial some additional testimony appears to 
have been ofiered, and two instructions given by the court to 
the jury, one upon the prayer of the defendant, the other 
upon the prayer of the plaintiff, to the last of which the de- 
fendant, who is now the plaintiff in error, excepted ; and the 
judgment of the Circuit Court being against him, he has again 
brought the case here by writ of error. 

The opinion expressed by this court in reversing the former 
judgment and remanding the case is summed up in the follow- 
ing paragraph in 1 Howard, 240. 

“If, therefore,” say the court, “the jury find that the course 
of dealing between the Commonwealth Bank and the Bank of 
the Metropolis was such as is stated in the testimony ; that 
they always appeared to be and treated each other as the true 
owners of the paper mutually remitted, and had no notice to 
the contrary ; and that balances were from time to time suffer- 
ed to remain in the hands of each other, to be met by the pro- 
ceeds of negotiable paper deposited or expected to be transmit- 
ted in the usual course of dealing between them, then the plain- 
tiff in error is entitled to retain for the amount due on the set- 
tlement of the account.” 

The only question now open upon this second writ of error 
is, Whether the Circuit Court, in their instructions to the jury, 
have conformed to this opinion. We have examined them 
with a good deal of care, and regret to find them so complicat- 
ed and involved, that we have some difficulty in ascertaining 
the meaning of the Circuit Court. It would seem to be almost 
impossible for a jury acting under such instructions to compre- 
hend distinctly the issues of fact upon which they were to find 
their verdict. Indeed, as we understand these two instructions, 
the last paragraph in the second seems to this court to be incon- 
sistent with the direction contained in the first. And if the last 
instruction stood by itself, without any reference to the first, it 
might perhaps be construed to be substantially the same with 
the directions given by the Circuit Court at the former trial, 
which were reversed upon the former writ of error. 

It is not usual in remanding a case to state in the opinion of 
this court the particular manner in which the instructions to 
the jury should have been framed, but to state in the opinion 
the principles of law which govern the case as it appears in 
the record, and leave it to the Circuit Court to apply them to 
the case, as it may appear in evidence upon the second trial, in 
such manner and form as it may think advisable. From tl 
manner, however, in which the directions of the Cirewit Court 
appear in the record before us, upon the trial under the man- 
date, we may perhaps prevent future difficulty by stating the 
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form in which instructions to the jury might have been given 
so as to carry into effect the opinion of this court, and enable 
the jury to understand more clearly the points in issue before 
them. Of course we do not mean to prescribe this form to 
the Cireuit Court when the case again comes before it, be- 
cause the testimony then offered may differ materially from 
that now contained in the record. But if, instead of the com- 
plex instructions under which the case was decided at the last 
trial, the following directions had been given, it would have 
conformed to the opinion of this court when the case was for- 
merly before it, and at the same time have enabled the jury to 
understand more distinctly the matters of fact in dispute be- 
tween the parties, and submitted to them for decision. 

1. If, upon the whole evidence before them, the jury should 
find that the Bank of the Metropolis, at the time of the mutual 
dealings between them, had notice that the Commonwealth 
Bank had no interest in the bills and notes in question, and 
that it transmitted them for collection merely as agent, then 
the Bank of the Metropolis was not entitled to retain against 
the New England Bank for the general balance of the ac- 
count with the Commonwealth Bank. 

2. And if the Bank of the Metropolis had not notice that 
the Commonwealth Bank was, merely an agent, but regarded 
and treated it as the owner of the paper transmitted, yet the 
Bank of the Metropolis is not entitled to retain against the real 
owners, unless credit was given to the Commonwealth Bank, 
or balances suilered to remain in its hands to be met by the 
negotiable paper transmitted or expected to be transmitted in 
the usual course of the dealings between the two banks. 

3. But if the jury found that, in the dealings mentioned in 
the testimony, the Bank of the Metropolis regarded and treated 
the Commonwealth Bank as the owner of the negotiable paper 
which it transmitted for collection, and had no notice to the 
contrary, and upon the credit of such remittances made or an- 
ticipated in the usual course of dealing between them bal- 
ances were from time to time suffered to remain in the hands 
of the Commonwealth Bank, to be met by the proceeds of such 
negotiable paper, then the plaint:f in error is entitled to retain 
against the defendant in error for the balance of account due 
from the Commonwealth Bank. 

We restate the former opinion of this court in this form, be- 
cause we presume it must have been misunderstood by the 
Cireuit Court. And as it was not followed in the proceedings 
under the mandate, the judgment must be reversed, and the 
cause remanded, with directions to award a venire fucias de 
novo. 
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Order, 

This cause came on to be heard on the transcript of the 
record from the Cireuit Court of the United States for the Dis- 
trict of Columbia, holden in and for the county of Washington, 
and was argued by counsel. On consideration whereof, it is 
now here ordered and adjudged by this court, that the judgment 
of the said Circuit Court in this cause be and the same is here- 
by reversed, with costs, and that this cause be and the same is 
hereby remanded to the said Circuit Court, with directions to 
award a venire facias de novo. 





Ricuarp Bern anp Mary, nis Wire, Appe.iants, v. Mary Ilearn. 


The Civil Code of Louisiana (article 2412) enacts, that “ the wife, whether sepa- 
rated in property by contract or by judgment, or not separated, cannot bind her- 
self for her husband, nor conjointly with him, for debts contracted by him before 
or during the marriage.” 

Where a wife mortgaged her property to raise money, and the question did not 
turn upon her doing so as the surety of her husband, it was not necessary for 
the lender to prove that the proceeds of the loan inured to her separate use. 

The fact of the application of the money may be proved to show the character of 
the transaction, with a view of establishing collusion or fraud. 

The decisions of the State courts of Louisiana upon this subject examined, 

Where a wife mortgaged her property, and then sought relief in chancery upon 
the ground that the contract was void in consequence of her disability to con- 
tract, and it was shown that the lender acted in good faith ; proceeded cautiously 
under legal advice, under assurances that the loan was for the exclusive use of 
the wife, to whom the money was actually paid ; the interest upon the loan paid 
for several years ; the mortgaged property insured by her, and the policy assigned 
to the mortgagee ; —a bill to relieve her from the contract cannot receive the 
sanction of a court of equity. 

But it is no objection to such a bill, as a rule of pleading, that the husband is made 
a party to it with the wife. He acts only as her prochein ami. 


Tis was an appeal from the Circuit Court of the United 
States for the Kastern District of Louisiana, sitting as a court 
of chancery. 

The facts are sufficiently set forth in the opinion of the 
court. 


It was argued by Mr. Crittenden and Mr. Johnson, for the 
appellants, and Mr. Bradley and Mr. Jones, for the appellee. 
There were also printed briefs for the appellee filed by A/r. 
Eustis and by Messrs. Elmore and King. 


Mr. Crittenden, for the appellants, stated the substance of 
the case as follows. 

The bill in this case was filed by the appellants, Bein and 
wife, to enjoin proceedings under a writ of seizure and sale 

















JANUARY TERM, 1848. 229 


Bein et al. rv. Heath. 











taken o out it by the appellee, Mary Heath, to sell certain property 
of the appe Hant, Mary Bein, under a mortgage from the latter, 
dated the Sth May, 1838, to secure two notes drawn by her in 
favor of her husband, and by him indorsed,—the one for 
$ 10,711.71, the other for § 535.59. 

The complainants allege that these notes were given for a 
loan obtained by Richard Bein, the husband, for his own use, 
and which was so applied; and that in such a case, by the 
laws of Louisiana, the mortgage of the wife, and her promise 
to pay the debt, or to make her property responsible, is not 
binding, but void. 

The answer of the appellee denies the averment of the bill 
as to the purpose of the loan, or the use of the money, and 
evidence was taken on both sides. 

And then he contended, — 

Ist. "That the loan was for the exclusive use of the husband, 
and that it was so applied. 

2d. That being for such use, and so applied, the notes and 
mortgage were void as against the wife, and her property ; and 
that, consequently, the injunction prayed by the bill should 
have been made perpetual. 

Upon the first point, Wr. Crittenden said, that Mrs. Bein 
was a widow when she married Bein, that she was worth 
$ 85,000 and free from debt. Her revenue was ample, as she 
had only two or three children. Bein was a merchant and 
speculator, in fact insolvent at the time of the loan, although 
apparently engaged in business. Soon afterwards he became 
openly an insolvent, and divided little amongst his creditors. 
In May, 1838, when the loan was made, the witnesses say he 
could not raise money upon his own responsibility. For whom 
is it likely, then, that the loan was made. The husband was 
surrounded with unpaid bills and pecuniary embarrassments of 
every deseription. The question is for whom the money was 
borrowed, and that is the only question under the Louisiana 
law. We do not find in the record that the wife wanted 
money. On the contrary, the husband was pressing Heath for 
the money. A lawyer was consulted, who said the loan must 
be made to the wife, and an effort was made to give the affair 
that semblanee. Hence the interlineation in the mortgage. 
Cau these written papers prevent the wife from showing the 
truth of the transaction? Bein paid to one person § 4,000 in 
that same month of May, and also paid other people. But he 
had no means to pay them with except this loan. He owed 
Sherman & Co. a debt, which he paid. Not a dollar went to 
the benefit of the wife. But according to the forms of the 
transaction, she received the money. It was paid by a check 
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to her, which was placed in her own hands. What is the law 
of Louisiana in such a case? (Mr. Crittenden then cited the 
article 2412 of the Civil Code, and all the State authorities set 
forth in the opinion of the court, upon which he commented. ) 


Mr. Bradley, for the appellee, made the following points : — 

1. The loan was made to the wife. 

2. She could borrow money and mortgage her property ; or, 

3. If not loaned to her, it was a fraud practised by the com- 
plainants on the defendant. 

A. In either case she can have no relief in equity, and there 
is no error in the decree rendered by the Cirewit Court ; and, 

5. This is a bill by husband and wife, respecting her sepa- 
rate property, in which he is indirectly charged with seeking 
to injure her. Their interests are adverse. It is his suit. 
They are improperly joined. Advantage of this can be taken 
at the hearing, and the bill must be dismissed. 

The marriage contract shows that the wife had power to 
contract. Having this power, she admits that she made this 
contract in the most formal manner known to the laws, hold- 
ing out the idea that the loan was for her benefit. We do not 
say that she can be a surety for her husband. The court 
ought to protect her in her rights, but there are also other per- 
sons to be protected, who were dealing fairly in the transac- 
tion. Can she now say, that she led the other party into a 
snare, and that this other party must show that the money was 
actually expended for her sole benefit? The question is, Upon 
whom is the burden of proof? We say that the complainants 
must show that the money did not, in fact, go to her use. We 
have her declaration before the notary that it was so. In none 
of the cases which have been cited can such a formal admis- 
sion be found. The books and payments of the husband can- 
not be admitted to contradict this notarial act of the wife. 
Civil Code, art. 2233 — 2235; 8 Martin, N. 8. 693, 694; 10 
Martin, 439. 

The letters of Heath show that he thought he was making 
the loan to the wife. These letters were ruled out below, but 
exceptions were taken. Starkie, Ev. 57, 62-64; Story, 
Ageney, §§ 131, 135. 

The declaration of the husband was to the same effect, and 
he could act for his wife. Civil Code, art. 2330-2333. In 
this case he was her proper agent. ITbid., art. 2340, 2362, 2363 ; 
2 Rob. 20; 11 La. Rep. 258; 7 Martin, N. 8S. 144. 

There was collusion and fraud between the husband and wife 
to cheat Heath. Civil Code, art. 1841, defines fraud. 1 Sto- 
ry’s Eq. 384, 385. 
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If the other side are right in saying that the lender must 
look to the manner in which the money is spent, then all mar- 
ried women, under such circumstances, would be placed under 
the supervision of trustees who might be strangers. She was 
not a surety for her husband, because he owed us nothing. Af- 
ter borrowing the money, if she chose to lend it to him, she 
brought herself within the provision of the civil law. Ulpian, 
book 16, tit. 1. 

Bein was insolvent in 1840, two years after the loan was 
made. But the interest was paid for four years afterwards. 

In the admission of facts upon the record is this : — 


‘It is also admitted that the first four years’ interest on the 
loan was regularly paid, and that for that time the policy of in- 
surance on the house mortgaged to secure the loan was regu- 
larly assigned, in conformity with the contract of loan. 


(Signed, ) R. Hearn, 
R. Hunt, Complt’s sol. 
(Signed, ) Exmore & Kune, 


Att’ys for Respondents.” 


Who paid the interest all this time? The policy, too, was 
made out in the name of the wife, and indorsed by her. She 
was returned, also, as a creditor in her husband’s schedule. 
She must, therefore, have been acquainted with the whole 
affair. 

But it has been said, that the decisions in Louisiana require 
that we should have seen that the money was expended for the 
wife’s separate use. (Mr. Bradley here critically examined 
these authorities. ) 

In point of fact, although we are not bound to show it, the 
record does prove that the money was actually used for her 
benefit. On the 29th of May, seventeen days after the money 
was' borrowed, Bein paid § 5,500 on account of an elder mort- 
gage, which secured a debt of $15,000 due to the wife. 

On the 5th point of the brief, the misjoinder of parties, Mr. 
Bradley cited 1 Sim. & Stu. 185; 2 ib. 464; 2 Keen, 59, 70 
-—72; 5 Simons, 551 -— 553. 


Messrs. Elmore § King filed the following analysis of the 
Louisiana authorities. 

Darnford v. Gros and Wife, 7 Martin, 489. — Decided under 
the law of Toro. 

Lombard x. Guillett and Wife, 11 Martin, 453. — In this case. 
there was no proof that the husband authorized the wife to 
sign the note with him, nor did she sign the act of mortgage, 
although it was given by the husband, upon her property. 
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Banks v. 'Trudean, 2 New Series, 39.—In this case, the 
wife was admitted and proved to be surety for her husband. 
The case was decided upon the law of Toro. (Wife might 
bind herself with the husband, provided she renounced the law 
of Toro. ) 


Perry v. Gerbeau and Wife, 5 New Series, 19. — In this case, 
the wife was surety. 
Sprigs v. Bossier, 5 New Series, 54. — The note sued on was 


given for property purchased by the husband, and she was 
surety merely. 

Mc Mickem v. Smith and Wife, 5 New Series, 431.— The 
note sued on was given in part for negroes sold to the husband, 
and in part for a balance then due by him on another obliga- 
tion to plaintiff. 

Hughes v. Harrison, 7 New Series, 251.— The note sued on 
was given ‘for their and plantation use.” The wife was sure- 
ty merely for her husband, for part of the debt. The case was 
remanded, to enable the plaintiff to prove how much was for 
the wife’s use and benefit. 

Brandegee v. Kerr and Wife, 7 New Series, 64. — This ac- 
tion, although dec ided in the year 1828, was brought on a note 
for $ 1,800, dated August 31st, 1821, and due three years after 
date. ‘This I know, from having examined the record in the 
Supreme Court. The case was consequently decided under 
the law of Toro, which had not been repealed before the exe- 
cution of the note. The court say the husband and wite were 
bound jointly and severally. This made the case fall com- 
pletely within the law of Toro. There was no evidence that 
the note was given for the wife’s benefit. Upon this the court 
lays great emphasis, and upon it, in fact, decides the case. 

The court decided, that the circumstance that she received 
the money was not suflicient evidence that it was for her sep- 
arate use and benefit. As the law then stood, the wife was not 
bound at all on the contract or note; it was a nullity on the 
face of it. She was only bound for what was used for her 
separate benefit, upon a quantum meruit. Her receiving the 
money did not at all prove that the note was made for her sep- 
arate use, or that the money was applied to her separate use. 

By our law, as it now stands since the repeal of the law of 
Toro, there is no impropriety in a wife binding herself conjoint- 
ly with her husband, provided it be not for a debt contracted 
by him. A husband may be surety for the wife for debts con- 
tracted for her separate benefit, and he may be bound jointly 
with her for such a debt. The prohibition of article 2412 does 
not extend, as it did under the law of Toro, to the form of the 
instrument, but only to a joint contract for the husband's debt. 
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To determine, then, whether a contract falls within the pro- 
hibition of that article 2412, two things have first to be ascer- 
tained. 

First. Whether the wife has bound herself for her husband, 
or as his surety ; and, 

Second. Whether the debt was contracted by him before or 
during the marriage. Both of these conditions are absolutely 
necessary, to bring any case within the prohibition of that ar- 
ticle. 

It will be seen from the above, that the law under which the 
case of Brandegee v. Kerr and Wife was decided was very dif- 
ferent from the law as it now stands. The facts differed still 
more widely from the case before the court. In the case of 
Brandegee v. Kerr and Wife, there was no evidence that the 
contract was the wife’s; there was no notarial act showing 
this. As the law then stood, the check being given to her was 
not sufficient evidence of this. In our case, the evidence is 
conclusive that the original contract was made by the wile. 
The note and mortgage were not given for a debt of the hus- 
band, but of the wife. 

Pilie v. Patin et al., 8 New Series, 693.—JIn this case, the 
wife was clearly shown to have been surety merely for her 
hushand, for a preexisting debt due to the plaintiff, and at his 
solicitation gave a mortgage, in which the facts were purposely 
misrepresented to evade the law. ‘This was clearly proved. 

The plaintiff was a party to the whole transaction. In the 
case before the court, Sherman Heath believed the loan was 
really made for the benefit of Mrs. Bein, and that the represen- 
tations enumerated in the act were true. 

Guasquet v. Dimitry, 9 Louisiana, 585.— 'This case was 
widely different, in all its features, from the case before the 
court. The court decided that a renunciation made by the 
wife was done for the benefit of the husband, and that the act 
was prohibited by art. 2412, Civil Code ; that the wife was, in 
fact, surety for her husband. 

Davidson v. Stuart et al., LO Louisiana, 146.— In this ease, 
the court decided, that, although the land for which the note 
Was given was purchased in the name of the wife, yet still it 
was community property. 

Being community property, the husband had as much right 
to sell or otherwise dispose of it as if it were in his own name : 
consequently, the price due for it was a debt of the husband's. 

Firemen’s Insurance Company v. Cross and Wife, 4 Robin- 
son, 509.— In this case, the court say that the money was bor- 
rowed for the husband’s benefit, that the wife never received.a 
dollar of it, and that the plaintiffs were aware of these facts. 
20 * 
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‘It will at once be | perceive d that the c ase dite red widely from 
our case, Where there is not a particle of evidence showing that 
Sherman Heath knew this money was borrowed for Bein’s 
benefit. On the contrary, the evidence shows that he believed 
it was for Mrs. Bein’s benefit. 

Maddox v. Maddox, Kx., 12 Louisiana, 14; Martin v. Esther 
Drake, 1 Robinson, 219; Petit Pain v. Therese Palmer, 1 Rob- 
inson, 220. —In these cases no principle was decided ditlerent 
from that decided in the others above cited; and they are re- 
lied on by the defendant to show that it must be proved by the 
evidence whether the loan was made to the husband or the wite. 


It is proper to give the views of Mr. Eustis, also, upon this 
subject, who filed a printed brief, as has been already stated. 
The following is an extract from that brief. 

Some confusion exists in the decisions of the Supreme Court 
of Louisiana which have been made under the dominion of 
the Spanish laws. These laws have since been abrogated. 
They, however, require some explanation, so far as this subject 
is concerned. 

The 61st law of Toro provided: — * From henceforth it 
shall not be lawful for the wile to bind herself as security for 
her husband, although it be alleged that the debt was convert- 
ed to her benefit ; and we do also order, that when the — 
and wife shall obligate themselves jointly in one contract, 
severally, the wife shall not be bound in any thing, unless it 
shall be proved that the debt was converted to her benefit, 
and then she shall be bound in proportion to what shall have 
been so applied.” 7 Martin, 489; Novissima Recopilacion, 
10, 11, 3. 

By the laws of Spain, the wife could bind herself jointly and 
severally with her husband, provided she renounced this law, 
in which case (of renunciation), to render her liable, it was not 
necessary to prove that the debt inured to her benefit. Banks 
v. Trudeau, 2 Martin, N. S. 40. 

Wives were not bound by agreements entered into jointly, 
or jointly and severally, with their husbands, unless it be shown 
that they have renounced those laws made for their protection, 
or that the contract has been profitable to them. Perry v. Gre- 
beau et ux., 5 Martin, N. 8. 19. 

In the case of Darnford v. Gros and W ife, cited 7 Martin, 
489, the court held that this law of 'Toro was not repealed by 
the Civil Code of 1809, which contained no repealing clause, 
and no provision incompatible with this law. 

But the Civil Code of 1825, which is now in force, contained 
a general repealing clause (art. 3521), which abrogated the 
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Spanish laws, and among the rest this law of Toro. A subse- 
quent statute destroyed every vestige of the Spanish laws, that 
is, the laws as contradistivguished from the jurisprudence. 
The Civil Code, which repealed this provision of the law of 
Toro, reénacted it, but without the exception concerning the 
burden of proof; thus, in article 2412, it is provided, that the 
wile, whether separated in property from her husband or not, 
cannot bind herself for her husband, nor conjointly with him, 
for debts contracted by him before or during the marriage. 
That is, in other words, the wife cannot be the surety of the 
husband. 

The etlect of the repeal of the law of Toro would undoubt- 
edly leave the wife entirely at liberty to charge her separate 
estate, except as prohibited in the article 2412, and in all cases 
the proof would rest upon the general principles of the law of 
evidence. 

The Supreme Court of Louisiana have never considered or 
adjudicated on this subject of the repeal of the law of Toro; 
it was never presented by counsel in the different cases cited 
by the defendant's counsel. 

The cases antecedent to and including that of Brandegee v. 
Kerr and Wite (7 Martin, N. 8. 64) were all decided under the 
law of Toro. "This case, though decided in 1828, was on a 
note dated the 3ist of August, 1821, and consequently regu- 
lated as to its obligations by the law under which it was 
made. 

If we look back to the reason and origin of these laws 
which prohibit women from contracting, it will be found that 
they were made for the purpose of preventing the weakness 
and good faith of women from being surprised, but were never 
held to reach a case where any indirection or equivocation of 
conduct should be apparent ; still less, one in which the exemp- 
tion of the woman from responsibility would produce the gross- 
est injustice. Such was the sense of the Roman laws on this 
subject, and such has been their interpretation, in modern 
times, in those countries in which the Roman jurisprudence 
is adopted. 

Merlin says expressly, that if the wife make use of any de- 
eeit or fraud, the privilege of the sevatus velleianum is denied 
to her, which is intended to protect good faith, and can never 
be made to cover any obliquity of conduct. Merlin, Rep. de 
Jurisprudence, vol. 30, p. 349; verbo, senatus consultum Vel- 
lein. 

The decisions relied upon by the complainants are believed 
to turn upon the question of fact, whether the debt was or not 
that of the husband. If it was the husband's debt, the wile 
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could not bind herself to pay it. The article of the Code is 
positive. But if the debt was hers, there is a valid obligation 
on her part to pay it out of her separate estate. 

In Louisiana, the law considers marriage, so far as relates to 
property, as a civil contract only. Civil Code, tit. 4, art. 87 

Parties may regulate their rights as to property, during mar- 
riage, as they please, provided certain rules of public policy are 
not violated there ‘by. Civil Code, art. 2305. 

The wife is under no disability of contracting with the con- 
sent of her husband. Civil Code, art. 124. 

The matrimonial conventions of the parties must be made 
before marriage ; but the husband, during marriage, may con- 
vey to the wife property to replace that which may have been 
alienated by him, as was done i in this case. Record, pp. 43, 44. 

By the Roman law, no effect was produced by marriage on 
the property of the parties which they possessed at the time 
of marriage, unless the contrary was provided by an express 
stipulation. Institutes of the Roman Law, by Mackeldey, 
§ 516. 

There was no fictitious confusion of persons produced by 
marriage ; it was an institution which raised the wife to the 
rank of the husband, and rendered her children legitimate. 
Ibid. 515. 

The dotal property was transferred to the husband, but that 
which was not so transferred remained under her absolute and 
unlimited control. Ibid. 517, 529. 

Here, then, we have a party, laboring under no disability 
whatever, who has made a contract. Is this contract within 
the prohibition of article 2412? Did she bind herself for her 
husband’s debt, or for her own? Like every other question 
of fact, this must be solved by the evidence. So far as the 
complainant is concerned, it is obvious that she and her agent 
loaned the money, in good faith, to Mrs. Bein, and not to her 
husband. Her husband was insolvent at the time; who, there- 
fore, would lend him money? We find part of the money 
loaned applied to the extinguishment of an encumbrance of an 
estate, which, for all the purposes of this inquiry, must be con- 
sidered as hers. 

On the 12th of June, 1838, in the act of transfer of the 
Nayades Street property from her husband, the Hobson mort- 
gage for $15,000 is mentioned as existing on the property, 
which the husband binds himself to have released. The ap- 
plication of part of the money borrowed from the complainant 
to the extinguishment of this mortgage is proved by the con- 
current testimony of several witnesses. Sewell and Wife v. 
Cox, MS. case. 
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In the embarrassed and complicated state of the affairs of the 
husband, it is in the power of no one but himself to trace with 
certainty the result of any single payment, so as tuo ascertain 
who was, or who was not, ultimately benefited by it. But 
that this was the debt of his wife, and not his, and that by no 
use of the money on his part did either the complainant or 
his wife become his creditor, we have his solemn oath, made 
under the penalties of the bankrupt act. 

We have the declarations and the acts of the parties them- 
selves, coincident with their respective obligations, which, in a 
matter of equity, is surely conclusive in a case where no du- 
ress or deception is even alleged. 








Mr. Johnson, for the appellants, in reply and conclusion. 

The case divides itself into the following points : — 

Ist. For whom was the loan made, and to whose benefit did 
it inure? Not éo whom it was made, but for whom. This is 
a question of fact. 

2d. Whether, if made for the husband, and inuring to his 
benefit, the contract is void. This is a question of law. 

This latter point gives rise to the two following subdi- 
visions : — 

1. On which party the onus probandi rests to show the na- 
ture of the loan. And, 

2. If that onus is on the wife, whether she has not suf- 
ficiently shown that it did not inure to her benefit. 

Ist. For whom was the loan made? Many facts in the case 
are not disputed. One of them is, that from the middle of 
1837, to May, 1838, the husband was msolvent and unable to 
borrow. The answer says that Heath would not have loaned 
the money to him. When Bein became openly insolvent, he 
had no assets. It is a fact, also, which cannot be disputed, that 
the record does not show a single word to have passed between 
the wife and the lender, or between the wife and Smith the 
attorney. She never spoke at all except through the mort- 
gage. Smith says he warned Heath, but it does not appear 
that he cautioned Mrs. Bein, or informed her of her rights. 
Mr. Bein was brought to the office, and he said every thing 
that was said. What became of the money? If it is found 
in the hands of the husband, it is a proof that it was obtained 
for his benefit. It is surprising that the opposite counsel have 
referred to Bein’s schedule when he became insolvent, because 
it shows that he received every cent of the money. The 
amount of the loan was $10,711.71. In the schedule is the 
following : — 
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Names of creditors.| Residence. -- Nature of debt. | Amounts. Remarks. 
Mrs. Mary Bein |New Orleans, — tor amo't 
ree'd from sale of house, & 
Canal Street. 13,755.00 
Am’t rec'd trom sale lot, 
Union Street 6,950.00 
Amo't of morey ree’d 10,711.71 


& 
| ——_ | 36,446.71 
Cr. By amount refunded by sale 
of house on Nayades Street 26,000.00 
Less her assumption of bond 











to Bank of Louisiana | 10,000.00 
| 16,000.00 
Am't of R. A. Martin's draft; 654.138 
* of O. Osborne’s note — | 233.22 
“ =M. Connoher’s account) 118.00 
“ James Varin's do. | 35.00 
| ———— 17,040.35 
| Balance due Mrs. Bein | 19.406.36| 


The amount of money received by him from Mrs. Bein, being 
exactly that of the loan, shows that it was the same money. 
Moreover, the counsel upon the opposite side put the following 
cross-interrogatory to the brother of Mr. Bein. 

‘* Cross-interrogatory Sth. Have you never known Richard 
Bein to represent that this money was borrowed from some one 
else than the person you have named? If yea, from whom 
did he represent that it was borrowed ? ” 

To which the witness answered : — 

“Sth. To the eighth he answers, that he never knew said 
Richard to represent said money, or any money, as borrowed at 
that time, May, 1838, from any one else than from Sherman 
Heath.” 

The counsel on the other side have made this answer evi- 
dence. 

(Mr. Johnson then entered into arithmetical calculations, 
from parts of the record, to show that this money was totally 
lost to Mrs. Bein.) 

2d. Is not such a contract void by the laws of Louisiana in 
force after the repeal of the law of Toro? The policy of these 
laws is evident. They are not to protect the wife against 
strangers, with whom she might contract, but against the arts 
of the husband, against his fraud or force. He might induce 
her to contract in her own name, and this is what the law in- 
tended to prevent. A similar principle prevails in other States, 
where a private examination of the wife is required. But the 
laws of Louisiana intended to strike deeper and to prevent the 
evil by avoiding the contract altogether. The substance of 
the law of Toro is preserved. It is made the duty of the 
lender to see where the money goes. 7 Martin, 489. Both 
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laws make the illegality of the contract depend upon the appli- 
cation of the money. If this construction is not given to the 
present law of Louisiana, the protection thrown around mar- 
ried women is destroyed altogether, because the husband may 
induce them to assume any form of contract. 

(Vr. Johnson here entered into a critical examination of the 
Louisiana cases, to show that they made the contract stand or 
fall by the faet, to whose benefit the loan inured. ) 

Upon the point whether there was a misjoinder in the bill, 
Mr. Johnson read and remarked upon the cases in 1 Sim. 
& Stu. 185; 2 ib. 464; 2 Keen, 59, 70; where the whole 
practice of the court is stated. 





Mr. Justice McLEAN delivered the opinion of the court. 

This is an appeal from the Circuit Cowt for the Eastern 
District of Louisiana. 

The bill was filed by the appellants, Bein and wife, to en- 
join proceedings under a writ of seizure and sale taken out by 
the appellee, Mary Heath, to sell certain property of the ap- 
pellant, Mary Bein, under a mortgage from the latter, dated 
Sth of May, 1IS3s8, to secure two notes drawn by her in 
favor of her husband, and by him indorsed, — the one for 
$ 1071171, the other for § 535.50. 

These notes, the complainants allege, were given for a loan 
obtained by Richard Bein, the husband, for his own use, and 
which was so applied; and that in such a case, by the laws of 
Louisiana, the mortgage of the wife, and her promise to pay 
the debt, or to make her property responsible. is not binding, 
but void. 

The answer of the appellee denies the averment of the bill, 
as to the purpose of the loan or the use of the money. 

It is objected, that, the suit being brought in the name of 
the husband and wife, it must be considered the suit of the 
husband, and that a decree would not bind the wife. 

On looking into the bill, it appears that the name of the 
husband is used only as the prochein ami of his wife. He 
asks no relief. The wife prays an injunction against the sale 
of the mortgaged property, and a rescission of the mortgage and 
notes, and a release from all liability thereon. The bill was 
sworn to by the wife, and a rule was entered on the attorneys 
of the detendant. to show cause why the injunction should not 
be granted in favor of Mary Bein, and at a subsequent day the 
writ was granted. An injunction bond was given by the wife, 
with security, the name ot the husband being used only as 
authorizing the wife to execute the bond. And so throughout 
the proceedings the wife is treated as the party in interest, the 
name of the husband being formally used. 
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Where the wife complains of the husband, and asks relief 
against him, she must use the name of some other person in 
prosecuting the suit; but where the acts of the husband are 
not complained of, he would seem to be the most suitable per- 
son to unite with her in the suit. This is a matter of prac- 
tice, within the discretion of the court. It is sanctioned in the 
63d section of Story’s Equity Pleadings, and by Fonblanque. 
The modern practice in England has adopted a different course, 
by writing the name of the wife with a person other than her 
husband, in certain cases. From the frame of the bill, no 
doubt is entertained that the decree will bind the wife. 

Prior to the marriage of Bein and wife, they entered into a 
marriage contract, in which it was stipulated that neither 
should be liable for the debts of the other; and each reserved 
the right of selling and disposing of their property, after mar- 
riage, as they might deem proper, with the consent of the other. 
The wife brought into the marriage, and settled upon herself, 
as stated, property, real and personal, estimated to be worth 
eighty-eight thousand six hundred and _ thirty-five dollars. 
This contract was entered into in accordance with the Louisi- 
ana law. 

The loan was negotiated on the 8th of May, 1838, at which 
time it is proved that Richard Bein was known to be much 
embarrassed, and, as it appears in proof subsequently, was 
actually insolvent. In the act of mortgage Mrs. Bein declared 
that she was justly indebted unto Sherman Heath in the full 
sum of ten thousand seven hundred and eleven dollars and 
seventy-one cents, being a loan of money made to her, and for 
her sole benefit, &c. This act had all the sanctions required 
by law. On the 10th of the same month, a check, payable to 
Mrs. Mary Bein, or order, for the above sum, was drawn by 8S. 
Heath & Co. on “The Citizens’ Bank of Louisiana,” and 
handed to Mrs. Bein. 

It appears that Heath had knowledge of the embarrass- 
ments of Bein, and consulted with J. W. Smith, a lawyer, 
who is a witness, how the loan could be legally made. He 
was informed that it must be made for the sole benefit and use 
of the wife, and that the husband should not be interested in 
or benefited by it. Heath stated that the money belonged to 
his mother, and he did not wish to receive more than the legal 
interest, for fear of difficulty ; and that he had rather loan the 
money to Mrs. Bein, believing it to be safe, than to let other 
persons have it at higher rates. Afterwards, Heath and Bein 
being present, the witness stated to them that the loan would 
not be legal unless it was for Mrs. Bein’s sole use and benefit ; 
“that no loan could be made legally to him under cover pot a 
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loan to his wife, and that it must be a bond fide contract with 
Mrs. Bein.” Bein then, in the most positive manner, informed 
Heath that the proposed loan was a real bond fide loan to Mrs. 
Bein, that there was no cover or concealment about it. Wit- 
ness examined the act of mortgage, and filled up the check and 
handed it to the notary. 

For nearly five years Mrs. Bein paid the interest on the loan, 
kept the property insured, and assigned the policy annually. 

On the 2d of April, 1840, Richard Bein filed his petition for 
the benefit of the insolvent act, attached to which was a sched- 
ule of his debts; and among others, a debt due to his wife for 
the same amount above loaned to her. It appears that Bein paid 
several debts of large amounts shortly after the loan was ne- 
gotiated, but, independently of his own statements, there is no 
positive evidence that these payments were made with the 
money loaned. 

The article 2412 of the Civil Code of Louisiana declares, 
— ‘The wife, whether separated in property by contract or by 
judgment, or not separated, cannot bind herself for her husband, 
nor conjointly with him, for debts contracted by him before or 
during the marriage.” 

Under this law, a mortgage given by the wife to secure a 
loan made to the husband, or to the wife covertly for his use, 
is void. As the loan in question was made to the wife, which 
appears from the mortgage and the check for the money, a 
question in the case is, whether these forms were adopted to 
charge the wife, in fraud of the law, for the benefit of the 
husband. 

No fraud or mistake is alleged in the bill. The complainant 
states that the loan was made by her husband for his benefit, 
that she became his surety in violation of the law of Louisi- 
ana, and was induced, contrary to her wish, to mortgage her 
property for the payment of the money. On these grounds, 
the court are asked to declare the mortgage void. 

If this bill be sustainable, it must be on the peculiar provis- 
ions of the Louisiana law. In ordinary cases it would be de- 
murrable. Where a feme covert, by the forms of law, has 
conveyed her property, she can avoid the effect of such con- 
veyance only by showing mistake or fraud. And this must be 
alleged in the bill. On ordinary principles, an individual is 
estopped from denying a fact which he has admitted in a sealed 
instrument. 

In making the loan, Heath acted with great caution. He 
was agent for his mother. He proceeded under legal advice, 
and consummated the agreement in the presence of his coun- 
sel. Bein was known to be irresponsible ; consequently Heath 
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did not rely upon him for payment. The acts of Heath in 
negotiating the contract, and the account he gave of it, all 
show that he acted in good faith, and in full confidence that the 
loan was made to Mrs. Bein. ‘The mortgage was executed by 
her, under the most solemn declaration “ that the money was 
borrowed for her benefit,’’ — her attention being specially direct- 
ed to the clause of the mortgage which so declares, as appears 
from a marginal note, — sanctioned by the notary, and signed 
also by other persons. And the check for the money was paid 
to the mortgagor. 

From these facts, it is clear that Heath is not chargeable 
with collusion. And there is nothing on the face of the con- 
tract to excite suspicion. On such a transaction, the mortgagee 
may well stand and claim the benefit of the security until it 
shall be impeached by the mortgagor. ‘This is attempted to be 
done, not by proof of fraud or mistake, but on the ground that 
the loan did inure to the benefit of the husband, and not to the 
benefit of the wife. This is a matter subsequent to the con- 
tract, and: involves the inquiry, whether the person making a 
loan, with the utmost fairness and caution, to the wife, must, 
to charge her, see that the money 1s applied to her use. 

The article, which declares that the wife cannot become the 
surety of her husband, does not superadd the above important 
condition as to the application of the money. It is not in the law, 
unless it shall have been put there by judicial legislation. The 
fact, that the money borrowed was paid to the husband or was 
used for his benefit, as a matter of evidence, may be proved to 
show the character of the transaction. And, connected with 
other facts, it may conduce to establish collusion or fraud. But 
to treat this supposed requisite as a matter of law, under the 
above article, would violate every known rule of construction. 
With this general remark, we will examine the Louisiana de- 
cisions on this point. 

The case of Brandegee v. Kerrand Wife, 7 Martin, N.S. 64, in 
facts and principle is said to be similar to the one under consider- 
ation. ‘That was an “action on the note of the wife indorsed by 
the husband, alleged to have been received from the wife on a 
loan made to her by a check delivered to her.” And the court 
say, ‘that the circumstance of the wife having a separate ad- 
yantage in the contract, being of the essence of her obligation, 
must be proven by some other evidence than proof of her hav- 
ing touched the money.’ And in conclusion they say, — “ Be- 
ing of opinion that there is no fact in evidence from which it 
is possible to infer that the plaintiff’s money was employed for 
the separate use of the wife,” &c., “we conclude that the 
wife is not bound.” 'The court also say, —‘‘ We cannot dis- 
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tinguish this paper from a note joint and several of husband 
and wife, for they are bound jointly and severally, and the 
plaintiff has prayed for a judgment joint and several.” 

It must be admitted, that the court, in the above case, con- 
sider proof of the application of the money to'the use of the 
wife as essential to bind her. And unless that case, in its facts 
or the law under which it was decided, shall be shown to differ 
from the facts and law of the case under consideration, it will 
constitute a rule of decision in this case. 

If this action were on the notes given by Mrs. Bein and in- 
dorsed by her husband, in that respect, and also in the payment 
of the money to the wife, the cases would be similar. But in 
the case before us, the action is on the mortgage, in which 
there is no lability of the husband, and no decree is asked 
against him. It is true, notes were given similar to that given 
in the case cited, but the notes of Mrs. Bein, though indorsed 
by her husband, must be considered as connected with the 
mortgage, which explains the nature of the transaction. And 
in addition to this, there is evidence that the contract was made 
with Mrs. Bein, under the strongest assurance that the loan was 
made for her sole benefit, and under a full conviction by Heath 
that it was so made. In these important particulars, there is a 
difference between the cases. ‘The case cited seems to have 
rested on the face of the note and the check. 

But still the ground, as to the application of the money, re- 
mains unanswered. 

In the above decision, the case of Darnford v. Gros and 
Wite, 7 Martin, 465, is cited, and it is the only authority re- 
ferred to in the opinion of the court. The decision in that 
case was founded on the 61st law of Toro. It is cited by the 
court as follows: — “ From henceforward, it shall not be law- 
ful for the wife to bind herself as security for her husband, al- 
though it should be alleged that the debt was converted to her 
benefit ; and we do also order, that when the husband and wife 
shall obligate themselves jointly in one contract, or severally, 
the wife shall not be bound in any thing, unless it shall be 
proved that the debt was converted to her benefit, and she 
shall then be bound in proportion to what shall have been so 
applied.” “ But if the debt so applied to her use served only 
to procure that which her husband was obliged to supply her 
with, such as food, clothing, and other necessaries, then we 
say that she shall not be bound in any thing.” 

The above action was founded on a promissory note sub- 
scribed by the wife conjointly with her husband. And the 
court say, ‘‘that the restriction imposed by the Spanish laws 
on the obligations contracted by the wife jointly with her hus- 
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band has not ceased to be in force, and that, according to it, 
when the creditor wishes to compel her to the performance of 
such an obligation, he must prove that the debt was converted 
to her benefit.” 

The law of Toro was repealed, with all other Roman, Span- 
ish, and French laws in Louisiana, in every case provided for 
in the Civil Code by article 3521. The Civil Code was adopt- 
ed in 1825. But as the case first cited, of Brandegee v. Kerr 
and Wife, was decided in 1828, after the repeal of the law of 
Toro, it is contended that the decision could not have been 
governed by that law. But it seems, from the statement of 
one of the counsel, that the contract was made under that law. 
The reference to the case of Darnford v. Gros and Wife shows, 
as above stated, that the decision against Kerr and wife was 
made under the law of Toro. This appears clearly from the 
language of the court. 

Great reliance is placed on the case of The Fireman’s Com- 
pany v. Julia Louisa Cross, 4 Robinson, 509. That action was 
instituted on a promissory note for $7,000, drawn by the de- 
fendant, and secured by mortgage on her paraphernal property. 
It was proved “that no portion of the money loaned was ever 
paid to the defendant, but that it was paid by the plaintiffs to 
different persons on orders given by the husband.” - 

The facts in that case show that the wife was the surety of 
the husband. And the court very properly held, that such 
proof was admissible, although in the mortgage the wife stated 
the loan was made to her. Article 2256 declares, “ that parol 
evidence shall not be admitted against or beyond what is con- 
tained in the acts,’ &c. But this was held not to apply to 
contracts made in fraudem legis. 

In their opinion the court say, — “ We are satisfied that the 
money borrowed was intended for, and was applicd to the use 
of, the defendant’s husband.” “ 'This case,” they observe, “ is 
much stronger than that of Brandegee v. Kerr and Wife, in 
which it appeared that the wife had actually received the 
money, but there was no proof of its having turned to her 
separate advantage.”’ 

The citation of the case against Kerr and wife is a seeming 
sanction of the ground on which that case was decided. But 
the case before the court did not turn upon the application of 
the loan, as it was clear that the husband received the money, 
and applied it, by orders on the plaintiffs, to the payment of his 
own debts. This shows the intent with which the loan was 
made, and also that the facts were known to the plaintiffs. 
The reference seems to have been made to the case of Kerr 
and wife generally, without adverting to the law under which 
it was decided. 
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Of the same character was the case of Pascal v. Sanvinet et 
al., decided in 1846, and reported in manuscript. 

The husband and wife, by a decree, were separated in prop- 
erty, after which she delegated to him extensive and general 
powers for the management and administration of her affairs. 
Two years after this, the husband, under this power, executed 
the notes and mortgage in question, “stating in the act that 
the sum was due by his wife, in consequence of a loan made 
to her by the defendant, and which he, as her agent, acknowl- 
edged to have received.” And the court say, — “‘ There is no 
proof that any part of this loan passed into the hands of the 
plaintiff, or that it was applied or turned to her benefit. She 
was not personally present at the execution of the act, and is 
not shown to have been aware that the loan had been made or 
the mortgage granted.” 

From these facts, there would seem to have been no mode 
by which the wife could be bound, except by showing that 
the money was applied to her use. This, on being shown, 
would, it is supposed, have confirmed the agency. It would 
have established the bond fide character of the act done by the 
husband. As a matter of evidence, then, to explain the nature 
of the transaction, proof that the loan accrued to the benefit 
of the wife was necessary to bind her. 

It must be admitted, that the general language of the court 
covers the ground assumed by the counsel for the appellant. 
They say, — “It has been settled, by repeated decisions of the 
late Supreme Court, that it is incumbent on the party claiming 
to enforce the contract of a married woman to show that the 
contract inured to her separate advantage.’’ And they cite the 
case of Brandegee v. Kerr and Wife, and repeat, “ that the cir- 
cumstance of the wife having a separate advantage in the con- 
tract, being of the essence of her obligation, must be proved.” 

In answer to these remarks, it may be said, that the case 
turned upon the suretyship of the wife, and not upon the ap- 
plication of the money. ‘The act was done by the husband 
without the knowledge of the wife, which shows that it was 
done for his benefit. 

It was held, 2 Martin, N. 8. 39, that the wife may bind her- 
self jointly and severally with her husband, provided she re- 
nounces the law of Toro in due form. And that, when this is 
done, the creditor need not prove that the engagement turned 
to her advantage. But she cannot bind herself as surety for 
her husband, not even by binding herself zm solido with him. 
That decision was made in 1823. 

In Gasquet et al. v. Dimitry, 9 Louisiana, 585, it was held, 
“where the wife signs an act of mortgage with her husband, 
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given to secure a debt for his benefit, in which she renounces 
formally all her rights, privileges, and mortgages on the prop- 
erty, ceding and transferring them to her husband’s creditor, 
was a contract entered into by the wife conjointly with her 
husband, binding herself for his debt, which, being prohibited 
by article 2412, was void.” 

The court in their opinion say, —‘‘ The counsel for the 
appellant, in support of the position, that the agreement on 
the part of the wife to renounce her claims on the mortgaged 
property is null and void, relies upon article 2412.” After 
citing the article, they observe, — ‘The question thus _pre- 
sented is to be decided by us without reference to the laws of 
Toro, which have no longer here the force of laws, and inde- 
pendently of former decisions of this court while guided by the 
Spanish jurisprudence ; but we are called on to say what, in 
our opinion, is the law of the land on this subject, as estab- 
lished by the code standing by itself.” 

On a rehearing of the above case, the court held that the 
wife was the surety of the husband, within “the sense of arti- 
cle 2412, and that the act was consequently void.” And it 
appears that the legislature, being dissatisfied with the decision, 
passed an act declaring “ that married women aged twenty-one 
years shall have the right to renounce, in favor of third per- 
sons, dotal, paraphernal, and other rights,” in a certain form, 
&e. 
In the case of E. Monfort v. Her Husband, 4 Robinson, 453, 
it was held, ‘ that the purchaser of dotal property, legally alien- 
ated, has nothing to do with the investment of the proceeds, 
and that the husband alone has the administration of the dow- 
ry. If he misapplies it, there is a lien of the wife on his prop- 
erty.” 

The law of Toro declared, — “ The wife shall not be bound 
in any thing, unless it shall be proved that the debt was con- 
verted to her benefit.” In reference to this provision, the court 
said, in the case of Darnford v. Gros and Wife, above cited, — 
“ Whether that restriction was attended with inconvenience is 
not for us to consider. Our duty is to declare the law, not to 
modify it.” But that law being repealed, and another substi- 
tuted in its place, declaring only “that the wife should not be 
bound as the surety of the husband,” it is not to be supposed 
that a citation of decisions made under the law of Toro by the 
court, in cases where the wife was clearly the surety of the 
husband, was designed essentially to modify the substituted 
act. That, in many cases, as a matter of evidence, to charge 
the wife, it may be necessary to prove that the loan was ap- 
plied to her use, may be admitted. But, under the above arti- 
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cle, we think that such evidence cannot be required as a mat- 
ter of law. ‘lhe cases cited did not tum upon that ground. 

But there is another view arising from the facts of this case, 
which will now be considered. 

This is a suit in chancery, and it is governed by the general 
principles of such a proceeding. No new principle is intro- 
duced to affect the relation of the parties, or to modify rights 
growing out of their contract. 

It is a principle in chancery, that he who asks relief must 
have acted in good faith. The equitable powers of this court 
can never be exerted in behalf of one who has acted fraudu- 
lently, or who by deceit or any, unfair means has gained an ad- 
vantage. ‘To aid a party in such a case would make this court 
the abetter of iniquity. And we suppose that this principle 
applies to the case under consideration. A feme covert, acting 
on her own responsibility, under the liberal provisions of the 
Louisiana law, may act fraudulently, deceitfully, or inequitably, 
so as to deprive her of any claim for relief. This results from 
the capacity to make contracts with which the law invests her. 

Heath, the agent, as has already been said, acted in good 
faith. He proceeded deliberately, under legal advice, and there 
is no ground to charge him with unfairness or collusion against 
Mrs. Bein. Assurances were made to him, in the presence of 
his counsel, by Bein, acting in behalf of his wife, that the loan 
was for her; that it was bond fide, and without any conceal- 
ment. Resting upon these and other assurances, the contract 
of loan was made, the mortgage was executed by Mrs. Bein, 
and the money paid by Heath to her, under the direction and 
sanction of his counsel. Now if these representations were 
false, and Heath was thereby induced to part with the money, 
can the complainant have a standing in equity? 

Such a proceeding would be fatal, it is supposed, under the 
law of Toro. For if it were admitted, that, to make the loan 
binding on the wife, it must be proved to have inured to her 
use, yet if, through the fraudulent intervention of the husband, 
she negotiated the loan, giving to it her special sanction, equity 
would not relieve her. A doctrine contrary to this would en- 
able the wife to practise the grossest frauds with impunity. 

For nearly five years after the loan, the interest was punc- 
tually paid by Mrs. Bein, the house and lot were insured, and 
the policy annually assigned for the benefit of the mortgagee. 
These facts, connected with the representations which induced 
Heath to loan the money, show, if the loan was in fact for the 
husband, a deliberate fraud on her part. Under such cireum- 
stances, we think the complainant cannot invoke the aid of a 
court of chancery. She has acted against conscience, in pro- 
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curing the funds of the mortgagee. ‘The law protects her, but 
it gives her no license to commit a fraud against the rights of 
an innocent party. 

In the repeal of the law of Toro, and in substituting in its 
place article 2412, the legislature gave the most unequivocal 
evidence against the policy of that part of the repealed law 
which required proof to charge the wife that the money bor- 
rowed was applied to her use. 

But in affirming the decree of the Circuit Court, we place 
our opinion upon the unconscientious acts of the wife. The 
decree of the Circuit Court is affirmed. 


Order. 


This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
Kastern District of Louisiana, and was argued by counsel. On 
consideration whereof, it is now here ordered, adjudged, and 
decreed by this court, that the decree of the said Circuit Court 
in this cause be and the same is hereby affirmed, with costs. 








Joun D. Bow inc, PLAINTIFF IN ERROR, v. Jitson P. Harrison. 


Where the holder of a protested note and the party entitled to notice reside in the 
same city or town, notice should be given to the party entitled to it, either verbal- 
ly or in writing, or a written notice must be left at his dwelling-house or place of 
business. 

The term “ holder” includes the bank at which the note is payable, and the nota- 
ry who may hold the note as the agent of the owner for the purpose of making 
demand and protest. 

A memorandum upon the note, that the “ third indorser, J. P. Harrison, lives at 
Vicksburg,” was not sufficient to go to the jury as evidence of an agreement up- 
on his part to receive notice through the post-office. 


Tuts case was brought up by writ of error from the Circuit 
Court of the United States for the Southern District of Mis- 
Sissippi. 

It was a suit by the indorsee of a promissory note against 
the indorser. Bowling, the indorsee, lived in Maryland, and 
Harrison, the indorser, in Mississippi. 

The note was as follows : — 


$ 5,800. Vicksburg, November, 26, 1836. 
Two years after date, I promise to pay to the order of W. 
M. Pinckard five thousand eight hundred dollars, for value re- 
ceived, negotiable and payable at the office Planters’ Bank, 
Vicksburg. 
(Signed, ) A. G. Creat. 
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Indorsed : — “ Pay ‘Pinckard and Payne, or order. W. M. 
Pinckard.” “Pay J. P. Harrison, or order. Pinckard and 
Payne.” ‘Pay John D. Bowling, or order. J. P. Harrison.” 

At the foot of said note, and on the face thereof, was the 
following memorandum :— “Third indorser, J. P. Harrison, 
lives at Vicksburg.” 

At May term, 1840, suit was commenced by Bowling against 
Harrison, and the cause came on on for trial at May term, 1842. 
The jury, under the instructions of the court, found a verdict 
for the defendant, when the following bill of exceptions was 
taken by the counsel for the plaintiff. 


Bill of Exceptions. 

The plaintiff proved, by Alexander H. Arthur, a witness, 
who was sworn, that said memorandum was in the h: wdwriting 
of the defendant, J. P. Harrison, and thereupon said memoran- 
dum was read to the jury. The plaintiff then proved, by said 
Arthur, that said note was deposited in the office of the Plant- 
ers’ Bank at Vicksburg, Mississippi, on the 29th day of No- 
vember, 1838, for collection, and that on that day, the 29th day 
of November, 1838, he demanded payment thereof of the teller 
of said bank, who refused to pay the same; that on the same 
day he deposited in the post-office at Vicksburg a written no- 
tice of the non-payment of said note, directed to said defend- 
ant, Jilson P. Harrison, informing him of the non- payment of 
said note. The said witness further stated, that he acted as the 
agent of the Planters’ Bank in making demand of payment, 
and giving notice of non-payment of said note. Said witness 
further stated, that Jilson P. Harrison, the defendant, lived in 
the town of Vicksburg, in which is and was the office of the 
Planters’ Bank, when the note sued on was payable at the date 
of the maturity of said note. ‘That for several years prior to 
the maturity of said note, it had been the usage of the Plant- 
ers’ Bank of Vicksburg to have notice served personally upon 
the indorsers resident in Vicksburg, unless there was a memo- 
randum on the note appointing some place at which notice 
would be received; and if there was a memorandum on the 
note designating a place where notice was to be served, then 
the notice was left at such place. That this usage applied to 
notes discounted or deposited in bank for collection. That 
the language of these agreements was generally as follows :— 
“Indorser will receive notice at Vicksburg post-office,” &c., 
though sometimes they were in the language of the one at- 
tached to the note sued on; that seeing the defendant’s name 
written at the foot of this note sued on, he supposed it to be 
an undertaking on his part to receive notice through the Vicks- 
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burg post-office according to the usage of the bank, and accord- 
ingly gave him notice of the non-payment of the note, by de- 
positing the same in the Vicksburg post-office, addressed to him 
at Vicksburg, and that he gave no other notice of the non- 
payment of the note to defendant. This being all the ev- 
idence in the cause, the court instructed the jury, that to 
charge an indorser, if he lived in the town in which the note 
was made payable, the notice must be personal, unless he had 
agreed to receive it elsewhere, or unless, by the custom and 
usage of the bank at which the note is made payable, notice of 
non-payment was left at the post-office. That the memoran- 
dum attached to the note sued on was not a sufficient agree- 
ment to receive notice at the post-office, and dispense with per- 
sonal service on the indorser. The court further instructed the 
jury, that the custom and usage of the bank, as proved in this 
case by the witness, Arthur, was not sufficient to dispense with 
personal notice. To which opinion of the court, the plaintiff, 
by his attorney, excepted before the jury retired from the box, 
and presented this his bill of exceptions, and prays that the 
same be signed, sealed, enrolled, and made a part of the record 
in this cause, which is done accordingly. 
J. McKinuey. [seat. | 


Upon this exception the case came up to this court. 


It was argued by Mr. Jones, for the plaintiff in error, and by 
Mr. Crittenden and Mr. F'endall, for the defendant. 


Mr. Jones, for the plaintiff in error. 


The single objection, and the only question raised in the 
court below, turned on the point of diligence in the matter of 
serving the notice on defendant. 

Upon this evidence, the court below delivered the following 
instructions to the jury: — 

1. «That to charge an indorser, if he lived in the town 
where the note was payable, the notice must be personal. unless 
he had agreed to receive it elsewhere; or unless, by the cus- 
tom and usage of the bank where the note was payable, notice 
was left at the post-office.” 

2. “That the memorandum attached to the note in this 
case was not a sufficient agreement to receive notice at the 
post-office, and to dispense with personal service on the in- 
dorser: and that the custom and usage of the bank. as 
proved in this case, was not sufficient to dispense with per- 
sonal notice.” 

Against these instructions the plaintiff contends. — 

1. That the rule, allowing service of the notice through the 
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post-office, is quite erroneously enunciated in the first of said 
instructions ; which vitiates that mode of service, because 
the indorser lived in the same town where the note was pay- 
able. He insists, that, as the indorser and indorsee had their 
separate residences in different towns and States, the precise 
relations between the parties existed, and all the circumstances 
concurred, which were proper and necessary to bring the case 
within the very terms of the rule allowing service of the notice 
through the post-oflice ; that the post-office at Vicksburg, 
where the indorser lived, was the proper and only post-oflice 
to which the notice could have been sent for delivery, within 
the terms of the rule ; and that the circumstance of the bank 
where the note was payable happening to be situate in the same 
town was utterly immaterial. 

2. Had it been necessary (and we hold it clearly unnecessa- 
ry) to invoke the aforesaid memorandum and the bank usage 
in support of the notice through the post-office in this case, 
then we should insist that the aforesaid memorandum, with 
the aforesaid evidence of the bank custom and usage, was suf- 
ficient and proper to be left to the jury as evidence, to be 
weighed and considered by them, of the defendant’s consent to 
waive personal service of the notice, and to receive it through 
the post-office ; consequently, that such evidence was far too 
peremptorily ruled out, and the instructions so ruling it out 
trenched very far within the true boundaries of the jury’s 
province and function. 








Mr. Crittenden, for the defendant in error, said that it was 
not proved where the plaintiff lived ; but the place of his res- 
idence was a matter of no consequence. 'The rule as to par- 
ties referred to the parties to the note, and not parties to the 
suit. 

For the insufficiency of the notice, he referred to Bank of 
Columbia v. Lawrence, 1 Peters, 583; Williams v. Bank of 
the United States, 2 ib. 101; Wilcox, &c. v. McNutt, How- 
ard, Miss. Rep. 776; 6 ib. 615; Ireland v. Kip, 10 Johns. 
490; 11 ib. 231; Smedes v. Utica Bank, 20 ib. 372; 7 How- 
ard, Miss. Rep. 565. 

With respect to the rule having been dispensed with by 
agreement of parties, it is evident that the person who gave 
the notice was misled. He supposed that it was an agreement 
that it should be sent through the post-office ; but it cannot be 
so construed, nor would a jury be justifiable in putting such a 
construction upon it. The court, therefore, was right in with- 
holding the evidence from the jury. 
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Mr. Fendall, on the same side. 

In this case, two questions are presented by the record. The 
first is, Was the notice sufficient in law? The second is, If 
the notice was not sufficient in law, is it made sufficient by any 
lawful usage, or by any agreement ‘between the parties ? 

As to the first question: —It is not denied, on the other side, 
that where the party entitled to notice and the holder reside in 
the same place, notice must either be given to the party enti- 
tled to it personally, or must be left at his dwelling or place of 
business. But, it is said, in this case, Bowling, the holder, re- 
sided in Maryland, and Harrison, the party entitled to notice, 
at Vicksburg ; and that, the parties thus residing in different 
places, the notice sent through the post-office is sufficient. 

It is a good answer to this, that the record does not show 
that Bowling and Harrison did reside at different places. It de- 
scribes Bowling as a “ citizen of the State of Maryland,” which 
he may have been, and yet have been residing at Vicksburg 
when the note was dishonored. The judicial presumption aris- 
ing from the record is, that he was then residing at Vicksburg. 
A fact so important, according to the argument on the other 
side, as his residence at a different place, and so capable of be- 
ing proved, would, it may be fairly supposed, have been proved, 
if it existed. 

But another and a conclusive answer is, that the Planters’ 
Bank, the agent for collecting the note, was in Vicksburg, the 
place where Harrison resided. The note was made payable at 
the Planters’ Bank at Vicksburg, where it was the duty of the 
holder to be, and demand payment. He was there, either per- 
sonally or by his agent, who resided in Vicksburg, and did de- 
mand payment at the bank. The notice given by the collect- 
ing bank, being an act within the scope of its agency, was the 
act of Bowling, the holder of the paper. “ For all the pur- 
poses of the law, the agent or banker is, in such cases, treated 
as substantially a distinct and independent holder. Indeed, 
upon any other ground, it would be impracticable for the real 
holder, in many cases, to make due presentment, and give due 
notice of the dishonor of the note, so as to charge the antece- 
dent indorsers, especially if he lived at a distance from the place 
where the presentment and dishonor took place.”’ Story on 
Promissory Notes, $ 326, 2d ed. 

The general rule on the subject of notice is so well settled, 
that, even were it merely arbitrary, public policy and commer- 
cial convenience require that it should be strictly observed. 
But it is not arbitrary. It rests on a sound principle. ‘“ The 
object of the notice is to afford an opportunity to the drawer 
to obtain security from those persons to whom they are enti- 
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tled to resort for indemnity.” 3 Kent’s Comm. 107 (2d ed.). 
It follows, as a corollary to this proposition, that the notice 
should be early, and either personal to the party entitled to it, 
or sent to the place where he is most likely to receive it 
promptly. As he is presumed to be habitually at his dwelling 
and place of business, and may not go or send regularly to the 
post-oflice, a notice left at one or the other of the former 
places is more likely to reach him, and to reach him promptly, 
than when left at the post-oflice. Hence the general rule, that 
the notice must either be personal, or be left at the dwelling or 
place of business of the party noticed. “ The law,” says 
Judge Story, ‘‘ requires that the notice should be either per- 
sonal, or at the domicile or at the place of business of the in- 
dorser, so that it may reach him on the very day on which he 
is entitled to notice.” Story on Promissory Notes, $ 322. So 
far is the doctrine carried in England, that notice must be 
given at the earliest moment, “ omissis omnibus aliis nego- 
tits,’ and so as, if practicable, to be actually received, that, 
“jn some cases where the indorser’s residence is unknown, but 
he is known to resort during certain hours at a certain place, 
as at the Royal Exchange, the Bank of England, Corn Ex- 
change, or any public office, the notice ought to be given dur- 
ing those hours.” Chitty on Bills, 516 (Sth Am. edit., ch. 10). 
Where the party noticing and the party noticed reside in dif- 
ferent places, the law allows the notice to be sent by post; but 
one reason of this is, that, in many cases, the notice will be 
sooner received by post than if otherwise conveyed. The 
adjudged sufficiency of a notice sent throngh a letter-carrier or 
penny-post, though the parties reside in the same city or town, 
has been sometimes treated as a relaxation of the rule, or an 
exception to it. [It is so, however, only apparently : the letter- 
carrier or penny-post being treated merely as an agent or mes- 
senger for delivering the notice. Story on Promissory Notes, 
§ 325. 

The general principle is not affected in its application to 
this case by the authorities cited on the other side. In the 
Bank of Columbia v. Lawrence, 1 Peters, 584, the question 
was as to the sufficiency of a notice sent by mail to a person 
residing ina place different from that where the demand was 
made. In Williams v. The Bank of the United States, 2 Peters, 
101, the question was, whether notice left, under certain cir- 
cumstances, at the house of a neighbour of the party noticed, 
was suliicient. In Miller v. Hackley, 5 Johns. 375, the parties 
resided in different places. So, too, in Munn v. Baldwin, 
6 Mass. 316, in which it was held that notice sent by mail was 
suflicient; and that putting a notice in the post-oflice is con- 
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clusive evidence of notice. So, too, in Cuyler v. Nellis, 4 Wend. 
398, the parties resided in different places; and there being 
two post-offices in the place where the noticed party resided, 
having distinct designations, it was held that a notice sent by 
mail, and directed to him merely at the place where he resided, 
was insuflicient. The rule is precisely stated in the passage 
cited yesterday from Bayley on Bills, 276,277 (2d Am. edit. ):— 
“The sufficiency of a notice sent by the mail is well estab- 
lished in the United States, where the person to be charged 
resides in a different town or place from that im which the pre- 
sentment is made. But where he resides in the same place, a 
notice to him must be personal, or left at his residence or place 
of business.” In many of the cases cited to this passage by 
the editor, the reasoning of the court substantially sustains 
the principle as stated in the text; and one of them, that of 
Smedes v. Utica Bank, 20 Johns. 382, is conceded to do so. 
In this case, it is observable that the court cite Ireland v. Kip, 
10 Johns. 382, as affirming the rule in the terms stated in Bay- 
ley. The citation is from the reporter’s marginal statement. 
The words ot the court’s opinion are different. The case came 
again before the same court; and they speak of the rule as 
applying “ where the parties reside in the same city or place.” 
Ireland v. Kip, 11 Johns. 232. Thus it appears that in this 
‘ase, as reported in 10 Johnson, the reporter correctly appre- 
hended the court, and that the court considered the rule re- 
quiring notice to be personal, or left at the dwelling, &c., 
‘‘where the parties reside in the same city or place,” as being 
only another form of the rule requiring the notice to be per- 
sonal or left at the dwelling, &c., where the party noticed re- 
sides in the same place where the presentment is made. And 
so Judge Story is to be understood in his statement of the rule. 
Story on Promissory Notes, $ 312 (2d edit.). Among the 
authorities cited by that learned judge is the passage in Bay- 
ley to which we have referred. In the case of Burrows et al. 
v. Hannegan, 1 McLean, 310, cited by Judge Story, the ques- 
tion was as to the sufliciency of the demand. But the remarks 
of the court are equally applicable to the notice. In the 
ease of the Louisiana State Bank v. Rowel et al., 18 La. Rep. 
508, it was held, that, where the indorser lived within three 
miles of the post-oflice, notice put there was not suflicient. In 
that case the brief and lucid exposition given by the court of 
the law merchant on the subject of notice, taken in connection 
with Story on Promissory Notes, as to the legal identity of 
the noticing party with his agent, fully sustains the rule as we 
assert it. In Porter v. Boyle et al., 8 La. Rep. 170, where the 
indorser resided in a fauxrbourg of New Orleans, notice of 
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protest addressed to him and deposited in the city post-office 
was held to be insuflicient, without showing reasonable dili- 
gence in endeavouring to give him personal notice. ‘Though 
the question now before the court is admitted to be one of gen- 
eral commercial law, unaffected by any local law of Missis- 
sippi, the cases of Wilcox & Fearn v. McNutt, 2 Howard, 
Miss. R. 776, Patrick v. Beazley, 6 Howard, Miss. R. 609; 
and Hogatt v. Bingaman, 7 Howard, Miss. R. 568, which were 
cited yesterday, have all the weight which elaborate investi- 
gation, able reasoning, and consistent adjudication can give to 
authority. The first of them appears to have been decided 
before the note in controversy was due. The decision of the 
highest court in the State had settled the law, so far as such a 
decision could settle a question not of local jurisprudence. It 
inay be properly referred to here as an impressive, but in this 
instance disregarded, caution to holders of negotiable paper. 
In the last of the three Mississippi cases, the principle of the 
two preceding decisions was reaflirmed ; the counsel for the 
holder of the paper conceding, as a rule beyond denial, that if 
parties live in the same town, or have a place of business 
therein, the notice must be personal, or at the dwelling-house 
or place of business; and the court say, that notice of the de- 
mand and protest of negotiable paper cannot be given through 
the post-oflice, unless the same is to be transmitted by mail. 
The court here substantially reassert the general principle, 
that the mail is a legal instrument of notice in excepted cases 
only. ‘The holder is not required to give personal notice or to 
leave it at the dwelling, &c., where the party to be charged 
lives at a distance; —but if he lives in the place where the 
demand is made, it is as easy to take the notice to him person- 
ally, or to his dwelling, &c., as to take it to the post-office ; and 
in such case the general rule -prevails. 

As to the second question : — 

This point, though not pressed in argument, has not been 
abandoned. 

The general rule as to usage is, that usage prevails only 
where the law is silent. Chitty on Bills, 56 (Sth Am. edit. ). 
In one of the Mississippi cases which we have cited, the court 
rebuke the attempts of a few notaries to set up their particular 
practice as a usage. Wilcox & Fearn v. McNutt, 2 Howard, 
Miss. R. 784. 

But in this ease the practice of the Planters’ Bank in giving 
notices was proved to be conformable to law. The witness 
says, “that, for several years prior to the maturity of said 
note, it had been the usage of the Planters’ Bank of Vicks- 
burg to have notice served personally upon the indorsers resi- 
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dent in Vicksburg, unless there was a memorandum on the 
note appointing some place at which notice would be received.” 
In this case, at the foot of the note were written, in the hand- 
writing of the defendant, the words, ‘ Third indorser, J. P. 
Harrison, lives at Vicksburg.”’ This unsigned memorandum the 
witness ‘ supposed to be an undertaking on his part to receive 
notice through the Vicksburg post-oflice,’”’ &c. The natural 
inference from the memorandum is exactly the reverse, namely, 
that the indorser, having designated the place of his residence 
and there stopped, expected, should the note be dishonored, 
the legal incident to follow of notice to himself personally, or 
left at his dwelling or place of business. The supposition of 
the witness, who appears to have been the notary employed to 
protest the note, was a mere guess, and a very wild one. It 
was not evidence. Had there been any evidence of an agree- 
ment on the part of Harrison to waive his legal right to per- 
sonal notice, and to receive notice through the post-oflice, the 
court, we admit, ought to have let it go to the jury, whose 
province it is to determine on the sufliciency of evidence. 
But here there was no evidence of such an agreement, and the 
court, in substance, so told, and properly told, the jury. It was 
clearly the province of the court to determine the legal import 
of the written memorandum. 


Mr. Jones, in reply and conclusion, insisted that the rule 
was, that, if the parties lived in the same town, the notice must 
be personal ; but if in different towns, the post-oflice was the 
proper medium. 1 Peters, 583; 5 Johns. 554; 6 Mass. R. 315 ; 
4 Wendell, 398, where all the cases are examined. Hither 
Bowling or the bank must be considered as the holder of the 
note. If Bowling was the holder, he was entitled to have the 
note sent to him in Maryland, upon its non-payment, and it 
would then become his duty to notify the indorser, Harrison, 
through the post-oflice. But instead of this, he, through his 
agent, placed the notice at once in the post-oflice at Vicksburg. 
If the bank was the holder, then the case comes under the 
rule which requires the holder to notify the last indorser, who 
is then to notify the preceding one, and so on. The bank 
should, therefore, in this case, also have sent a notice to Bow- 
ling in Maryland, whose duty would have been to notify Har- 
rison through the post-office. But why not take a short cut ? 

It is said that Bowling’s residence is not proved. But the 
declaration avers it, and it is too late now to doubt it. 


Mr. Justice GRIER delivered the opinion of the court. 


The first assignment of error in this case is to the instruc- 
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tion given by the court to the jury, —‘ That, to charge an in- 
dorser if he Jived in the town im which the note was made 
payable, the notice must be personal, unless he had agreed to 
receive it elsewhere, or unless, by custom and usage of the 
bank at which the note is payable, the notice of non-payment 
was left at the post-oflice.” 

As the only question on the trial of the cause was the suf- 
ficiency of notice left at the post-office at Vicksburg to charge 
an indorser residing there, and not whether a copy left at his 
dwelling-house or place of business would be proper, the 
phrase ‘ personal notice ’’ was evidently intended and under- 
stood to include the latter in opposition to the former. This 
instruction is, therefore, not objected to on the ground of any 
inaccuracy of expression on that point. But the complaint is, 
that the rule of iaw on this subject was erroneously enunci- 
ated by the court, in stating the conditions under which a per- 
sonal service of notice on an indorser is required to be “ resi- 
dence in the town where the note was made payable.” 

It is true, the terms in which the rule of law on that subject 
is usually stated differ from those used by the court on this 
occasion. In Williams v. United States Bank, 2 Peters, 101, 
it is thus stated by this court : — “ If the parties reside in the 
same city or town, the indorser must be personally noticed 
of the dishonor of the bill or note, either verbally or in writing, 
or a written notice must be left at his dwelling-house or place 
of business.” 

Mr. Justice Story (Story on Bills, $ 312) states the rule in 
these words: —** Where the party entitled to notice and the 
holder reside in the same town or city, the general rule is, that 
the notice should be given to the party entitled to it, either 
personally, or at his domicile or place of business.” 

The indorsee or owner of the note in this case resided in 
Maryland, and the indorser in Vicksburg; and it is contended 
that, as they are the only parties, and do not reside in the same 
place, the rule is inapplicable to the case. 

But we are of opinion, that, whether we regard the reasons 
upon which this rule is founded, or a correct construction of 
the terms in which it is usually stated, the instruction given 
by the court below was correct, and not such as to mislead the 
jury in the application of the law to the circumstaices of the 
‘ase before them. 

The best evidence of notice is proof of personal service on 
the party to be atfected by it, or by leaving a copy at his dwell- 
ing. Depositing a notice in the post-office affords but pre- 
sumptive evidence of its reception, and is permitted to be sub- 
stituted for the former only where the latter would be too 
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inconvenient or expensive. Hence, when the convenience of 
the public post is not needed for the purpose of transmission 
or conveyance, there is no reason for its use, or for waiving 
the more stringent and certain evidence of notice ; and there- 
fore, in the practical application of the rule, the relative position 
of the person giving the notice and the party receiving it forms 
the only criterion of the necessity for relaxing it. 

A very large portion of the commercial paper used in this 
country is similar to that which is the subject of the present 
suit. They are notes made payable at a certain bank. The 
last indorsee or owner transmits it to that bank for collection ; 
if funds are not deposited there to meet it when due, it is 
handed to a notary or agent of the bank, who makes demand 
and protest, and gives notice of its dishonor to the indorsers ; 
if they live in the same town or city where the bank is sit- 
uated and the demand made, and “ where the note was payable,” 
he serves it personally, or at their residence or place of busi- 
ness; if they live at a distance, so that such a service would be 
inconvenient and expensive, he sends the notice by mail to the 
nearest post-oflice, or such other place as may have been desig- 
nated by the party on whom it is to be served. This is and 
has been the daily practice and construction of the rule in 
question over the whole country, and the only one consonant 
with reason. 

This practical application of the rule is correctly stated by 
the court in their instruction to the jury as connected with the 
circumstances of the case before them, and also within its 
terms as it is usually stated in the books. The term * holder” 
is properly applied to the person having possession of the paper 
and making the demand, whether in his own right or as agent 
for another. The Planters’ Bank of Vicksburg were the 
“holders ” of this note for collection, and were bound to give 
notice to all the indorsers. (Smedes v. The Utica Bank, 
20 Johns. 372.) The notary, also, who held the note as 
agent of the owner for the purpose of making demand and 
protest, may be properly considered as the “ holder” within 
the letter and spirit of this rule. On a careful examination of 
the very numerous cases in the books in which the rule under 
consideration has been enunciated in the terms above stated, 
they will be found not essentially to differ from the present in 
their circumstances. In some instances, also, the rule has been 
stated in the terms used by the court below. (See Bayley on 
Bills. ) 

An exception is taken, also, to the instruction of the court, — 
“That the memorandum attached to the note in this case was 
not a sufficient agreement to receive notice at the post-oflice, 
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and to dispense with personal notice on the indorser ; and that 
the custom and usage of the bank, as proved in this case, were 
not sufficient to dispense with personal notice.” 

The memorandum is in the following words : — “ Third in- 
dorser, J. P. Harrison, lives at Vicksburg.” The only direct 
evidence of usage was, “that, for several years prior to the ma- 
turity of said note, it had been the usage of the Planters’ Bank 
of Vicksburg to have notice served personally upon the indors- 
ers resident in Vicksburg, unless there was a memorandum on 
the note designating a place where notice was to be served ; 
then the notice was left at such place.” This is, in fact, no 
usage peculiar to Vicksburg, but the general rule of commer- 
cial law. ‘The notary appears to have mistaken this memoran- 
dum for an agreement to receive notice at the Vicksburg post- 
office ; and, however willing to excuse himself, he has not ven- 
tured to swear directly that there was any known usage to jus- 
tify this construction, or rather misconstruction, of this memo- 
randum. ‘The counsel for plaintiff in error complain that the 
court did not submit it to the jury to say whether an inference 
might not be drawn, from some equivocal or obscure expres- 
sions of the witness, that there was such a usage. 

It is true, the jury are the proper judges of the credibility 
and weight of testimony, but the court should not instruct 
them to presume or infer important facts, unless there be testi- 
mony which, if believed, would justify such a conclusion. 

It is of the utmost importance to commercial transactions, 
that the rules of law on the subject of notice which is to charge 
an indorser be stable and certain, and not suffered to fluctuate 
and vary with the notions or caprice of banking corporations 
or village notaries. A usage, to be binding, should be definite, 
uniform, and well known. It should be established by clear 
and satisfactory evidence, so that it may be justly presumed 
that the parties had reference to it in making their contract. 
Every day’s experience shows, that notaries, in many places, 
fall into loose ways of performing their duties, either through 
negligence or ignorance; and courts should be cautious how 
they encourage juries to presume usages and customs contrary 
to the settled rules of law, in order to sanction the mistakes or 
misconceptions of careless or incompetent officers. It was as 
easy to have written the memorandum on this note, “The in- 
dorser, J. P. Harrison, agrees to receive notice at the Vicksburg 
post-oflice,” as to write it in its present form; and one can 
hardly conceive of the possibility of a well-known and estab- 
lished usage, that a written memorandum should be construed 
Without any regard to its terms or plain meaning. Those who 
aflirm the existence of such a strange usage should be held to 
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strict proof of it; and the court were right in not submitting 
it to the jury to infer such an improbable and unreasonable 
custom, by forced or astute construction of equivocal expres- 
sions from a willing witness. 

Let the judgment be affirmed. 


Order. 

This cause came on to be heard on the transcript of the rec- 
ord from the Circuit Court of the United States for the Southern 
District of Mississippi, and was argued by counsel. On consid- 
eration whereof, it is now here ordered and adjudged by this 
court, that the judgment of the said Cireuit Court in this 
‘ause be and the same is hereby affirmed, with costs. 





Joun C. SHEPPARD AND OTHERS, PLAINTIFFS IN ERROR, v. JOHN 
WILson. 


The statutes of Iowa provide a mode for taking bills of exceptions, by directing that 
they shall be tendered to the judge for his signature during the progress of the 
tritl, although judges may, and often do, sign bills of exception, nunc pro tunc, 
after the trial. 

Such is also the English practice under the Statute of Westminster 2, and such is 
the practice recognized by this court. 

Therefore, where a bill of exceptions was signed two years after the trial, the Su- 
sreme Court of lowa were right in striking it out of the record. 

Where, after verdict, a motion was made for a new trial, which was held under a 
continuance, and an entry was afterwards made that the motion was overruled, 
and judgment entered on the verdict, but, at the time of such entry and judg- 
ment, the court was not legally in session, it was no error in the court, at a sub- 
sequent and regular term, to treat the entry thus irregularly made as a nullity, to 
decide the motion, and enter up judgment according to the verdict. 

The difference between this case and that of the Bank of the United States v. Moss 
(6 Howard, 31) pointed out. 

A continuance, relating back, may be entered at any time, to effect the purposes 
of justice. 


Tuis cause was brought up by writ of error from the Su- 
preme Court of the Territory of Iowa. 

It was an action commenced in the District Court of Scott 
county, in the Territory of Iowa, by Wilson against Sheppard 
and others, for a breach of a contract for hiring a steamboat. 
It is not necessary to state the facts in the case, or any other 
circumstances than those upon which the decision of this court 
turned. 

On the 7th of October, 1841, the cause came on for trial in 
the District Court of Scott county, when the jury found a ver- 
dict for the plaintiff, and assessed his damages at $ 1,837.50. 

A bill of exceptions, containing a recapitulation of the evi- 
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dence upon both sides and sundry prayers to the court, is found 
in its proper place in the record; but the date of its signature 
by the judge is the 21st day of December, 1843, whereas the 
trial took place in October, 1841. 

A motion for a new trial was made by the counsel for the 
defendants upon several grounds, which it is not necessary to 
specify. 

In April, 1842, the court commenced in Scott county on the 
Ath, and in Clinton county, in the same district, on the 11th. 
But on the 12th of April, whilst the court was in session in 


Clinton county, the following entries were made in Scott 
county :— 





Joun Witson v. Joun C. Suepparp et al. — Assumpsit. 

And now come the parties by their attorneys, and the de- 
fendants move for judgment on the motion for a new trial, 
made and argued at the last term of this court in this cause, 
and held under advisement until the present term. 


Judgement. 


It is considered by the court, that said defendants take 
nothing by their said motion; and thereupon the plaintiff 
moves the court for judgment upon the verdict rendered by the 
jurors ‘aforesaid at the last term of this court in this cause. It 
is therefore considered by the court, that the plaintiff recover 
of the defendants the said sum of eighteen hundred and thirty- 
seven dollars and fifty cents, his damages aforesaid in form 
aforesaid assessed, besides his costs by him about his suit in 
this behalf expended, and that execution issue therefor. 


Appeal granted. 


And thereupon, the said defendants, by their attorney, pray 
an appeal, which was allowed. 


Whether or not this appeal prevented the District Court of 
Scott county from correcting the erroneous entry was one of 
the questions before this court. 

At October term, 1842, the following proceedings took place 
in the District Court of Scott county : — 


Plaintiff’s Motion for Judgment. 


And afterwards, to wit, on the third day of October, in the 
year of our Lord 1842, the said plaintiff filed in the court afore- 
said the following motion for judgment in this cause, to wit :— 
Witson v. SHEPPARD AND OTHERS. 

And now, at this day, October term, 1842, comes the said 
plaintiff, by Mitchell & Grant, his attorneys, and moves the 
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court to enter up judgment in this cause, as of the last fall term 
of this court. Mircue tt & Grant, for Plaintiff. 


Necond Judgment. 


And afterwards, to wit, on the 7th day of October, in the 
year last aforesaid, the following proceedings were had, to 
wit: — 

Witson v. SHEPPARD AND OTHERS. — Assumpsit. 

This day came the said plaintiff, by his attorney, and it ap- 
pearing to the court, that, at a previous term of this court, to 
wit, the October term, 1841, the issue previously joined in this 
cause was submitted to a jury, who, after hearing the evidence 
and arguments of counsel, returned into court the following 
verdict, to wit: they find the issue for the plaintiff, and assess 
his damages at the sum of eighteen hundred and thirty-seven 
dollars and fifty cents. 

Appeal prayed by Defendants. 

Whereupon, a motion was made by the attorney for defend- 
ants for a new trial herein, which motion was, at said October 
term, taken under advisement by the court; and it further ap- 
pearing to the court, that this court has not at any time since 
decided said motion, but that said motion was continued under 
advisement until the present term, that the order of continu- 
ance at last term was not entered of record. It is therefore 
ruled, that said order of continuance be entered “ nune pro 
tune”; and the court, having now fully considered the said 
motion for a new trial, doth overrule the same. And it is fur- 
ther considered by the court, that the plaintiff have and recov- 
er of and from the said defendants the said sum of eighteen 
hundred and thirty-seven dollars and fifty cents, his damages 
in manner and form aforesaid assessed, together with his costs 
by him about his suit in that behalf expended, and that a spe- 
cial execution against the property attached issue therefor ; 
thereupon the defeudants prayed an appeal to the Supreme 
Court. 


To this judgment of the District Court, the counsel for the 
defendants took a bill of exceptions, with a view to carry the 
case up to the Supreme Court of Lowa. 

In January, 1844, the case came before the Supreme Court 
of Iowa, when the counsel for Wilson moved to strike from the 
record, and reject from the consideration of the court, the bill 
of exceptions filed and dated in December, 1843; which mo- 
tion the court sustained. 

The counsel for Sheppard then moved for a mandamus, di- 
rected to the judge of the District Court of Scott county, re- 
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quiring him to sign and seal, mune pro tune, the bill of excep- 
tions tendered on the original trial. But the court refused to 
grant the mandamus. 

After some other proceedings, which it is not necessary to 
state, the Supreme Court of Lowa, in January, 1845, affirmed 
the judgment of the District Court of Scott county. 

To review this aflirmance, a writ of error brought the case 
up to this court. 





It was argued by Mr. Clement Cor and Mr. Learned (in 
print), for the plaintiffs in error, and by Mr. Grant, for the de- 
fendant. 


The counsel for the plaintiffs in error assigned twelve causes 
of error, the last six of which are as follows : — 

7th. The court erred, in entering an order for a continuance 
of this cause, nune pro tune, on motion therefor, at the October 
term, 1842, and in rendering a judgment upon the verdict of the 
jury at said term, upon a mere motion of the plaintiff. 

Sth. The court erred, in rendering a judgment at the October 
term, 1842, the second judgment in this record, after a writ of 
error had been sued out and served, and made a supersedeas by 
the allowance of a judge of the Supreme Court, which was 
then pending. 

9th. The Supreme Court erred, in expunging from the rec- 
ord the defendant’s bill of exceptions, tendered at the trial of 
the cause before the District Court of Scott county. 

10th. The Supreme Court erred, in refusing the writ of man- 
damus, on the motion of the plaintiff in error, to the judge of 
the District Court of Scott county, requiring the said judge to 
sign and seal, rune pro tunc, the bills of exceptions tendered 
at the trial of this cause before the District Court, by the de- 
fendants below, or show cause against the said motion. 

11th. The said Supreme Court erred, in reversing the judg- 
ment of the District Court, rendered upon the verdict of the 
jury on the 12th of April, 1842, on the ground that the super- 
sedeas bond did not appear in the record with the writ of 
errer. 

12th. The Supreme Court erred, in affirming the judgment 
of the District Court, rendered on the 7th of October, 1842, 
being the second judgment rendered in said cause, and which 
said judgment was rendered when a writ of error was pending, 
and after the cause had been removed thereby from the juris- 
diction of said District Court. 

The argument on behalf of the plaintiffs in error, upon the 
above points, was as follows. 

We will now examine the 7th and 8th errors assigned, as 
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they are connected in substance, and inquire what this first 
judgment of April was in its character. 

Suppose the plaintiffs in error had acquiesced in this judg- 
ment, and had not taken any steps to have it reversed, could 
not the plaintiff! below have enforced his judgment? Was it 
not a final judgment in the cause, conclusive on its face, upon 
the parties to it, upon the subject-matter embraced in the suit ? 
Suppose the plaintiff below had issued his execution, levied it 
upon property, and sold the same in satisfaction of the judg- 
ment, while the judgment remained unreversed, and without 
any supersedeas to restrain its operations, could an action have 
been maintained against the officer for levying upon, taking, 
and selling the defendants’ property in satisfaction of the judg- 
ment debt? We say it could not; and the defendant in error 
thought so, too, for he did issue his execution upon this judg- 
ment, which appears by the records, and the oflicer made his 
full return thereof before the writ of error to reverse the judg- 
ment was sued out. In 6 Peters, 8, the Supreme Court de- 
cide, —“ If execution issue upon an erroneous judgment, the 
party who acts under it is justified until it is reversed, for it is 
the act of the court.” So in 9 Peters, 8, the court say, —“ A 
judgment of a court of competent jurisdiction,” (which means, 
I suppose, a court having a legal jurisdiction of the subject- 
matter of the suit,) ‘* while unreversed, concludes the subject- 
matter of it between the parties to it.” In 3 Cranch, 300, the 
court decide, that “a judgment of a court of competent juris- 
diction, although obtained by fraud, has never been considered 
void, and all acts done under such judgments are valid as re- 
spects third persons.” Such judgments, then, by these authori- 
ties, would protect the sheriff acting under the authority of an 
execution to enforce them. Such is the case of the first judg- 
ment rendered in this cause, as the record will show. Again, 
in 3 Dallas, 401, the court say, that “although a judgment of 
an inferior court be defective, yet, if in its nature it is final, 
and one on which an execution can issue, the party is entitled 
to his writ of error.” This judgment of the 12th of April, 
1842, was not only final by its terms, but it was one on wliich 
an execution could issue, — one on which the plaintit! below 
did actually issue, and have a legal return of his execution, and 
one on which we were entitled to a writ of error. We obtained 
our writ of error, and made it a supersedeas, as the record 
proves. 

The court erred, then, in rendering a judgment at the Octo- 
ber term, 1842, in this cause, after a writ of error had been 
sued out and was pending, and which was made a supersedeas 
to the former judgment by allowance of a judge of the Su- 
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preme Court. We contend that the writ ef error was a super- 
sedeas, and stayed all proceedings of the District Court upon 
this judgment after its date; that the District Court was, from 
that hour, held in abeyance in relation to the whole cause and 
every matter connected with it, until the writ of error was dis- 
posed of in the appellate court. For this point I refer to 1 
Blackford, 483, where the court say, —‘ A writ of error is a 
supersedeas, so far as to stay all proceedings until the writ of 
error is disposed of.” If this be law,—and the books are full 
of similar decisions, —then we say that the District Court of 
Scott county had no power, at the October term, 1842, nor at 
any subsequent term, to render the second judgment in this 
cause, Which was brought there to be reversed by the second 
writ of error appended to the record, even if the cause was 
otherwise open for the action of the court, and a judgment 
might have been legally rendered at that term. But I contend 
that the District Court had no power or legal authority to alter 
or amend a final judgment, at a subsequent term after it is 
rendered. It can only amend as to mere form. We refer the 
court to 1 Ohio Reports, 375, where this doctrine is fully 
laid down; also to 2 Ohio Reports, 32, and 3 Ohio Reports, 
306. In both of these last cases, the same principles are 
decided. In 2 Washington’s C. C. R. 433, the court de- 
cide, that, “where there is error in entering a judgment, the 
court, at a subsequent term, cannot set it aside, unless it was 
entered by misprision of the clerk, by fraud.” This is a strong 
ease, from high authority, and is as directly in point, it seems 
to me, as language can make a case. In 3 Marshall’s Ken. 
Rep. 268, the court say, — “* A court possesses no power, at a 
subsequent term, to modify, set aside, or alter, on motion, a 
judgment of a previous term. This proceeding must be by 
writ of error.’ In the case at bar, the court not only set aside 
a final judgment rendered at a preceding term, but in defiance 
of a writ of error issued to reverse that judgment: and this 
was done on the motion of the party who voluntarily asked to 
have the erroneous judgment, as he termed it, rendered. 

In 1 Greenleaf, 369, the court decide, that “the judgment 
of a court of competent jurisdiction cannot be affected by 
entries on the record, except upon a writ of error.” How 
much less, then, should an entire judgment be annulled, how- 
ever erroneous it may be, and a new judgment entered at a 
subsequent term, upon a mere motion, and without any rule for 
the opposite party to show cause against it, as was the case at 
bar. It is decided in 1 Blackford, 168, that “a grant erro- 
neously made, until it is reversed, is a bar to a suit.” The 
reasoning, from all these authorities, seems to me to be this, — 
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that an act done by legal authority, appearing on its face to 
have been correctly done, however erroneous, can only be cor- 
rected in a legal manner, and by the proper tribunal in whom 
the law has vested the power to correct the error complain- 
ed of. 

We contend that the court had no power, at the October 
term, 1842, to enter any judgment whatever in this cause ; that 
the court had not then any jurisdiction over it. The cause 
had been discontinued from the docket of the court, and could 
not be brought before the court again, either by motion or by 
any other process, but by a writ of procedendo from the Su- 
preme Court, reversing the judgment of April upon a writ of 
error. After the judgment of April, the case was no longer on 
the docket of the court, and the court had no authority to en- 
ter a continuance, nune pro tunc, to regain a jurisdiction over 
the cause, when its judicial functions had ceased to exist in 
relation to it. As well might the court docket a new case, 
nune pro tune, with all its previous proceedings made out in 
form, and proceed to render a judgment upon motion, without 
a rule to the opposite party to show cause against it, as to do 
what appears by this record was done, so far as either proceed- 
ing would be justified by the law. For an authority that there 
was a discontinuance of this cause, and that the District Court 
could not again assume any jurisdiction over it, except the case 
had been remanded from the Supreme Court, I refer the court 
to Graham’s Practice, 493, to 8 Petersdorff, 387, and the 
cases there referred to. In the first case, where a venire was 
returnable on the first day of the term, and the distringas was 
dated the day after, the court held it to be a discontinuance, 
because every process must be tested on the day it is awarded. 
Here there was a space of one day, when the court had no ju- 
risdiction over the case, and it was adjudged a discontinuance. 
In the case at bar, there were six months when the court had 
no jurisdiction over the action, and execution had been issued 
and returned, and a writ of error was pending; yet the court 
resumed a jurisdiction, entered a continuance contrary to the 
fact, when the case was never intended to be continued in con- 
templation of law, and rendered a judgment. So, in 8 Peters- 
dortf, No. 13, 390, the court say, — ‘“‘ There is a discontinuance, 
because the action was not regularly continued from term to 





term.” Here, in the case at bar, the record shows that there 
was not any continuance of the cause whatever. In No. 15, 
same page, the court say, — “On a writ of error, if a continu- 


ance be not alleged, it shall be intended a discontinuance, for 
it is so in fact.” 
How the court could preface their second judgment by the 
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declaration, that no judgment had been rendered on the ver- 
dict, when the first judgment was staring it in the face, is, 
to me, inconceivable. It is something more than a legal 
fiction. 

We think the Supreme Court erred, in rejecting the bills of 
exceptions referred to in the 9th error assigned. In the stat- 
ute of Lowa of January 25th, 1839, section 19, entitled “ An 
act regulating practice in the District Courts,” &c., page 375, 
will be found the law of the Territory relating to bills of ex- 
ceptions. ‘The statute simply requires that they should be re- 
duced to writing during the progress of the trial. The other 
provisions of the statute are not material to this cause. This 
was done in our case. See the transcript, page 24. The bills 
were prepared during the progress of the trial ; they were then 
reduced to writing, as the exceptions arose. The counsel not 
agreeing to all the facts stated in the bills, they were submit- 
ted to the court for correction, in its discretion, according to 
the facts, and to sign, seal, and deliver them into the oflice of 
the clerk, with the papers in the cause, in the event that the 
motion for a new trial, held under advisement, should not pre- 
vail. "The court mislaid the bills, but never refused to sign 
them. At length they were found, signed, and returned, as 
seen by the record. The Supreme Court rejected them be- 
cause they were not filed in time. 

We hold it to be both law and universal practice, that when 
any controversy arises between parties, in settling a bill of ex- 
ceptions, an application can only be made to the court to cor- 
rect the bill, according to the facts, which the court is always 
presumed to possess and retain. ‘The bills become a part of 
the record of the court, and are always under its control, and 
the court is as much bound, as an important part of its duty. 
to see its bills correctly made out, as it is to inspect and cor- 
rect any other portion of its records and proceedings. In rela- 
tion to this matter, all that we could do was to reduce our ex- 
ceptions to writing, as we understood the facts to be. If the 
other party objected to any of our statements, a reference could 
alone be made to the court to decide the matter between us, 
and to corre the bills according to the facts. This we did, 





and in prop ne, under the statute. We submitted our bills 
to the cour' its judgment upon them. he court held 
them, with pers in the cause, to decide the motion for a 
new trial. ourt mislaid the bills, found them again, 
signed and . them, as we had prepared them, without an 
alteration ; th evidence, one would think, that they were 
deemed, by the rt, to be correct. 


But the Supreme Court rejected them because they were not 
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in time, although the judge held them in his hands from the 
time of the verdict until he signed and filed them. Was it our 
fault that they were not sooner in the record? The cause had 
not come on for trial before the Supreme Court, upon the writs 
of error. We then applied for a mandamus to the judge be- 
low, to sign the bills, mune pro tune, as of the term of the trial, 
and when they were placed in his possession. ‘This would 
have taken them out of the objection to our exceptions. But 
the court overruled our motion. In the haste with which this 
argument has been prepared, I have not been able here to refer 
the court to authority upon this point of our case. Most of the 
decisions of the courts, arising upon the subject of bills of ex- 
ceptions, are based upon the particular facts of each case, or 
limited by statutory provisions ; —a case analogous to the one 
at bar is, probably, not to be found reported. 

The eleventh error assigned has been noticed in a previous 
part of this argument. That the court erred, in reversing the 
first judgment of April 12th, 1842, upon the ground assumed 
by the court, we cannot doubt. We think the court erred, in 
a still greater degree, in affirming the second judgment of the 
7th of October; the second judgment, which is our 12th 
specific error assigned. If the District Court erred, in revers- 
ing its own judgment at a subsequent term, or striking it out 
of the record after an execution had been issued and returned, 
and after the cause had been removed from the jurisdiction of 
the court by a writ of error that was then pending, it seems to 
us that the Supreme Court doubly erred in sustaining both pro- 
ceedings, and in affirming the second judgment. 








Mr. Grant’s argument, for the defendant in error, upon the 
above points, was as follows : — 

The 9th assignment of error is the first one for the cousider- 
ation of this court, to wit: —“ Striking the bill of exceptions of 
21 December, 1843, from the records of the Supreme Court.” 

In discussing this point, we make this preliminary question, 
that this bill of exceptions is not a part of record here, and the 
propriety of rejecting it cannot be examined by the court. 
True, the clerk has sent it here, but unless it be a part of the 
record, the court will not examine it. 

“ Nothing but what constitutes the record of the court below 
will be examined here.’’ — Davis v. Packard, 6 Peters, 411. 

“The plaintiff relies, for a reversal of the judgment, on his 
having been entitled to a continuance, in consequence of an af- 
fidavit alleged to have been made in his behalf, and on his hav- 
ing objected to the cancelling the order of continuance. These 
grounds of error, however, do not appear of record. The affi- 
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davit and objection of the plaintiff could only be shown by a 
bill of exceptions. ‘The transcript of the record, to be sure, 
contains a copy of the affidavit of continuance, together with 
a statement of the clerk, that he objected to proceeding to trial 
after the order of continuance, and that he tendered a bill of 
exceptions to the opinion of the court ordering the trial, which 
the court refused to sign. These circumstances, however, are 
only the statements of the clerk, and constitute no part of the 
record,”? — Wilson v. Coles, 2 Blackford, 403. 

The bill of exceptions, filed with the record in the Lowa Su- 
preme Court, was stricken from the record ; it constituted a 
part of the record no longer, and to make it a part of the rec- 
ord here, it must have been embodied and made a part of the 
bill of exceptions to the decision of the Lowa Supreme Court. 
It was not. See record, pages 32 and 33. 

On this point, we re fer to the following authorities : — 4 
ton v. Brown, 1 Blackford, 429; Henderson v. McKee, 1 ib. 
347; Hays v. McKee, 2 ib. 11 ; Vanlandingham v. Fellows, 
Scammon, 283; Huff v. Gilbert, 4 Blackford, 20. 

A bill of exceptions isa ‘ pleading of the party, and is to 
be construed most strongly against him who alleges the excep- 
tion.”” — Rogers v. Hale, 3 Scammon, 6. 

“A bill of exceptions is the method of placing on the record 
matters which do not properly belong to it, and it should con- 
tain the matter so intended to be placed on the record. A ref- 
erence in the bill is not suflicient.” — Berry v. Hale, 1 How- 
ard, Miss. 315. 

‘* When the clerk transcribed certain records intended tc be 
placed in the bill of exceptions, and stated that they were the 
records and executions referred to in the bill of exceptions: 
held, it did not spread them on the record.” — Maundrig v. Rig- 
by, 4 Howard, Miss. 222. 

The bill of exceptions in this case, pages 32 and 33, does 
not identify the paper referred to. 

‘The bill of exceptions refers to some extrinsic paper or 
document, which is said to be marked B, and to be considered 
part of the bill of exceptions; but what that document is we 
do not know, for, in looking through the record, we find no 
document which has such a inark, or is otherwise identified. 
It is true, there is in the subsequent history of the case a doc- 
ument, but it has no mark of identity with the one referred to 
by the judge in the bill of exceptions.” — Oliver v. State, 5 
Howard, Miss. 14-18. 

“Nothing which does not properly belong to the record is 
part of it, unless inserted in the bill of exceptions.” 

A bill of exceptions, stating that * the following evidence 
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was offered,’ then adding, “here insert the same,” is incom- 
plete, and does not make part of the record the evidence thus 
attempted to be embraced in it, though contained in the trans- 
cript of the record. Rankin v. Holloway, 3 Smedes & Mar- 
shall, 614, 

‘It is said there was a motion to quash the writ, and that 
the motion was improperly overruled ; but as the writ is not 
inserted in the record, we have no means of examining the ob- 
jection, and must presume the decision correct.” — State Bank 
v. Brook, 4 Blackford, 485. 

[Opinion in the text, near bottom of page ; there is no refer- 
ence to it in the marginal note. | 

The bill of exceptions of the District Court of Scott county 
was stricken from the records of the Supreme Court of Lowa ; 
how can it be made a part of the record here, unless included 
in the bill of exceptions taken to their decision: Strike it out 
of pages 16 et sey., and what is there in the bill of exceptions, 
pages 32 and 33, to bring it before this court ? 

But admit that it is properly here, we say that the 9th error 
is not well assigned ; the lowa Supreme Court decided correctly 
in striking it from the record. 

The plaintiffs in error, in their printed argument by Learned, 
produce no authority on this point, place great stress on the 
supposed fact, nowhere existing in reality, and nowhere appear- 
ing on the record, that the exceptions were by counsel reduced 
to writing during the progress of the trial, and by inference 
tendered to the court, and that the Iowa Supreme Court re- 
jected the bill of exceptions, because it was not filed during 
the trial. 

‘‘ Most of the decisions of courts,” says Learned, for plaintiffs 
in error, “on the subject of bills of exceptions, are based upon 
the particular facts of each case, or limited by statutory pro- 
visions. A case analogous to the one at bar is, probably, not 
to be found reported.” If by this he refers to his side of the 
case, we shall not deny it, but we show both authority and 
statutory provisions in favor of rejecting this bill of exceptions. 
The words, “ no entry of record,’ that the bill of exceptions 
was tendered at the trial, are emphasized in the statement of 
the counsel for the plaintiffs in error, thereby intending, we 
suppose, to convey the idea that it appears in some other way. 

“'The statement of the bill of exceptions, as to the time 
when it was taken, will prevail over the memorandum of the 
clerk.”” — Carpnew v. Carravan, 4 Howard, Miss. 370. 

“The bill of exceptions must show affirmatively that the 
exception was taken at the trial, and if it does not so appear, 
the error will be fatal.’”” — Patterson v. Phillips, 1 Howard, 
Miss. 572. 
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Perhaps Howard’s Mississippi Re ‘ports are not high enough 
authority for counsel. Hear the opinion of this court. 

“It is not necessary,” under laws of the United States, 
“that a bill of exceptions should be formally drawn and signed 
before the trial is at an end. ‘The exception may be taken at 
the trial, and noted by the court, and may afterwards, during 
the term, be reduced to form, and signed by the judge; but 
in such case it is signed nune pro tunc, and purports on its 
face to be the same as if actually reduced to form and signed 
during the trial; it would be a fatal error if it were to appear 
otherwise.” — Walton v. United States, 9 Wheaton, 651. 

The bill of exceptions in this cause was taken, reduced to 
writing, “signed and sealed this 21st December, 1843,” in 
record, pages 23 and 24. The trial took place in October, 
1841, nearly two years before. 

It appears conclusively from the bill of exceptions, that it 
was not taken or tendered during the progress of the trial. 

The statutory provisions of the Territory of Lowa will not 
assist the plaintiffs in error. Indeed, they are perfectly con- 
clusive on this point in favor of the defendant in error. 

The act of the Legislature of Lowa, approved January 25, 
1839 (see first edition of Lowa laws, printed at Dubuque, in 
1839), section 19, provides (375 of the statutes): — 

‘Tf, during the progress of any trial, in any civil cause, either 
party shall allege an exception to the opinion of the court, and 
reduce the same to writing, it shall be the duty of the judge 
to allow said bill of exceptions, and to sign and seal the same ; 
and said bill of exceptions shall thereupon become a part of the 
records of such cause ; and if any judge refuse to allow and sign 
said bill of exceptions tendered, and the same is signed by three 
or more disinterested by -standers, or attorneys of said court, the 
judge shall then permit the said bill to be filed, and become 
part of the record,” We. 

Mr. Grant then examined the cases from Missouri and Tli- 
nois, which States had statutes similar to Iowa, citing 7 Mis- 
sour, 351; 3 Scammon, 6, 17, 24,63; 2 Scammon, 253 — 256, 
490. And cited, also, 9 John. Ch. 345; 3 Cowen, 32. 

This court has decided no less than fifteen causes on bills of 
exceptions, down to 13 Peters. We will cite only such as bear 
directly on the case at bar. 

Walton v. United States, 9 Wheaton, 657, has been referred 
to. Ix parte Martha Bradstreet is, to our mind, conclusive for 
our client. 

‘On the trial of a cause in the District Court of New York, 
exceptions were taken to the opinions of the court, delivered 
during the progress of the trial; and, some time after the trial 





272 SUPREME COURT. 











Sheppard et ak: v. Wilson. 


Was over, a bill of exce ptions \ was tendered to the judge, whic . 

he refused to sign, objecting to some of the matters stated i 

the same, and at the same time altering the bill so tendered, so 
as to conform to his recollections of the facts, and inserting in 
the bill all that he deemed proper to be contained in the same ; 
which bill, thus altered, was signed by the judge.” 

“A rule was granted to show cause, and the judge returned 
the foregoing facts. 

“ By the court. This is not a case in which a judge has re- 
fused to sign a bill of exceptions. The judge has signed such 
a bill of exceptions as he thinks correct. The object of the 
rule 1s to compel the judge to sign a particular bill of excep- 
tious which has been offered him. The court granted a rule 
to show cause, and the judge has shown cause by saying he 
has done all that can be required of him,” &e. 

“'The law requires that a bill of exceptions should be taken 
at the trial. If a party intends to take a bill of exceptions, he 
should give notice to the judge at the trial ; and if he does not 
file it at the trial, he should move the judge to assign a reason- 
able time within which he may file it. A practice to file it 
after the term must be understood to be matter of consent be- 
tween the parties, unless the judge has made an express order 
in term, allowing such a period to prepare it.””. Ex parte Mar- 
tha Bradstreet, 4 Peters, 102. 

10th error. “The Supreme Court erred in refusing the mo- 
tion of the plaintiff in error for a mandamus to the judge of 
the District Court.”” How comes this assignment of error in 
the case of Sheppard et al. v. Wilson, defendant in error, here ? 

That was an er parte proceeding against Judge Thomas 
Wilson of the District Court, to compel him, by mandamus, to 
sign a bill of exceptions. Has any writ of error been sued out 
against Judge Wilson? Has he been cited to appear here ? 
The proceedings against him form no part whatever of the suit 
of Sheppard et al. v. John Wilson; but if they did, and this 
court can examine the question, it is settled by the case of Ex 
parte Martha Bradstreet. 

The counsel for Sheppard et al. made a motion for a writ 
to compel Judge Thomas 8S. Wilson to sign and seal a particu- 
lar bill of exceptions, or show cause ; the motion is based on 
a statement of facts, ex parte, which shows that no exceptions 
were tendered during the trial; that the next day after the 
trial the bill was tendered, and, the parties not being able to 
agree as to the bill, Sheppard’s counsel delivered the bill to the 
court, requested the judge to correct, and, when corrected, to 
sign it. 

The bill of exceptions was not tendered during the trial, as 
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the law of Lowa requires. No ‘other t time was appointed or al- 
lowed for tendering, as the laws of the United States require. 
It was not, when tendered after the trial, such an one as the 
judge could sign until he had corrected it by his notes. In 
other words, the party requested the judge to do what the law 
requires him to do,—to prepare a correct bill of exceptions; 
and because the judge neglected to prepare a new one, they 
wish the court to compel him to sign a particular bill, which 
they admit was imperfect. 

But a mandamus will not lie, in Iowa, to a judge, to compel 
him to sign a bill of exceptions. This writ issues only when 
there is no other adequate remedy. By the laws of Lowa of 
1839, already quoted, if the judge refuses to sign a bill of 
exceptions, the by-standers may do it; and if the judge refuse 
to allow it, when signed by them, to be placed on the record, 
the Supreme Court, on aflid: wit, admits it to the record. No 
mandamus can issue in Lowa in such a case; the legislature 
have provided a party another remedy. 

(The remainder of Mr. Grant’s argument is omitted. ) 





Mr. Justice GRIER delivered the opinion of the court. 

When this case was before this court at the last term, on a 
motion to dismiss the writ of error (see 5 Howard, 211), one 
of the reasons urged was, — ‘‘ That, lowa having been admitted 
into the Union as a State since the writ of error was brought, 
the act of 1838, regulating its judicial proceedings as a Terri- 
tory, Is mae abrogated and repealed; and consequently 
there is no law in force authorizing this court to reéxamine and 
aflirm or reverse a judgment rendered by the Supreme Court of 
the Territory, or giving this court any jurisdiction over it.” And 
the court there say, — “ This difficulty has been removed by an 
act of Congress, passed during the present session, which au- 
thorizes the court to proceed to hear and determine cases of 
this description.” It afterwards appeared that this court had 
been misinformed on this subject, and that by mistake the 
State of Lowa had been omitted in the act of 22d February, 
1847. Since that time (at the present session of Congress), an 
act has been passed to remedy this omission (see act of 22d of 
February, 1848), and the court have proceeded to hear and de- 
termine the case on the errors assigned. 

Of the numerous errors assigned in this ease, but three can 
be noticed as coming properly under the cognizance of this 
court. The cause was originally tried before the District Court 
of Scott county, and removed, by writ of error, to the Supreme 
Court of the Territory of Lowa. That court struck from the 
record the bills of exceptions alleged to have been taken on the 
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trial in the court below. Consequently, the matters said to be 
contained in those bills are not before this court. 

But bills of exceptions were taken by the plaintiffs in error 
to the ruling of the Supreme Court of Towa, in rejecting the 
bills sealed by the District Court, and in refusing to grant a 
mandamus to the judge of the District Court to sign a bill of 
exceptions nunc pro tunc; and this rejection and refusal are 
now assigned for error in this court. It has been questioned 
whether the action of the Supreme Court of Iowa on these 
points is the proper subject of a bill of exceptions, or can be 
reviewed in this court. But as we perceive no error in the 
course pursued by the court, it will be unnecessary to notice 
these objections. 

The case was tried in the District Court of Scott county at 
October term, 1841, and the bill of exceptions which was 
struck from the record was dated on the 21st of December, 
1845. It did not purport to have been taken on the trial, nor 
was there any evidence on the record that any exceptions were 
taken or noted by the judge. And, assuming the fact as stated 
by the counsel for the defendant below, that he had taken the 
exceptions during the trial, and had reduced them to form af- 
terwards, yet the bill was not settled during the term in conse- 
quence of objection made to certain matters therein by the op- 
posite counsel; and the judge, though he signed a bill two 
years after the trial, refused to sign it nune pro tunc, as if taken 
on the trial. 

The act of Assembly of Iowa regulating the practice of their 
courts provides, that “if, during the progress of any trial in 
any civil cause, either party shall allege an exception to the 
opinion of the court, and reduce the same to writing, it shall be 
the duty of the judge to allow said exceptions, and to sign and 
seal the same; and the said bill of exceptions shall thereupon 
become a part of the record of such cause; and if any judge 
of the District Court shall refuse to allow or sign such bill of 
exceptions tendered, and the same is signed by three or more 
disinterested by-standers or attorneys of said court, the judge 
shall then permit the said bill to be filed and become a part of 
the record ; if the judge refuse, the Supreme Court of the 'Ter- 
ritory may, when such cause is brought before them by writ of 
error or appeal, upon proper affidavit of such refusal, admit such 
bill of exceptions as part of the record.” 

This act requires that the exceptions must be taken during 
the progress of the trial, reduced to writing, and tendered to 
the judge, and gives ample remedy to the party injured, in 
case of a refusal to sign them or permit them to be made a part 
of the record. If the party does not avail himself of the rem- 
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edy given him by the act, he has no one to blame but himself. 
It is true, judges may, and often do, sign bills of exception after 
the trial, nwne pro tune, the bills being dated as if taken on the 
trial; but the propriety of their refusal to do so on particular 
occasions depends on so many circumstances which cannot ap- 
pear on the record, and are known only to themselves, that 
we ought not to presume they have acted improperly in the 
exercise of their discretion. Certainly a judge ought not to be 
called on to make up a bill of exceptions two or more years 
after a trial, where the counsel have disagreed as to the facts, 
and failed to settle the exceptions at the term in which the 
cause was tried. It is too plain for argument, also, that a bill 
purporting to be taken more than two years after the trial can- 
not properly be made a part of the record, by any possible 
construction of this act. It is much more stringent in its re- 
quirements as to the time and mode in which a bill of excep- 
tions shall be obtained and placed on record, than the Statute 
of Westminster 2, which first gave the bill of exceptions. Yet 
under that statute, the courts have always held that the excep- 
tion should be taken and reduced to writing at the trial. Not 
that they need be drawn up in form; but the substance must 
be reduced to writing whilst the thing is transacting. 1 Ba- 
con’s Abr., tit. Bill of Exceptions. 

The practice is well settled, also, by the decisions of this 
court. See Ex parte Martha Bradstreet (4 Peters, 106); and 
the case of Walton v. The United States (9 Wheaton, 657), 
which is precisely parallel with the present. There the objec- 
tion was made, that the bill of exceptions was not taken at the 
trial, but purported on its face, as in this case, to have been 
taken and signed after judgment rendered in the cause. “It is 
true.” say the court, “that the bill of exceptions states that the 
evidence was objected to at the trial; but it is not said that 
any exception was then taken to the decision of the court. So 
that, in fact, it might be true that the objection was made, and 
yet not insisted upon by way of exception. But the more ma- 
terial consideration is, that the bill of exceptions itself appears. 
on the record, not to have been taken at all until after the judg- 
ment. It is asettled principle, that no bill of exceptions is valid 
which is not for matter excepted to at the trial. We do not mean 
to say that it is necessary (and in point of practice we know it 
to be otherwise) that the bill of exceptions should be formally 
drawn and signed before the trial is at an end. It will be suf- 
ficient if the exception be taken at the trial, and noted by the 
court with the requisite certainty ; and it may afterwards, dur- 
ing the term, according to the rules of the court, be reduced 
to form, and signed by the judge. And so, in fact, is the gen- 
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eral practice. But in all such cases, the bill of exceptions is 
signed nune pro tunc, and it purports on its face to be the same 
as if actually reduced to writing during the trial. And it would 
be a fatal error if it were to appear otherwise ; for the original 
authority under which bills of exceptions are allowed has al- 
ways been considered to be restricted to matters of exception 
taken pending the trial, and ascertained before verdict.” 

These cases are conclusive as to the correctness of the pro- 
ceedings of the Supreme Court of Iowa, in striking out the 
bill of exceptions and refusing to award a mandamus to compel 
the district judge to sign a bill mune pro tune. It will be un- 
necessary, therefore, for this court to express any opinion on 
the questions, whether, under the peculiar provisions of the 
statute of lowa, a party who had neglected to pursue the course 
pointed out by it would be entitled, under any circumstances, 
to the remedy of a mandamus ; and ‘if so, whether a refusal by 
the Supreme Court to grant it could be alleged for error in this 
court. 

The only other assignments of error which can be noticed 
by this court are those numbered 11 and 12:— ‘That the Su- 
preme Court erred in affirming the action of the District Court 
in regard to the judgment of April 12, 1842, on the ground that 
the supersedeas bond did not appear on the record with the writ 
of error. And in affirming the judgment rendered by the Dis- 
trict Court at October term, 1842.” 

To understand the nature of these objections, it will be 
proper to state that this ease was tried in the District Court of 
Scott county, at October term, 1841, and a verdict rendered for 
the plaintiff; and the defendants having moved for a new trial, 
the case was continued under a curia advisare vult. Owing to 
a mistake (the cause of which it is unnecessary to explain), the 
court did not meet at the time appointed by law for the April 
term in Scott county, but on the week following, whieh had 
been fixed for the term of a neighbouring county. On the 12th 
of April, 1842, an entry was made on the record, overruling the 
motion for a new trial, and rendering a judgment on the ver- 
dict. The mistake was soon after discovered, and the defend- 
ants sued out a writ of error to reverse this judgment, as being 
coram non judice ; but before the writ was served, at the next 
regular term of the District Court, in October, 1842, that court, 
treating the entry made on the record in April asa nullity, be- 
eause entered by the clerk without any authority from the 
court, made the following entry of judgment : — 

“This day came the said plaintiff, by his attorney, and it 
appearing to the court that, at a previous term of this court, to 
wit, the October term, 1841, the issue previously joined in this 
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cause was submitted to a jury, whe, after hearing the evidence 

and arguments of counsel, returne .d into court the following 
verdict, to wit: — They find the issue for the plaintiff, and 
assess his damages at the sum of § 1,837.50; whereupon a 
motion was made by the attorney for the defendants for a new 
trial herein, which motion was, at said October term, taken 
under advisement by the court. And it further appearing to 
the court, that this court has not, at any time since, decided said 
motion, but that said motion was continued under advisement 
until the present term; that the order of continuance at last 
term was not entered of record; it is therefore ruled that said 
order of continuance be entered, mune pro tune. And the court, 
having now fully considered the said motion for a new trial, 
doth overrule the same; and it is further considered by the 
court, that the plaintiff have and recover,” &c. (completing the 
entry of a judgment in the usual form). 

In this action of the court we can see no error, or any just 
ground of complaint on the part of the plaintiffs in error. If 
the court had ordered the prior entry, made in April, to be 
stricken from the record, as a mistake or misprision of the clerk, 
being made without the authority or order of the court, the 
record could not have been successfully assailed. The court 
certainly had full power to amend their records, and are the 
sole judges of the correctness of the entries made therein ; and 
although they have not said in direct terms that this entry 
should be erased or stricken from the record, they have done 
so by violent implication, when they adjudge that the court had 
never decided the motion for a new trial, and treat the record 
as if the entry of the 12th of April was not upon it, or had 
been entirely erased from it. The objection, that the record 
was beyond the reach of amendment, because the writ of error 
had become a supersedeas and removed it to the Supreme 
Court, is not founded in fact. The writ of error had not been 
served on the court, and the record was therefore legally, as 
well as physically, in possession of the District Court, and sub- 
ject to amendment. In order to a supersedeas, the statute of 
Iowa evidently requires a service of the writ upon the court 
below, and not only so, but “that one of the judges of the 
Supreme Court shall indorse upon the transcript of the court 
below allowance of said writ of error for probable cause ; and 
in such eases, the party issuing such writ shall give bond to 
the opposite party, with good security,’ &e. There is no ev- 
idence on the record, that any of these requisites had been com- 
plied with. 

It is, perhaps, hardly necessary to state that this case bears 
no resemblance to that of The United States Bank v. Moss, 
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decided at this term. There, the Circuit Court had set aside ¢ 
regular valid judgment entered by the court at a former term, 
after a verdict and trial on the merits ; not on the ground that 
the clerk had made the entry by mistake or without proper au- 
thority from the court, but because of some supposed error in 
law. ‘This case exhibits a question of amendment, and noth- 
ing more; it was, therefore, wholly within the discretion of 
the court below, who were acquainted with all the facts, and 
belonged appropriately and exclusively to them. Matheson v. 
Grant, 2 Howard, 263, 284. Besides, the action of the court 
wrought no injury to the plaintiffs in error. If they had re- 
moved the record to the Supreme Court by the first writ of er- 
ror before this amendment was made, and obtained a reversal 
of the judgment because it was entered without the authority 
of a properly constituted court, the Supreme Court would have 
remitted the record, with orders to proceed and enter a regular 
judgment on the verdict. 

The objection, that the court below could not make this 
amendment for want of a continuance, is hardly worthy of no- 
tice. The entry of C. A. V. operates as a continuance, and if 
it did not, a continuance could be entered at any time to effect 
the purposes of justice. Such technical objections have long 
ceased to be of any avail in any court, and are entirely cut off 
by the statute of jeofails of Iowa of 24th January, 1839, sec- 
tion 6. 

The judgment of the Supreme Court of Iowa must be af- 
firmed. 


Order. 


This cause came on to be heard on the transcript of the 
record from the Supreme Court of the Territory of Lowa, and 
was argued by counsel. On consideration whereof, it is now 
here ordered and adjudged by this court, that the judgment of 
the said Supreme Court in this cause be and the same is here- 
by affirmed, with costs and damages at the rate of six per cen- 
tum per annum. 
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Tue Unitep States, PLAintirrs IN ERROR, v. A. HopcGe anp 
Levi Pearce. 

Where the bill of exceptions appears upon its face to have been regularly taken, 
the court cannot presume against the record. 

Where a mortgage was given by a postmaster to secure the post-office department, 
and the Circuit Court was asked to instruct the jury, that, according to the true in- 
terpretation of the mortgage, there was contained therein no stipulation or agree- 
ment to extend the time, or preclude the government from suing the principal and 
sureties upon the postmaster’s bond, and the court refused, upon the ground that 
the jury were the proper judges of the fact whether time was given, on a perusal 
of the mortgage ; this was error in the court. It is the duty of the court to con- 
strue all written instruments given in evidence, as a question of law. 

Payment under this mortgage could not be enforced until after the lapse of six 
months from its date. But its acceptance by the government did not release the 
sureties upon the bond, because, in order to discharge the surety by giving time, 
the time which is given must operate upon the instrument which the surety has 
signed. ‘lhe mortgage here was only a collateral security, which was beneficial 
to the surety. 

A motion fur a new trial waives the right to a writ of error in those circuits only 
where the courts have adopted a rule to this effect; and in those circuits the 
right should be waived upon the record, before the motion for a new trial is 
heard. 

The practice in Louisiana allows the sureties to be sued without joining the prin- 
cipal, 


Tis case was brought up, by writ of error, from the Circuit 
Court of the United States for the Eastern District of Lou- 
isiana. 

It was an action brought against the defendants in error, as 
the securities upon the bond of the postmaster of the city of 
New Orleans. ‘The facts of the case are sufficiently set forth 
in the opinion of the court. 


It was argued by Mr. Clifford (Attorney-General), for the 
United States, and by A7r. May and Mr. Brent, for the de- 
fendants in error. Of the argument of the Attorney-General 
the reporter has no notes. 


Mr. May aid Mr. Brent, for the defendants in error, di- 
vided their argument into three heads, viz. : — 

I. That the mortgage discharged the defendants from all lia- 
bility on their bond to the plaitifis. 

If. That the exceptions were not properly taken. 

Hit. That the action was erroneously brought. 

Before entering upon the argument, the preliminary remark 
was made, that although the court below may have erred in 
refusing to instruct the jury, yet if the party was not prejudiced 
by it, this court would not reverse. 5 Peters, 185; 9 Gill & 
Johns. 439. 

If in point of law the judgment ought to be affirmed, the 
court will aflirm it, notwithstanding error. 8 Peters, 214. 

I. The mortgage discharged the defendants from all liability 
on their bond. 
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This proposition involves three, viz. : — 

Ist. The facts attending the execution of the mortgage. 

2d. "The law authorizing it. 

3d. The law applying to and expounding it. 

With respect to the first subdivision, viz. the facts, the coun- 
sel examined the record, to show that the execution of the 
mortgage was concealed from the sureties ; that it was exhib- 
ited to the Postmaster-General, and by hin referred to the au- 
ditor, in whose oflice it was filed on the 19th November, 1839, 
and nothing further was done until the 7th January, 1840. 

2d. The law authorizing it. (‘This branch of the argument 
is omitted, as the court did not appear to question it, inasmuch 
as the acceptance of the mortgage is considered to be the act 
of the United States. ) 

Jd. The law applying to and expounding it. This is the 
important inquiry in the case. The defendants were sureties 
of Ker, who was the principal in the bond, on which this suit 
is brought. ‘The United States agree with the principal, with- 
out the knowledge or consent of the sureties, in order to secure 
the payment of his debt, and agree for a large and valuable 
consideration to give him time for the payment of the debt. 
The United States receive from the principal a mortgage of 
valuable property to secure the whole of their debt. This dis- 
charges the sureties, because time for the payment of the debt 
is given, and it is a higher security for the debt. 

It is a general rule of law, lying at the foundation of all 
these contracts, that “a party taking a surety is bound to no- 
tice the nature of his engagement, and protect him.” Hence, 
the Jaw on this subject is very strict. 7 Price, 152; Pitman 
on Prine. and Surety, 167, 170, 182, 183; 3 Merivale, 277 ; 
1 Moore & Payne, 759; Holt’s Nisi Prius Cases, 84; 2 
McLean, 74; 10 Peters, 266, 268: 7 Johns. 337; 7 Taunt. 
53: 2 Marsh, 363. 

That time for the payment of the debt is given by this 
‘mortgage, the following authorities show. 12 Wheat. 554, 
505; 5 Howard, 206; 3 Wash. C.C. R. 71; 3 Younge & Coll- 
yer, 188, 189; 7 Harr. & Johns. 103; 8 Bing. 156. 

A creditor, by giving time of payment, undertakes that he 
will not during the time given receive the debt from any sure- 
ty of the debtor; for the instant any surety paid it, he would 
have a right to demand and recover it from his principal. 4 
Bing. 719. 

If giving time might injure the surety, he is discharged. It 
is not necessary that in point of fact he is injured. The law 
is the same even if he is benefited. He is the judge of that. 
7 Price, 225, 232, 234. 
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This mortgage was also a higher security for the debt. In 
Louisiana, it amounted to a judgment. Code of Practice, art. 
732, 733; 6 Martin, N. 8. 465; 15 Peters, 170. 

A judgment is a security of a higher nature, and merges a 
bond. 1 Chitty, Pl. 49, 50; 1 Peters, C. C. R. 301; 18 Johns. 
AT7; 11 Gill & Johns. 14, 15; 6 Cranch, 253; 2 Harr. & 
Johns. 474. 

This mortgage is then a confession of judgment, with a stay 
of execution for six months, and will discharge the surety. 
6 Munf. 6; 3 Call, 69; 6 Gill & Johns. 168. 

If. The action was erroneously brought. (The counsel 
cited many cases from the English authorities and from other 
States,:to show that all the obligors should have been sued, 
and the following authorities from Louisiana. Code of Prac- 
tice, 330, note ; 4 New Series, 435; 4 La. Rep. 107; 2 Rob- 
inson, 389. ) 


Mr. Justice McLEAN delivered the opinion of the court. 

This is a writ of error to the Circuit Court for the Hastern 
District of Louisiana. 

Witham H. Ker, being appointed postmaster of the city of 
New Orleans, in 1836, gave a bond, with the defendants as his 
security, in the sum of twenty-five thousand dollars, for the 
faithful discharge of his duties as postmaster. Having failed 
to perform those duties, an action was commenced on the bond 
against his securities, alleging a large defalcation by Ker, and 
claiming the penalty of the bond. 

In their defence the defendants set up a mortgage which was 
executed by Ker the 15th of August, 1839, on property real 
and personal, to secure the payment to the post-office depart- 
ment of a sum not exceeding sixty-five thousand dollars, or 
such sum as might be found due on a settlement, from and 
after six months from the date of the mortgage. ‘This instru- 
ment, which gives time for the payment of the indebtment by 
Ker, it is pleaded, releases the defendants as the sureties of 
Ker. 

A jury, being impanelled, found a verdict for the defendants. 
A motion for a new trial was made and overruled. No excep- 
tion lies to this decision. ‘The motion is made to the sound 
discretion of the court. 

The questions arise on certain instructions to the jury prayed 
for by the district attorney ; none were asked by the defend- 
ants. 

It is objected, that it does not appear that the exceptions 
were taken on the trial, and signed by the judge during the 
term. The bill of exceptions states, that, “on the trial of the 
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jury,” &e., and at the e¢ lose, “to which opinions of the court, 


refusing to charge as requested, the district attorney excepts, 
and prays that the bill of exceptions, with the documents re- 
ferred to therein, be signed, sealed, and made a part of the 
record, which is accordingly done,” and which is signed by 
the judge. Upon its face, this bill of exceptions appears to 
have been regularly signed; and the court cannot presume 
against the record. 

The first, fifth, seventh, ninth, and tenth instructions, refus- 
ed by the court, are not so connected with the case as to re- 
quire a consideration. Nor is it deemed necessary to consider 
the instructions given as asked or as modified by the court, until 
we come to the eleventh and last prayer. In this the district 
attorney requested the court to instruct the jury, “ that, ac- 
cording to the true interpretation of said mortgage, there was 
and is contained therein no stipulation or agreement to extend 
the time, or preclude the government from suing the principal 
and sureties on said bond.” ‘This the court refused to give, 
on the ground that the jury were the proper judges of the 
fact whether time was given, on a perusal of the mortgage. 
In this the court erred. It is its duty to construe all written 
instruments given in evidence, as a question of law. 

Payment under the mortgage could not be enforced until 
after the lapse of six months from its date. And it appears 
that the mortgage was designed to cover the whole amount of 
Ker’s defaleation. But the important question is, whether this 
mortgage suspended the legal remedy of the department on the 
official bond of the postmaster. There is no provision in the 
mortgage to this effect. And it cannot be successfully con- 
tended, that taking collateral seeurity merely can suspend the 
remedy on the bond. The holder of a bill of exchange, by 
taking collateral security of the drawer, not giving time, does 
not release the indorser. James v. Badger, 1 Johns. Cas. 131; 
Kennedy v. Motte, 3 om 13; Hurd v. Little, 12 Mass. 
502: Ruggles v. Patten, S Mass. 480. 

Giving time for payment, to discharge the indorser, must 
operate upen the instrument indorsed by him. Now if the 
post-otliee department had, by the mortgage, suspended the 
right of action on the bond for the time limited in the mortgage, 
it might have released the sureties. But no such condition is 
expressed, and none such can be implied. ‘The mortgage does 
not purport to be given in lieu of or in discharge of the bond. 
It is merely a collateral security, which operetes beneficially 
to the defendants. For if they shall pay the defaleation of 
Ker, or so much of it as shali amount to the penalty of the 
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bond, and the mortgaged property shall be suflicient to cover 
the whole indebtment, there can be no question that the sure- 
ties would be subrogated to a due proportion of the rights of 
the department in the mortgage. 

The principle is in no respect different from that which 
arises oll a promissory note or bill, where collateral security is 
taken. In the authorities above cited, it was considered that, 
where an indorser takes an indemnity for indorsing a note, he 
Waives a notice of demand. But if the holder of the note 
take additional security from the drawer, the indorser is not 
released. And it cannot be material of what character the 
collateral security may be. It may consist of promissory notes 
not due, a mortgage payable on time, or any thing else, it does 
not affect the remedy on the original instrument. This can 
only be done by an express agre@nent, for a valuable consider- 
ation. ‘Ihe remedy on the collateral instrument is wholly im- 
material, unless it discharges or postpones that on the original 
obligation. There is no such condition in the mortgage under 
consideration, and consequently it can in no respect affect or 
suspend the remedy of the post-office department on the bond. 

If the remedy on an instrument is suspended, for a valuable 
consideration, the indorser or security is released, because his 
right to discharge the obligation and be subrogated to the rights 
of the holder of the paper is also suspended. But a contract 
to give time is void, and does not release the security, unless 
it be founded upon a valuable consideration. It must be a 
contract which a court of law or equity can enforce. Now 
there is no contract in the mortgage which suspends the right 
of action on the oflicial bond. Consequently, no injury is done 
to the sureties on that bond. ‘They are left free to act for 
their own interests, as they could have acted before the mort- 
gage. ‘The principle on which sureties are released is not a 
mere shadow without substance. It is founded upon a restric- 
tion of the rights of the sureties, by which they are supposed 
to be injured. But by no possibility ean they be injured in 
the case under consideration. On the contrary, it is clear that 
the mortgage may operate beneficially to them, if they shall 
pay the amount of their bond. And the Cireuit Court should 
have instructed the jury to this effect. 

The motion for a new trial was not a waiver of a writ of 
error. In some of the circuits there is a rule of court to this 
effect. But etlect could be given to that rule only by requir- 
ing a party to waive on the record a writ of error, before his 
motion for a new trial is heard. In the greater part of the cir- 
cuits no such rule exists. It does not appear to have been 
adopted in Louisiana. 
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it is insisted that “the action is brought wrong; and that, 
if the judgment be reversed, the plaintitls cannot recover, be- 
cause of the nonjoinder of Ker as a defendant.” 

The action against the sureties, omitting the principal, is 

sustained by the Louisiana practice. In Maria Grifling, Adm’x, 
v. Caldwell, 1 Robinson, 15, it was held that a creditor has 
the right, but he is under no obligation, to inelude the princi- 
pal and surety in the same suit. And in Smith, Adm’r, ¢. 
Scott, 3 Robinson, 258, it is said a surety, who binds himself 
with his principal, iz solido, is not entitled to the benefit of 
discussion, and may be sued alone for the whole debt. So in 
Curtis v. Martin, 5 Martin, 674, it is laid down, that the surety 
may be sued without the principal. 

In Barrow v. Norwood, 3 Louisiana Rep. 437, the court 
held, where the obligation is joint, all the obligors must be made 
parties to the suit. But that was not a case of suretyship. 

The action was brought against one of three indorsers. ’ 

On the grounds above stated, the judgment of the Cireuit 
Court is reversed, and the cause remanded for further proceed- 
ings, conformably to this opinion. 





Order. 

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
Eastern District of Louisiana, and was argued by counsel. 
On consideration whereof, it is now here ordered and adjudged 
by this court, that the judgment of the said Cireuit Court in 
this cause be and the same is hereby reversed, and that this 
cause be and the same is hereby remanded to the said Cirewit 
Court, with directions to award a venire facias de novo. 





Joun D. Busn, Appretiant, v. Jacop Marsuati anp Witiiim B. 
WHITESIDES. 


Where the holder of a preémption right to lots in the town of Dubuque sold them 
to another person, the facts, that the vendor had received certificates of his right, 
although the land-oflicers were not satisfied with their sufficiency, and that the 
vendor acted as the undisputed owner, were suflicient to negative the charge of 
fraud in his representing his title to be good. 

The relinquishment, by the vendor, of his title to the United States, with a view 
toa public sale and completion of his title, was not fraudulent towards the 
vendee, if it was the purpose of the vendor to enable himself to convey a per- 
fect title to his vendee. 

If, at the ge sale, the vendee himself became the purchaser, he became a trus- 
tee for his original vendor; and if, at the public sale, the original vendor became 
the purchaser, the title inured to the benefit of his vendee. 
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Tue following statement of the case was the brief of Mr. 
Howard, who argued it. 

This was an appeal from the Supreme Court of Iowa Terri- 
tory, sitting as a court of equity, under the following circum- 
stances. 

Ou the 2d of July, 1836, Congress passed an act (chap. 262, 
5 Statutes at Large, 70) for laying off the town of Dubuque, 
amongst other towns, wider the direction of the surveyor-gen- 
eral. ‘The Ist section directed lots to be laid out in a certain 
manner, and a plat returned to the Secretary of the Treasury, 
and within six months thereafter the lots should be sold to the 
highest bidder. ‘The 2d section directed the lots to be classed 
according to their value into three classes, viz. at $ 40, $20, 
and § 10 per acre, respectively ; and gave aright of preémption 
to those persons who had obtained a permit to settle, or who 
had actually occupied and improved the lots, paying for the 
lot according to its class. 

On the 3d of March, 1837, Congress passed another act 
(chap. 36, 5 Statutes at Large, 178), amendatory of the former, 
substituting a board of commissioners for the surveyor. They 
were empowered to * hear evidence, and determine all claims 
to lots”; to reduce the evidence to writing, which they were 
directed to file with the register and receiver, together with a 
certificate in favor of each person having the right of preémp- 
tion. Upon payment for the lot being made to the receiver, 
the receiver was directed to give a receipt for the same, and 
the register to issue a certificate of purchase, to be transmitted 
to the commissioner of the general land-oflice, as in other cases 
of the sale of publie lands. 

The 3d section directed the register and receiver to expose 
the residue of the lots to public sale, after advertising, &e. 

On the Sth of February, 1839, Marshall and Whitesides sold 
to Bush a preémption right to two lots in the town of Du- 
buque, viz. No. 7 and No. 194. The deed is not upon the 
record, but the consideration is stated in the bill, and admitted 
in the answer (Ree. 3, 6), to have been three thousand dollars, 
one half of which, viz. $1,500, was paid in cash by Bush. 
To secure the payment of the other half, Bush executed a 
mortgage to Whitesides. and also gave his promissory note to 
Marshall for $ 1,790, payable on or before the Ist of October, 
1839. %Or this S$ 1.790, 8 1.500 was for the purchase of the 
lots. and the remaining $290 was for rent in arrear, which 
was transferred to Bush. 

It appears from the evidence of B. R. Petrikin, the register 
in the land-oflice in the town of Dubuque, that “ Bush came 
frequently to the laud-oflice to enter the lots No. 7 and No. 
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194, under the preémption law, but was not allowed to do so 
by the land-oflicers, because the proof filed by William B. 
Whitesides with the commissioners, under the law laying off 
the town of Dubuque, did not satisfy the land-oflicers as being 
suflicient to maintain a right under the law in favor of White- 
sides’s preémption.” 

It appears, also, from the same evidence, that the land-ofli- 
cers “had received instructions from the general land-otlice, 
to expose all lots to publie sale where the claimants should re- 
linquish their right to preémption (under the law laying off the 
town) to the United States.” 

In September, 1840, the lots in the town of Dubuque were 
offered at public sale. Bush went to the land-oilice, and pro- 
tested against the lots No. 7 and No. 19-4 being offered at public 
sale. 

Previous to the sale, however, it appears, from the testimony 
of Dougherty, that a “committee of arrangements had been 
appointed for the purchase of lots in the town of Dubuque ” ; 
that there was a “ public bidder,’ who was a person selected 
by the claimants to lots in the town of Dubuque, to purchase 
the lots they claimed, as they were offered at the public sale. 

It appears from the evidence of Dougherty, that the com- 
mittee of arrangements called on Bush, and informed him that 
the committee desired him to make his relinquishment to lot 
No. 7, which he positively refused to do. ‘The committee then 
erased the name of Bush, and inserted the name of Whitesides, 
and informed Whitesides immediately of the same ; when he, 
the said Whitesides, came before the committee, and made his 
relinquishment to said lot. 

It appears, also, from the testimony of Petrikin, the register, 
that Whitesides came to the land-oflice, and produced the 
deeds in relation to the property before the officers of the land- 
oflice, and the said officers considered that the said Whitesides 
had a right to relinquish his preemption right, and therenpon 
the said Whitesides cid relinquish ; in consequence of which 
the lots No. 7 and No. 194 were put up at public sale. 

The following statement of facts was agreed upon in the 
court below. 

It is agreed the following statement of facts may be used, in 
the same manner as if the same were proved by witnesses on 
the hearing of the above causes : — : 

Ist. That the lots mentioned in the foregoing pleadings 
were sold at a public sale of lots in the town of Dubuque, by 
the United States, in last, at which sale John D. Bush, 
above named, became the purchaser of lot No. 7, and the above- 
named William B. Whitesides of lot No. 194. 
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2d. That said lots would not have been put up and sold at 
said sale, unless the said William B. Whitesides had relin- 
quished all claim to the same to the United States previous to 
said sale ; and that said Whitesides did thus relinquish, previous 
to the same being put up to sale, and for the express purpose 
of having them sold at said sale. 

3d. That said Bush objected and protested to said Whitesides 
against the said Whitesides thus relinquishing. 

Ath. That previous to said sale, and at the time of said re- 
linquishment, and subsequent thereto (but previous to the sale ), 
said Bush was informed by E. C. Dougherty and Whitesides, 
and by said Whitesides’s agent, that his object in having the 
said lots put up to sale was expressly with a view that the ti- 
tle to them might be perfected in said Whitesides, so that he 
could make a geod title to said Bush, upon said Bush paying 
the purchase-money for said lots. And also, that said White- 
sides, by himself, or agent duly authorized for said purpose, did 
propose and offer to said Bush, that if said Bush would bid for 
said lots, and agree that his purchase should be under the con- 
tract for them set out in the pleading in the above causes, said 
Whitesides would make no opposition to his so doing, but was 
perfectly willing said Bush should become the purchaser with 
this understanding ; but that said Bush utterly refused so to 
do; when said Bush was informed by said Whitesides, or by 
his agent, that said Whitesides would bid for said lots at said 
sale, in order to enable him to comply with his contract with 
said Bush. That said Whitesides and Bush were the only bid- 
ders for said lots at said sale, and that Philip 8. Dade was the 
bidder for said Whitesides, of which the said Bush, previous to 
and at the time of said sale, was advised and informed. That 
the memorandum at the foot of the deed or mortgage, that 
said Bush was to furnish the money to pay for said lots, was 
there inserted by the express agreement and understanding of 
said Bush, at the time of executing said deed and mortgage. 

The public sale took place in September, 1840, after Bush 
had refused to purchase under his contract. At the sale, the 
public bidder and Bush were the only bidders for the two lots 
No. 7 and No. 194, the public bidder bidding for Whitesides, of 
which Bush was informed previous to and at the time of said 
sale. The lot No. 7 was bid off to Bush, and No. 194 to 
Whitesides. 

In April, 1841, Whitesides and Marshall filed a bill in the 
District Court of Dubuque county, praying a foreclosure of the 
mortgage and sale of both lots. After an answer and a gen- 
eral replication, the court decreed for the complainants, and or- 
dered both lots to be sold. An appeal was taken to the Su- 
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preme Court of Towa, where the decree of the court below 
was allirmed, and the cause was brought by appeal to this 
court. 





It was argued by Mr. Berry (in a printed argument) and 
Mr. Howard, tor the appellant, and Wr. May, for the appellees. 


Mr. Justice GRIER delivered the opinion of the court. 

This suit originated in the District Court for Dubuque coun- 
ty, in the ‘Territory of Lowa. It was a bill in chancery to 
foreclose a mortgage given by the appellant, Bush, to White- 
sides. ‘The property mortgaged consisted of two lots (num- 
bered 7 and 194) in the town of Dubuque, which Whitesides 
had sold and conveyed on the same day to the mortgagor, for 
the sum of $3,000 ; and the mortgage (dated Sth February, 
1839) was given to secure the sum of $1,500, the balance of 
the purchase-money. 

At the time of this transaction, the United States had not 
yet offered the lands on which the town of Dubuque was sit- 
uated for sale. But notwithstanding the occupants of lots 
were mere tenants at suflerance only, they proceeded to make 
valuable improvements, under the expectation of the grant of 
aright of preémption from the government, or, at least, that 
they could complete their title by purchase from it, when the 
lots should be offered for sale. 

These possessions and improvements were treated as valid and 
subsisting titles by the settlers, and were the subjects of con- 
tract and sale by conveyances in the forms usual for passing a 
title in fee. On one of the lots which was the subject of the 
mortgage in question, a tavern-house and other improvements 
were erected, for which the tenant paid a rent of seventy dol- 
lars per month at the time of this purchase. The deed from 
Whitesides to Bush was not put in evidence, but, from the re- 
citals of the mortgage and admissions of the answer, it ap- 
pears to have been a deed in fee simple, with a covenant of 
general warranty. The mortgagor is estopped by his deed from 
denying seizin, and cannot make out a suflicient defence unless 
by proving payment of the money, want of consideration, or 
fraud which will avoid the contract. 

Accordingly, the appellant, in his answer, has set up two 
grounds of defence by way of avoidance of his deed. First, 
fraudulent misrepresentation by the vendor to induce him to 
make the purchase ; and, secondly, want of consideration from 
failure of title. 

Ist. The fraudulent misrepresentation charged consists of 
three particulars. First, that the vendor represented, “ that he 
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held a valid preémption right to the lots, by virtue of the laws 
of the United States in relation to town lots in the town of 
Dubuque ” ; secondly, that he represented that the fixtures in 
the tavern, to wit, the bar shelves and counter, formed a part 
of the property sold, whereas they were claimed and taken 
away by Hale, the tenant, and the house much injured by the 
moving aud tearing away of said fixtures ; and, thirdly, that by 
falsely representing Hale, the tenant, to be punctual in his pay- 
ments, Bush was prevailed on to give his note to the complain- 
ants for the sum of $290, for the rent of the unexpired term ; 
whereas Hale was not punctual, and defendant was unable to 
collect the rent from him. 

The latter two of these charges may be summarily disposed 
of by the remark, that there is no evidence in the case of any 
representations by the complainants on the subject ; and as the 
matter alleged in by answer is not responsive to the bill, but 
set up by way of avoidance, the defendant was bound to 
prove it. 

But the first is the one chiefly relied on in the argument, and 
deserves more particular notice. 

It is proved by Davis, the serivener who drew the deed and 
mortgage, that Whitesides told Bush “that he, Whitesides, 
had a preémption to the property.” Was this representation 
false? "The only evidence on the subject is in the testimony 
of Petrikin, the register of the land-office, who swears, “ that 
the commissioners, appointed under the act of Congress laying 
off the towns of Dubuque, &c., filed in the land-oflice certifi- 
cates in favor of Whitesides’s preémption to these lots, No. 7 and 
No. 1914.” He states, also, “ that the land-otlicers had instrue- 
tions from the general land-oflice to expose all lots to public 
sale, where the claimants should relinquish their right of pre- 
emption to the United States.” He states, moreover, “ that the 
land-oflicers were not s mntistion with the regularity or sufiiciency 
of Whitesides’s certificate” ; but whether these doubts or opin- 
ions were well founded or not does not appear from any testi- 
mony in the ease. The faets, also, that Whitesides was permit- 
ted to relinquish the preemption right to the United States, 
and that no other person laid any claim to the possession and 
preémption of these lots except Whitesides, and Bush, clanming 
under him, are conclusive, when taken in connection with ev- 
idence of a certificate in his favor by the commissioners, to 
show that the representation of Whitesides was not false or 
frandulent, and that defendant has wholly failed to support this 
allegation, as set forth in his answer. 

dut it has been contended, that this relinquishment, made by 
Whitesides to the United States against the consent of Bush, 


~ 


VOL. VI. pas 











290 SUPREME COURT. 





Bush v. Marshall et al. 








was fraudulent, and injurious to the interests of Bush. To 
this argument two answers may be given, either of which is 
conclusive. First, that there is no allegation in the pleadings 
on the subject ; and, secondly, the evidence clearly shows, that, 
although Whitesides did relinquish his preémption to the Unit- 
ed States, and that, too, without the consent of Bush, yet the 
act was not fraudulent, as it was not intended, and did not tend, 
to do any injury to Bush. Whitesides, by his warranty, was 
bound, under penalty of S$ 3,000, to obtain a good title for Bush, 
cost what it may, while Bush was bound to pay only the mini- 
mum or preémption price. ‘The relinquishment of his pre- 
emption right by Whitesides was not intended as an abandon- 
ment of his claim, but was a plan adopted by himself, in 
common with the other claimants of lots in Dubuque, as the 
most convenient method of obtaining a title. By thus sutfer- 
ing them to be exposed to auction, they ran the risk of being 
compelled to pay more than the minimum or preemption price 
for a title, but could not get it forless. "The record admits that 
Bush knew “that Whitesides’s object in having the lots put 
up to sale was expressly with a view that the title to them 
might be perfected in said Whitesides, in order that he could 
make a good title to Bush.” [t is not easy to apprehend how 
fraud can be predicated of the conduct of Whitesides, who, it 
is admitted, was using every endeavour to fulfil his contract, 
and obtain a good title for his vendee. As to the alleged fraud 
on the government by the conduct of the people in Dubuque 
on this oceasion, it is sufficient to say that the question is 
not raised in the pleadings, nor the fact proved in the evi- 
dence. 

We are of opinion, therefore, that the appellant has wholly 
failed to show any fraud or misrepresentation on the part of his 
vendors, which would justify a court of chancery in annulling 
an executed contract. 

Indeed, the facts of the case tend rather to show that the 
fraud. if any, in this transaction, may be more justly charged to 
the party who is so liberal in imputing it to others. 

If Bush could have thwarted Whitesides in his endeavours 
to procure the legal title for him, if he could hold the lot on 
which the tavern-house and improvements were situated (and 
valued at $2,200) for his bid of less than twenty dollars, and 
then recover the $2,200 from Whitesides, on his warranty, he 
will have effected what is commonly called a speculation ; 
hut one in the perpetration of which he ought not to expect 
the aid of a court of equity. 'The anxious disavowal of an 
intention “to defraud or wrong the complainants,” contained 
in the defendant’s answer, was not called out by any charge 
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in complainants’ bill, ‘but s seems ‘rather to have resulted from a 
consciousness that his conduct was justly liable to such an im- 
putation. 

If. The other ground of avoidance is failure of considera- 
tion. 

The answer alleges, that, at the public sale by the United 
States, lot No. 7 was purchased by defendant himself, and 
therefore the vendor is unable to comply with his contract by 
making him a title, and, moreover, that Whitesides has become 
the purchaser of lot No. 194, and therefore he, Bush, was with- 
out title to it. 

This defence seems founded on an entire mistake or igno- 
rance of the law ; as the facts alleged lead to a directly contrary 
conclusion, and show that the defendant has a complete legal 
title. If Whitesides sold to him with covenant of warranty, 
and afterwards purchased the legal title, as the answer asserts, 
with regard to lot No. 194, then is the title vested in Bush, the 
vendee, by estoppel, and no further conveyance is necessary. 

As to lot No. 7, Bush, having obtained possession under 
Whitesides, cannot, by the purchase of an outstanding title, 
deteat the claim of his vendor. It is a well-established rule of 
equity, ‘that if a vendee buys up a better title than that of the 
vendor, and the vendor was guilty of no fraud, he can only be 
compelled to refund to the vendee the amount of money paid 
for the better title.” ‘ Kquity treats the purchaser as a trustee 
for his vendor, because he holds under him; and acts done to 
perfect the title by the former, when in possession of the land, 
inure to the benefit of him under whom the possession was ob- 
tained, and through whom a knowledge of a defect of title was 
obtained. The vendor and vendee stand in the relation of 
Jandlord and tenant; the vendee cannot disavow the vendor's 
title.” (See Galloway v. Findlay, 12 Peters, 295, and cases 
there cited.) 

In the present case, the vendee has bought in, for twenty dol- 
lars, the legal title to a property worth more than two thousand, 
the possession of which he received from his vendor; and not 
only so, but, contrary to good faith and fair dealing, he has in- 
terfered to overbid his vendor, who was using every endeavour 
to purchase the title for the use of his vendee, in fulfilment of 
his own covenants. The appellant has paid no more (or, if 
more, so little as to be unworthy of notice) than he agreed to 
pay for the purpose of getting An legal title He has got a 
good title to the property, and ought in justice and equity to 
pay for it the full consideration which he has covenanted to 
pay: 

The decree of the Supreme Court of Iowa must therefore 
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be aflirmed, with costs, with leave to the appellees to sell the 
mortgaged property in the mode prescribed by law, unless the 
appellant shall pay the amount of said decree, with interest 
thereon and the costs, within sixty days from the filing of the 
record in this case in the proper court of the State of Lowa. 


Order. 

This cause came on to be heard on the transcript of the,rec- 
ord trom the Supreme Court of the Territory of Lowa, and was 
argued by counsel. On consideration whereof, it is now here 
ordered, adjudged, and decreed by this court, that the decree 
of the said Supreme Court in this cause be and the same is 
hereby aflirmed, with costs and damages at the rate of six per 
centum per annum, with leave to the appellees to sell the mort- 
gaged property in the mode preseribed by law, unless the ap- 
pellant shall pay the amount of said decree, with interest 
thereon, and the costs, within sixty days from the filing of the 
mandate in this case in the proper court of the State of Towa. 


Cuantes MecMicxen, PLaintirF IN Error, vt. Amos Wess, Mary 


ANN SMITH, IN HER OWN RIGHT AND As Tutrix, &c., AND IRA. 


SMitu, IN HIS OWN CAPACITY AND As ‘TuToR TO THE Minors, 
CATHARINE AND SARAH SMITH. 


Where a promissory note, payable to a firm, was signed by one of the partners 
in the firm together with two other persons, and suit was brought upon it against 
these two other persons in the name of the payee partner, upon the ground, that 
the note was intended for his individual benefit, and that the insertion of the 
name of the firm as payees was an error, it was clearly his duty to prove such 
error upon the trial. 

If these two other persons were merely sureties (a fact for the jury), proof of such 
error would not make them liable beyond the terms of their contract, unless 
they were privy to and agreed to the same. Neither a court of law nor equity 
will lend its aid to atlect sureties beyond the plain and necessary import of their 
undertaking. ‘This is the doctrine of this court, of the State courts, and of Eng- 
land. 

The payee partner having brought into the evidence the terms upon which the 
partuership was dissolved, by which it appeared to be his duty to collect the 
assets, pay the debts, and settle the concerns of the partnership, it was competent 
for the jury to judge whether the note was given provisionally and designed to 
abide the settlement of the affairs of the firm, and if so, then it beeame necessa- 
ry for the payee partner to prove the fulfilment of these duties before any right 
of action upon the note accrued to him. 

The note being drawn by one of the partners payable to his own firm, this drawer 
partner was entitled to one half of it, and the obligation of the sureties was 
diminished pro tanto. 

Where the plaintiff excepted to the opinion of the court, which opinion was more 
adverse to the defendants than to the plaintiff, this court will not, at the instance 
of the plaintiff, reverse the judgment, although there may have been error in 

the instructions, provided that error consisted in giving the plaintiff too much. 
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Tus case was brought up, by writ of error, from the Circuit 
Court of the United States for the District of Louisiana. 

It was formerly, in a preliminary stage of it, before this 
court, and is reported in 11 Peters, 25. 

The facts of the case are sutliciently set forth in the opinion 
of the court. 





It was argued by Wr. Cove, for the plaintiff in error, and 
Mr. Jones, for the defendant. 


Mr. Justice DANIEL delivered the opinion of the court. 

The record in this cause being encumbered with matter 
deemed wholly irrelevant to the true points in controversy be- 
tween the parties, much of this matter the court will pass over, 
embracing within its view such portions of the record only as 
regularly present those points, and the rulings of the Circuit 
Court with respect to them. In this view, little else need be 
presented except the pleadings in the cause, the note on which 
this action is founded, the fact of a copartnership between the 
plaintiff in error and James H. Ficklin, and the agreement 
comprising the terms on which the copartnership was dissolved, 
these three last-mentioned documents being referred to in the 
pleadings and appealed to by the parties on both sides of this 
cause to sustain the positions on which they respectively rely ; 
and, lastly, the instructions prayed by the parties and given by 
the Cirewt Court. 

This is, according to the peculiar proceedings in the State of 
Louisiana, an action at daw, although, from the mode of  pro- 
ceeding by petition, from the introduction into that petition of 
Various matters dehors the instrument set out as the immediate 
cause of action, and from the converting in one proceeding 
parties standing suz juris with those who sustain a representa- 
tive character, it bears a striking resemblance to a suit in 
equity. 

The petition states, that, some time in the year 1815, the 
plaintiff and one James H. Ficklin formed a copartnership 
and transacted business under the name of MeMicken and 
Ficklin; that about the Sth of September, 1817, the said 
copartnership was dissolved by mutual consent; that at the 
time of said dissolution there was a stock of goods on hand, 
which said Ficklin took and purchased at cost, with five percent. 
addition thereon, and for the payment of one half of said stock 
of goods he gave to the petitioner a promissory note, dated 
September 20th, 1817, due and payable on the Ist day of 
March, 1819, to the order of MeMicken and Ficklin, for the 
sum of $4,866.93), executed by said Ficklin, by Jedediah 
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Smith, and Amos Webb, the defendant, whereby the drawers 
became bound to pay the whole of the said note, which note 
is annexed as a part of the petition. 

The petitioner then proceeds as follows : — 

“ Your petitioner further shows that said obligation was erro- 
neously made payable to Me Micken and Ficklin, though in truth 
and in fact said note was dated and executed subsequent to the 
said dissolution of said firm, and was made towards and in be- 
half and for the sole and individual benefit of your petitioner, 
the joint name, or the name of the late firm, being used and 
intended for your petitioner’s sole benefit, — said Ficklin being 
in no wise a party or interested therein except as one of the 
obligors. m 

“Your petitioner further shows, that since the execution of 
the said note or obligation, the above-mentioned Jedediah Smith, 
one of the codbligors thereof, died, leaving his wife, the said 
Mary Ann Smith, and two mimor children, Catharine and 
Sarah, all of whom now own and possess all the property and 
estate by the said Jedediah Smith left at his decease. 

“The mother in right of her community, and said minors as 
heirs, and the said Mary Ann Smith, the widow of said de- 
ceased, has since married one Ira Smith, the said defendant 
herein, by reason of which said several premises, the said Mary 
Ann, Catharine, and Sarah have become obligated and bound, 
in solido, to pay your petitioner the whole amount of said note 
or obligation, together with interest, according to the tenor and 
effect thereof, which they refuse, though often and amicably 
demanded to pay.” 

The note on which this action was instituted and referred 
to in the petition is in the following words : — 


St. Francisville, Sept. 20th, 1817. 
$ 4,866.935. On the first day of March, 1819, we, or 
either of us, promise to pay, jointly or separately, unto Mc- 
Micken and Ficklin, or order, four thousand eight hundred and 
sixty-six dollars ninety-three and a half cents, being for value 
received, with ten per cent. interest after due until paid. 
James. H. Fick in, 
Jep. Siru, 
Amos Wess. 


The only remaining documentary evidence referred to in the 
petition, and in accordance with which it is alleged that the 
note in question was executed, is found in the agreement en- 
tered into by MeMicken and Ficklin upon the dissolution of 
their copartnership, and is in the following words : — 
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‘Memorandum of an agreement, made and entered into this 
8th day of September, 1817, between Charles MeMicken, jun., 
and James H. Ficklin, both of the town of St. Francisville, 
lately trading under the firm of MeMicken and Ficklin; that 
they have this day by mutual consent dissolved their copart- 
nership aforesaid, and that Charles MeMicken, jun., is put in 
full possession of all the books, notes, and accounts, and all 
other papers relating to the firm aforesaid, with full power to 
settle and collect all the dues and demands owing to the said 
firm, either at law or otherwise, by exchange or reéxchange 
of notes or accounts, or any other mode he may think advan- 
tageous to the concern; and when in funds sufficient to pay 
off all debts that are due by the firm aforesaid, to pay the 
same, until full and final payment and settlements are made ; 
and to employ at his discretion such person or persons as he 
shall think necessary, for the completion of the business; and 
that James H. Ficklin take all the goods on hand at cost, with 
an advance of five per cent. on the whole amount, payable as 
follows, viz. three thousand by his draft on F lower & Finle V; 
with their acceptance thereof, payable the Ist March, 1818, 
and their acceptance in the same manner (or some good house 
in New Orleans in their stead) for any further sum to meet 
the one half of the whole amount of goods, payable on the 
Ist day of May, 1818, and for the remaining half he gives his 
— hote, with Amos Webb and Jedediah Smith, pay: able on 
the Ist March, 1819; and by the non-compliance of James H. 
Fieklin in giving the aforesaid acceptances and note, this 
agreement to remain null and void, so far as the sale of the 
goods to him; and all the sales of goods by him, for the pe- 
riod of thirty days, the time allowed him to comply with the 
foregoing, shall be carried to the joint benefit of the last firm. 

“In witness whereof we hereunto subscribe our names, the 
day and date above written. 














“James H. Fickuin, 
CuarLes McMicken.” 


Several pleas were interposed by the defendants or respond- 
ents below to the demands in the petition. The court deem it 
necessary to advert to such of these pleas only as are connect- 
ed with the points comprised in the rulings of the judge at 
eirewut. 

Thus in the 3d plea it is denied that the note in question 
was made to the petitioner, and that Ficklin, Webb, and Smith 
ever promised to pay the money therein mentioned to MeMick- 
en alone, or that the note was made on behalf of MeMicken, 
or that the partnership name of MeMicken and Ficklin was in- 
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tended to be used for the benefit of McMicken alone. They 
insist upon the contract as apparent on the face of the note, 
and call for strict proof of the allegations of the petitioner. 
They aver that it was well known that Webb and Smith signed 
the note as sureties, — that, if there ever was any considera- 
tion for their obligation, it has failed, and that neither Ficklin, 
as principal, nor Webb and Smith, as sureties, were ever bound 
to pay this note. 

A. They plead further, and specially, a want of considera- 
tion, averring that Ficklin, as partner, was entitled to one half 
the stock ; that he paid MeMicken for one half by drafts and 
acceptances, mentioned in the article of dissolution, which 
were paid; that the demand of MeMicken for the note of 
Kicklin, Webb, and Smith for the other half was a fraudulent 
contrivance, or an error or misconception of the parties, and 
could form no legal consideration for the note. 

5. They further plead, that the note was executed by Fick- 
lin, as principal, and Webb and Smith, as sureties, to Me Micken 
and Ficklin, of which firm Ficklin was a partner; that by the 
dissolution of the firm one half of Ficklin’s responsibility was 
extinguished by confusion, and Webb and Smith became there- 
by absolved pro tanto ; that, under the agreement for the disso- 
Intion, MeMicken had received § 10,000 more than was requi- 
site to pay the debts of the firm, for which excess he was ac- 
countable by the above agreement, and that thereby the note, 
to which Webb and Smith were mere sureties, was paid. 

They further plead, that the note became due by its terms 
on the Ist day of March, 1819; that Ficklin died in 1817, 
leaving a will and appointing executors; that his estate has 
been regularly represented by executors since his death, and 
that by the laches of MeMicken, in not settling the affairs of 
the concern or suing on the note from 1819 to 1835, he is 
barred by his negligence and by lapse of time. 

And, lastly, they insist that, upon the dissolution of the firm 
of Me Micken and Ficklin, Mc Micken had received all the books, 
notes, aud claims due to the firm, and bound himself to settle 
all the affairs of the concern out of these funds, so far as they 
should prove adequate ; that Ficklin was to take the goods on 
hand, to pay MeMicken for one half of that stock in certain 
acceptances, and to execute his note, with Webb and Smith as 
sureties, for the remaining half in value, subject to a contin- 
gent responsibility upon the settlement of the concern by 
MeMicken ; that MeMicken had not made such settlement ac- 
cording to the terms of the agreement of disselution, and 
therefore had no right of action against the representatives of 
Ficklin or the respondents. 
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At the trial of this cause, the following instructions prayed 
for by the defendants were given by the court, and made the 
subjects of exception by the plaintiff :— 

Ist. That as plaintiff had alleged that there was error in 
making the note sued on, drawn in favor of and payable to 
MeMicken and F'icklin, and that said note ought properly to 
have been made in favor of Charles MeMicken only, plaintiff 
could not recover without proving such error and mistake ; and 
if no such error or mistake was proved, the verdict of the jury 
ought to be in favor of defendants ; for, without such proof, 
MeMicken alone could not recover on a note drawn in favor of 
Me Micken and Ficklin. 

2d. That if the jury were satisfied that Webb and Smith 
were originally only sureties, and that whatever consideration 
there was for the note passed between MeMicken as one par- 
ty, and Ficklin as the other party, in such case an express 
written contract on the part of sureties is to be strictly con- 
strued in their favor, and they could only be made liable on 
their contract in the form and manner in which they had en- 
tered into it ; and no proof of any error or mistake, as between 
the principal parties to the contract, could make mere sureties 
liable beyond the terms of the contract, unless they were privy 
to and agreed to the same ; and if plaintiff could only recover 
against the principal party to the contract sued on by showing 
error or mistake in that contract, the verdict of the jury as re- 
garded the sureties should be in their favor. 

Ath. That if the jury believed that the note sued on grew 
out of the settlement of the partnership affairs of MeMicken and 
Ficklin, and was given provisionally in relation thereto, and 
that MeMicken had charged himself with the settlement of the 
partnership affairs, that then MeMicken cannot recover on this 
note without a final liquidation and settlement of the partner- 
ship affairs; and that if, under the circumstances aforesaid, 
MeMicken persists in submitting the suit on this note to the 
decision of the jury, their verdict ought to be for the defendant. 

5th. That if the jury believed that the note sued on was 
given to attend on a settlement and liquidation of the partner- 
ship aifairs of MeMicken and Ficklin, and MeMieken charged 
himself with the liquidation and settlement of the partnership 
affairs of MeMicken and Ficklin, and that MeMicken has re- 
ceived partnership assets suflicient to pay the debts of the part- 
nership, in such case plaintiff! MeMicken ought not to recov- 
er, and the verdict of the jury ought to be for the defend- 
ants. 

6th. That if the jury believed that Ficklin was a partner of 
the house of MeMicken and Ficklin, to whom the note was 
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payable, and that the said house has long since been dis- 
solved, and that the same Ficklin was prineipal debtor, and 
Amos Webb and Jedediah Smith were only sureties in the 
note sued on, that these facts created a confusion of the char- 
acters of creditor and debtor ; and whenever such event hap- 
pened, there was a payment of the note to the extent of the 
correlative characters of debtor and creditor, which in this case 
was one half. 

7th. That if the jury believed that the note sued on was 
given in pursuance of the terms of the dissolution of partner- 
ship between MeMicken and Ficklin, and under an implied 
agreement that, if the debts due to the partnership were not 
sufficient to pay the debts due by the partnership, then Fieklin 
and his sureties were to make good and supply one half of the 
deficiency, and that MeMicken charged himself with the liqui- 
dation of the partnership affairs in IS17, and that MeMicken 
had not rendered an account of such liquidation before bring- 
ing this suit, it was competent for the jury to say that there 
was such a laches, neglect, and default on his part as dis- 
charged the sureties. 

Ist. We can perceive no objection to the ruling of the court 
in this instruction; neither argument nor authority can be 
called for, to sustain a position so elementary and so trite as 
that the allegation aud proof must correspond. In this case, 
the petitioner alleges a separate and exclusive right in himself ; 
the proof which he adduces discloses an equal right in another. 
He avers this discrepancy to be the result of error; he must 
certainly reconcile this contradiction, or his claim is destroyed 
by conflict with itself. 

2d. This second instruction we hold to be correct. Even as 
between principals, a court will not bind parties to conditions 
or obligations to which they have not bound themselves, ac- 
cording to a fair interpretation of their contract. How far any 
written contract may be explained, as between parties confess- 
edly principals, by evidence aliunde, is a nice and difficult 
question, always approached with doubt and caution: but as 
against a surety, neither a court of law nor a court of equity 
will lend its aid to affect him beyond the plain and necessary 
import of his undertaking. Equity will not, as agamst him, 
assist im completing an imperfect or defective instrument, much 
less will it add a new term or condition to what he has stipu- 
lated. He must be permitted to remain in precisely the situa- 
tion in which he has placed himself; and it is no justification 
or excuse with another, for attempting to change his situation, 
to allege or show that he would be benefited by such change. 
He is said to possess an interest in the etter of his contract. 
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That this is the doctrine in England we see in the cases of 
Nisbet v.. Smith, 2 Bro. Ch. R. 579, Rees v. Berrington, 2 
Ves. jr. 540, and Boultbee v. Stubbs, 18 Ves. 20. It is the 
doctrine of this court, so declared in the case of Miller v. Stew- 
art et al., 9 Wheat. 680. It is probably the doctrine of all the 
States; vid. Croughton v. Duvall, 3 Call, 69; Hill v. Bull, 1 
Gilmer, 149. If, then, Webb and Smith were mere sureties in 
the note declared on, the plaintilf could not, by setting up an- 
other contract as formed or as intended to be formed between 
himself and Ficklin, transfer the responsibility of these sure- 
ties to such contract, differing in its terms from that which 
they had in fact executed. 

Ath and 5th, which should be numbered the 3d and 4th 
instructions. ‘These two instructions are essentially the same. 
The petitioner, in his count or petition, sets out the fact of the 
dissolution of the firm of MeMicken and Ficklin, and refers to 
the agreement of dissolution as evidence of the conditions on 
which it took place, and of the rights vested and the obliga- 
tions imposed by that agreement. It is from this document 
that we gather the facts of the transfer of the goods on hand 
to Ficklin, in consideration of the acceptances to be procured 
and of the note to be executed by him, with Webb and Smith 
as his sureties, and the further facts of MceMicken’s possession 
of all the books, notes, and accounts of the firm, and of his 
obligation to collect the resources and to pay the debts and 
settle all the aifairs of the concern, so far as the means placed 
at his command were adequate for these ends. The above 
facts, disclosed by the petition and the agreement of dissolution, 
were certainly competent evidence for the consideration of the 
jury, and from which they might infer the purpose for which 
the note to MeMicken and Ficklin was executed, the duty 
of MceMicken to settle the partnership atfairs, and to pay the 
debts of the concern with the funds placed at his disposal ; and 
if they should infer from these facts, that the note executed 
to Me Micken and Ficklin was given provisionally, and designed 
to abide the settlement of the affairs of the firm, and that 
Me Micken was bound by the agreement of dissolution to liqui- 
date and settle the affairs of the firm, then the jury were bound 
to find that the fulfilment of these obligations on the part of 
MeMicken should preeede any right of action on the note, and 
that, without proof of such fulfilment, they were equally bound 
to find for the defendants. 

6th. This instruction aflirms a position, as to which, we pre- 
sume, there can be no room for difliculty or doubt; namely, that 
on the note given by Ficklin to his own firm of McMicken and 
Ficklin, with Webb and Smith as sureties, Ficklin, as a part- 
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ner, was entitled to one half, upon the dissolution of the firm, 
and that thereupon, pro tan/o, the obligation of these sureties 
would cease, as Ficklin could have no right of action against 
himself to compel payment to himself, 

7th. With regard to the instruction numbered 7, given on the 
prayer of the defendant, we deem it to be in substance the 
same with Nos. 3 and 4, which having been already exam- 
ined and approved, it 1s unnecessary to review in detail the 
same questions in the last instruction. 

There is, also, though not designated by any number, what 
is denominated in the record an “additional charge” prayed 
by the defendants. This, upon examination, being found a 
mere general legal proposition in the language of the 2094th 
article of the Civil Code, and no immediate application or con- 
nection of which to the pleadings or testimony in this case 
being attempted nor being perceived by the court, it is passed 
by as immaterial and unimportant. 

On the part of the plaintiffs, there are instructions prayed, 
and designated on the record as No. 2 and No. 3; and in No. 2 
by the irregular ordinal arrangement of 4th and 7th: in No. 3 
in the arrangement of Ist, 2d, and 3d. 

Instruction 4th, in the first division, isin the following words: 
—“ That the defendants to this suit, having bound themselves 
tn solido, cannot claim the right or oblige the plaintiff to dis- 
cuss the property of Ficklin or his succession. (Civil Code, 
art. 3015, 3016.) The court below very properly disposed 
of this prayer (as it might have disposed of what was called 
the additional charge prayed on behalf of the defendants), by 
justly remarking, that its applicability to the cause was not 
pereeived, as the defendants were not endeavouring to interfere 
with the property or affairs of Ficklin any farther than to as- 
sert the true import and character of their own contract with 
MeMicken and Ficklin, which they had an unquestionable right 
to do. 

With regard to the prayers Ist, 2d, and 3d, in No. 3, although 
their relevancy to the true issues taken in this cause is not 
shown, and the opinion of the court is perhaps not sustainable 
with respect to them, yet as that opinion, so far as expressed, 
is more adverse to the defendants than to the plaintiff, and the 
defendants have not asked its reversal, no right can be reeog- 
nized in the plaintiff to complain that he has failed to obtain 
all he required, when he has already obtained too much. Upon 
an examination of this somewhat anomalous and confused 
record, we have come to the conclusion, that the judgment 
of the Circuit Court should be, and it is hereby accordingly 
affirmed. 
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Order. 

This cause came on to be heard on the transcript of the rec- 
ord from the Circuit Court of the United States for the Eastern 
District of Louisiana, and was argued by counsel. On consid- 
eration whereof, it is now here ordered and adjudged by this 
court, that the judgment of the said Circuit Court in this cause 
be and the same is hereby aflirmed, with costs. 





Tue PLanters’ Bank or Misstsstprt1, PLAINTIFFS IN ERROR, vt. THOM- 
As L. Suarp, Epwarp ENGLenaArD, AND Henry Hampton BrinceEs, 
DEFENDANTS IN ERROR. 


Matruias W. Batpwin, Georce Vait, anp Georce Hurty, Mer- 
CHANTS AND Persons IN TRADE UNDER THE Name, StTyYLe, AND 
Firm oF Batpwin, VaiL, & Hurry, PLAINTIFFS IN ERROR, tv. JAMES 
Payne, ABNER E. GREEN, AND Rosert Y. Woop, DEFENDANTS IN 
ERROR. 


Where a bank was chartered with power to ‘ have, possess, receive, retain, and 
enjoy to themselves and their successors, lands, rents, tenements, hereditaments, 
goods, chattels, and effects of what kind soever, nature, and quality, and the 
same to grant, demise, alien, or dispose of for the good of the bank,” and also 
“to receive money on deposit and pay away the same free of expense, discount 
bills of exchange and notes, and to make loans,”’ &c., and, in the course of busi- 
ness under this charter, the bank discounted and held promissory notes, and 
then the legislature of the State passed a law declaring that it shall not be law- 
ful for any bank in the State to transfer, by indorsement or otherwise, any note, 
bill receivable, or other evidence of debt; and if it shall appear in evidence, 
upon the trial of any action upon any such note, bill receivable, or other evidence 
of debt, that the same was transferred, the same shall abate upon the plea of the 
deferdant,’’ — this statute conflicts with the Constitution of the United States, 
and is void. 


THEsE two cases were both brought up, by writ of error issued 
under the twenty-fifth section of the Judiciary Act, from the 
High Court of Errors and Appeals for the State of Mississippi. 

They were kindred cases, and were argued together. Al- 
though the court pronounced an opinion in each case separate- 
ly, yet the dissenting opinion of Mr. Justice Daniel treats them 
as they were argued, and hence it becomes necessary to blend 
the two cases together. The facts in each ease will be stated. 
then the arguments of counsel, and then the opinions of the 
court, with the separate opinion of Mr. Justice MeLean, and the 
dissenting one of Mr. Justice Daniel. 


PLANTERS’ BANK v. SHARP AND OTHERS. 


On the 10th of February, 1830, the legislature of Mississippi 
VOL. VI. 26 
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passed “ An act to establish a Planters’ Bank in the State of 
Mississippi.” 

The sixth section of the charter enacts, among other things, 
that the bank “shall be capable and able, in law, to have, pos- 
sess, receive, retain, and enjoy to themselves and their succes- 
sors, lands, rents, tenements, hereditaments, goods, chattels, and 
effects, of what kind soever, nature, and quality, not exceeding 
in the whole six millions of dollars, including the capital stock 
of said bank, and the same to grant, demise, alien, or dispose 
of for the good of said bank.” 

The seventeenth section gives power “to receive money on 
deposit and pay away the same free of expense, discount bills 
of exchange and notes, with two or more good and sufficient 
names thereon, or secured by a deposit of bank or other public 
stock, and to make loans to citizens of the States in the nature 
of discount on real property, secured by mortgage,” &c. 

The twenty-second section enacted, “that it shall not be 
lawful for said bank to discount any note or notes which shall 
not be made payable and negotiable at said bank.” 

By a supplement to the charter, passed in 1831, and accept- 
ed by the bank, it was provided that “such promissory notes 
shall be made payable and negotiable on their face at some bank 
or branch bank.” 

On the 24th of May, 1839, Sharp, Engelhard, and Bridges 
gave their promissory note to the Planters’ Bank for one thou- 
sand dollars, due twelve months after date. A copy of the note 
is not to be found in the record, but the declaration states it to 
have been ‘ payable and negotiable at the office of the Plant- 
ers’ Bank of the State of Mississippi, at Monticello.” 

On the 21st of February, 1840, the legislature of Mississippi 
passed * An act requiring the several banks of the State to pay 
specie, and for other purposes,” the seventh section of which 
was as follows: — “It shall not be lawful for any bank in this 
State to transfer, by indorsemeut or otherwise, any note, bill 
receivable, or other evidence of debt; and if it shall appear in 
evidence, upon the trial of any action upon any such note, bill 
receivable, or other evidence of debt, that the same was trans- 
ferred, the same shall abate upon the plea of the defendant.” 

In October, 1841, the Planters’ Bank brought a suit upon the 
note in the Cireuit Court of Lawrence county (State court). 
The defendants pleaded the general issue, and a jury was sworn. 
The declaration and note having been read, the defendants filed 
the following plea: — 

“ And now, at this day, that is to say, on the second day of 
the term aforesaid, until which day this cause was last contin- 
ued, come the said plaintiffs, by attorney, and the said defend- 
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ants, by attorney; and the said defendants say, that since the 
last continuance of this cause, that is to say, since the sixth 
day of the May term, 1842, of this court, from which day this 
cause was last continued, and before this day, that is to say, on 
the 10th day of June in the year 1842, at the county aforesaid, 
the said plaintiffs then and there being the owners of the said 
note sued on in this cause, and then and there being a bank 
within the State of Mississippi, and within the intent and mean- 
ing of the statute of this State, entitled, ‘An act requiring the 
several banks in this State to pay specie, and for other pur- 
poses,’ transferred the aforesaid note to the United States Bank 
of Pennsylvania, contrary to the statute in such cases made 
and provided ; and this the said defendants are ready to verify ; 
wherefore they pray judgment if the said plaintiffs ought fur- 
ther to be answered in this said action, and that the same may 
abate. 

‘* Personally appeared in open court Thomas L. Sharp, one of 
the defendants in the above-stated case, who, being duly sworn, 
upon his oath says, that the matters and things set forth in the 
above plea are true in substance and fact. Sworn to and sub- 
scribed in open court. Tuomas L. Suarp.” 


The plaintiffs demurred to this plea, upon the following 
grounds : — 

Ist. Because said plea is not assigned by counsel. 

2d. Because said plea does not state the day, year, time, and 
place of the transfer of said note. 

3d. Because the plaintiffs have a right by law to deal in 
promissory notes, bills of exchange, &c., secured by charter. 

Ath. Because the statute, the title of which is recited in said 
plea, is, so far as relates to transfers of notes, bills receivable, or 
other evidence of debt, unconstitutional. 

5th. That said plea does not state to what term said cause 
Was continued. 

6th. That said plea does not allege that said note was trans- 
ferred for value received. 

7th. That said plea is a plea in bar of this action, but does 
not conclude in manner and form as provided by law. 

Sth. That said plea was not presented until issue jomed un- 
der the plea of non assumpsit, and the declaration and note 
read, and a jury impanelled to try said issue. 

th. That the statute referred to in said plea does not affect 
the plaintiffs. 

10th. That the said defendants did not tender the costs of 
suit in said case, up to the time of their tendering said plea, 
with said plea. 
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11th. That said plea is not entitled in this cause. 

12th. That the afiidavit subjoined to said plea is not sufli- 
cient. 

The defendants having joined in demurrer, the court, after 
argument, overruled it, and leave being granted to the plaintiffs 
to reply to the plea, an issue was joined in short by consent, 
and the cause proceeded, when the jury found a verdict for the 
defendants. 

A bill ef exceptions was taken by the plaintiffs’ counsel, as 
follows, viz. :— 





‘* Be it remembered, that on the trial of the above cause at 
the term aforesaid, after the case was submitted to the jury, 
and after the plaintiff had introduced his evidence upon the issue 
joined, the defendant introduced a witness, who proved that, 
since the suit in the above case was instituted, the note had 
been transferred to the United States Bank of Pennsylvania, 
the defendants offered a plea, in the words and figures follow- 
ing, to wit: [Then followed the plea above recited. | 

“'T’o the reception of said plea the counsel for the plaintiffs 
objected, which objection was overruled ; to which opinion of 
the court the counsel for plaintiffs except, and having reduced 
their exceptions to writing before the jury retired, pray the 
same may be signed [and] sealed. 

“Given under my hand and seal this 6th December, 1842. 

(Signed, ) A. G. Brown. [seau.] ” 


Upon this exception, the case was carried up to the High 
Court of Errors and Appeals, which, at December term, 1842, 
pronounced the following judgment : — 

“'This cause having been submitted at a former term of this 
court, and the same having been duly considered by the court, 
it is ordered and adjudged, that the judgment of the Circuit 
Court of Lawrence county, rendered against the plaintiffs in 
error at the December term thereof, A. D. 1842, be and the 
same is hereby reversed, because rendered as a judgment in 
bar; and this court, proceeding to render the judgment that 
should have been pronounced by the court below, doth order 
and adjudge, that the plaintiffs in error, the plaintiffs in the 
court below, take nothing by their writ, and that the suit be 
abated.” 

To review this judgment, a writ of error brought the case 
up to this court. 


Batpwin, Vain, anp IIvrry, v. James PayNE AND OTHERS. 


Matthias W. Baldwin, George Vail, and George W. Hufty, 
copartners, brought this action on the 15th April, 1841, in the 
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C ircuit Court of Jefferson county, Mississippi, against James 
Payne, Abner E. Green, and Robert Y. Wood, the makers, and 
the Mississippi Railroad Company, the indorsers, of two certain 
promissory notes, each in the sum of $6,283.95, payable at the 
Merchants’ Bank, New Orleans, the first, sixty days after De- 
cember 4, 1839, and the other ninety days thereafter. The 
notes were without date on their face, and were discounted, a 
the instance of Payne, one of the makers, by the Mississippi 
Railroad Company, under their banking powers, on the said 
Ath December, 1839, to whose order they were made bo geo 
and were by said company, on the Ist day of April, 1841, in- 
dorsed over, transferred, and delivered to the plaintiffs, for a 
valuable consideration. 

The defendants, Payne, Green, and Wood, were served with 
process, and appeared and pleaded the general issue. They 
also pleaded the following special plea, viz.: — “ That the said 
promissory notes, in the declaration of the said plaintiffs men- 
tioned, were executed and delivered by them, the said defend- 
ants, to, and igh es by, the Mississippi Railroad Company, 
on the Ath day « December, in the year 1839, at the county 
aforesaid, and te reby became ‘and were the property of the said 
Mississippi Railroad Company, to wit, on the day and year 
aforesaid, at the county aforesaid ; and that the said promissory 
notes continued to be and were the property of the Mississippi 
Railroad Company from the day and year last aforesaid until 
and after the 26th day of April, in the year 1840, at the county 
aforesaid; after which 26th day of April, in the year 1840, to 
wit, on the Ist day of April, in the year 1841, at the county 
aforesaid, the said Mississippi Railroad Company, by their in- 
dorsement thereon, transferred the said two promissory notes, 
in the said declaration mentioned, to the said plaintiffs; and 
this they are ready to verify. Wherefore they pray judgment, 
if the said plaintiffs ought to have or maintain their aforesaid 
action thereof against them.” 

‘l'o this special plea the plaintiffs demurred, and the defend- 
ants goined in demurrer. 

The Cireuit Court, on the 11th of November, 1842, sustain- 
ed the demurrer, and awarded judgment of respondant ouster, 
but the defendants refusing further to plead, the court there- 
upon gave judgment upon said demurrer to the second plea for 
the plaintiffs. 

On the same day, the cause, being dismissed as to the Missis- 
sippi Railroad Company, came on for trial before a jury, on the 
general issue, against the other defendants ; and a special ver- 


dict was found, as follows, viz.: —‘* We, the jury, find that 
defendants, James Payne, Abner E. Green, and Robert Y. Wood, 
26 * 
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executed the two several promissory notes (described in the 
plaintiffs’ declaration) on the 4th day of December, 1839, and 
on the same day delivered the said notes to the Mississippi 
Railroad Company, to be discounted for and on account of 
said James Payne; one of which said notes is for the sum of 
$ 6,283.95, payable sixty days after the said 4th of December, 
1839, to the order of the said Mississippi Railroad Company, at 
the Merchants’ Bank in the city of New Orleans; and the other 
of the said notes is for the sum of $6,283.95, also payable 
ninety days after the said 4th of December, 1839, to the order 
of the said Mississippi Railroad Company, at the Merchants’ 
Bank in the city of New Orleans. That said two notes were 
discounted by said Mississippi Railroad Company, under their 
banking powers, on the said 4th day of December, 1839, at the 
instance of the first drawer, said James Payne, and the proceeds 
thereof were received by him, and the said company thereby 
became the holder of said notes. That the said notes, or either 
of them, were not paid at maturity, and were presented for 
payment at maturity, and protested for non-payment, and that 
no part of them, nor any interest, has been paid by said defend- 
ants, or either of them. That the Mississippi Railroad Com- 
pany, on the Ist day of April, 1841, being indebted to the 
plaintitis, Baldwin, Vail, and Hufty, transferred and delivered 
said two several promissory notes to said plaintiffs, for a valua- 
ble consideration, in payment of said debts. If, upon the facts, 
the court is of opinion that the law is in favor of the plain- 
tills, we find for the plaintiffs, and assess their damages at 
$15,300.90. But if, upon these facts, the court is of opinion 
that the law is for the defendants, Payne, Green, and Wood, 
then we find in their favor.” 

The Cireuit Court gave judgment, upon this special verdict, 
in favor of the plaintiffs ; and the defendants thereupon took 
a writ of error to the High Court of Errors and Appeals. The 
cause was argued in the Court of Errors, and on the 11th day 
of November, 1844, the said court rendered their final judg- 
ment, viz.: —“ That the judgment of the Circuit Court of Jef- 
ferson county be reversed and for nothing held, and that the 
defendants in error, the plaintiffs below, take nothing by their 
writ, and that the suit is abated.” 

The charter of the Mississippi Railroad Company was con- 
ferred by an act of the legislature of Mississippi, approved Feb- 
ruary 26th, 1836, entitled “An act to incorporate the Missis- 
sippi Railroad Company.” By the first section of a supple- 
mentary act, passed May 12th, 1837, the company were “au- 
thorized and empowered to exercise all the usual rights, pow- 
ers, and privileges of banking which are permitted to banking 
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institutions within this State, subject to the limitations and re- 
strictions hereinafter mentioned.”’ And by section eighth of said 
supplementary act, the company were, among other things, 
made capable “to purchase and sell real and personal estate, 
and to hold and enjoy the same to any amount not exceeding 
in value at any time $ 500,000 over and above the property in 
and necessarily connected with said railroad.” By the same 
section, its “ banking privileges, rights, and powers were se- 
cured to said company until the 30th day of December, 1858.” 

The Planters’ Bank of the State of Mississippi was an in- 
corporated banking institution, existing within said State at 
the date of the foregoing charter. 


From the above statement of these two cases, it is apparent 
that in the first one, viz. that of the Planters’ Bank, the suit 
was in the name of the original payees of the note, and in the 
second, it was in the name of the indorsees, being brought in 
both cases against the makers of the notes. The main ques- 
tion in both was the constitutionality of the statute of Missis- 
sippi passed on the 21st of February, 1840. 


The two cases were argued, as has already been remarked, 
together, by Mr. Wharton and Mr. Sergeant, for the plaintiffs 
in error, and by Mr. Coleman, Mr. Gilpin, and Mr. Webster, 
for the defendants in error. 


The counsel for the plaintiffs in error made the following 
points in the case of the Planters’ Bank. 

1. That by the final judgment of the High Court of Errors 
and Appeals of Mississippi in this suit, there was drawn in 
question the validity of the act of that State of the 21st day 
of February, 1840, on the ground of its being repugnant to 
the Constitution of the United States, and that the decision 
vas in favor of the validity of the act. 

2. That by said judgment in this suit, there was drawn in 
question the construction of the tenth section of the first 
article of the said Constitution, which declares that “ no State 
shall pass a law impairing the obligation of contracts,” and 
the decision was against the title and right specially set up 
and claimed by the plaintiffs in error, under such clause of the 
Constitution. 

3. That the charter and supplemental charter of the Mis- 
sissippi Railroad Company is a contract, within the meaning of 
the Constitution, between the people of the State of Mississippi, 
and the stockholders of the corporation and all claiming under 
the charter. 

4. That the said charter authorizes the bank to transfer 
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notes, bills receivable, and other evidences of debt, belonging 
to it, and to destroy this right impairs the obligation of the 
aforesaid contract. 

5. That the charter is an unqualified contract, and is all in- 
violable in point of obligation; and that the power to acquire 
and transfer its property aforesaid may, of right, be exercised 
with freedom from all restraints net contained in the charter, 
hor imposed by the law of Mississippi when the charter was 
granted; of which restraints there were none. 

6. "That the said law of Mississippi cuts off all suit in case 
of transfer, and is therefore unconstitutional. 

7. ‘That the said act is repugnant to the Constitution of the 
United States, unconstitutional, and void. 


In the case of Baldwin, Vail, and Hufty, the following was 
an additional point. 

That the plaintiffs in error were the holders of certain prom- 
issory notes put in suit by them, which they had purchased 
for value from a company that by its charter had the right to 
sell and transfer them, and that the judgment of the High 
Court of Errors and Appeals in favor of the defendants below, 
on the mere ground that the plaintiffs had possession of said 
notes by transfer from the Mississippi Railroad Company, im- 
paired both the obligation of the contract between the State 
and the company, and that between the makers of said notes 
and the holders. 


Mr. Wharton, for the plaintiffs in error, stated the cireum- 
stances of each case and the difference between them. The 
point was the same in both, viz. the right to transfer the notes, 
and the validity of the statute which forbid it. In the case of 
the Planters’ Bank the judgment of the State court was, that the 
statute not only disabled the bank from transferring, but also 
that the bank itself had lost the right to sue, in consequence of 
such a transfer having been made whilst the suit was pending. 
The suit in this case was in the name of the original payees. 
In the other case the suit was brought by the indorsees. The 
transter was pleaded as a defence, and the court sustained it. 
Therefore the judgment of the State court was, in the two 
cases, that neither the payee nor indorsee could maintain an 
action where a transfer had been made. We say that this 
decision is contrary to the Constitution of the United States. 
The principles upon which we stand are elementary. The 
State law was passed in 1840, after the grant of the charter 
and after the execution of the notes. 

(Mr. Wharton then entered into a history of the decisions 
of this and other courts upon the following propositions. ) 
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ist. hat a charter is a contract between a State and the 
corporation. 6 Cranch, 87, decided in 1810. <A grant is an 
executed contract, and a repeal of the law cannot set it aside. 
9 Cranch, 43, in 1815. 

A legislative grant is not revocable. 4 Wheat. 518, in 
1819; 1 Greenleaf, 79, in 1820. 

A statute granting corporate powers, when accepted, be- 
comes a contract. 15 Mass. 245, in 1819; 8 Wheat. 464, in 
1823 ; 10 Conn. 522, in 1835. 

2d. A bank charter is as much a contract as any other char- 
ter. This precise point has not often been made. ‘The right 
of a State to incorporate a bank has been made a question in 
one case only, viz. Peck, 269; Minor, Alab. R. 23, in 1820; 
2 Stuart, Alab. R. 30, in 1829. 

In both the iast cases the court say that a bank charter is a 
contract between the State and stockholders, and cannot be 
changed unless with the assent of both parties. 4 Peters, 514, 
in 1830, where the tax was held constitutional, but the court 
say that the contract with the bank must be protected. See 
p- 560. 3 Wendell, 351, in 1832; 11 Peters, 257, in 1837, 

A bank owned wholly by a State is constitutional. 9 Wheat. 
A407, in 1824. 

Such a contract is protected by the Constitution. 3 Howard, 
133. 

3d. No State can pass a law impairing the obligation of a 
bank charter. ‘This is a corollary from the other two propo- 
sitions. 

What, then, was the contract in these cases? ‘The power to 
the Planters’ Bank is given in words as comprehensive as pos- 
sible. The only limitation is as to the amount of property to 
be held. The railroad charter refers to and adopts the bank 
charter. In both, there was a power to receive these notes, to 
hold them, and to alien or sell them. Before the restraining 
statute was passed, it would not have been easy to doubt these 
powers. The words, “ grant, demise, alien, or dispose of,” are 
as comprehensive as any words that could be used. ‘ Goods, 
chattels, and effects” must include promissory notes. ‘‘ Goods 
and chattels ” would do so, but “ effects” is still stronger. The 
legal meaning of “ effects” is explained in Cowper, 299. Also 
13 Vesey, 39, 47, note. 

Corporations, unless restrained by their charter, have control 
over their property, and may alienate it. 1 Kyd on Corp. 108; 
1 Sid. 161, cited by Kyd; Co. Litt. 44 a, 300 6: 10 Coke, 
Rep. 306: 2 Kent, Comm. 281 (4th ed.); 3 Pick. 239; 1 Ves. 
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11 Vermont, 385; 2 Stuart, 401; 2 Wheat. 372; 5 Watts & 
Serg. 223. 

The next question is, What did the legislature do to impair 
these rights? It said that the suit should abate. It is true, 
there was no final judgment in bar, but the right of maintain- 
ing an action was cut off for ever. If both judgments of the 
State court are correct, then neither the original payee nor the 
transferee can sue. No one can sue. If the legislature had 
merely forbidden the transfer, and suffered the original right of 
property to remain in the bank, then the bank could have sued 
for the use of the transferee. But the court have said that the 
fact of transfer abates the suit brought in the name of the bank. 

The legislature could not do this. 1 Murphy, 58, in 1805 ; 
2 Haywood, 310, 374; 2 Mass. 142, 143, in 1806; 7 Cranch, 
IS4, in 1812; 15 Mass. 447, in 1819; Peck, 1; 6 Wheat. 131; 
6 Greenl. 112; 2 Penn. Rep. 184; 2 Yerger, 534; 7 Gill & 
Johns. 7, 134; 2 Fairfield, 118. 

This court usually adopts the State construction of State 
laws. 10 Wheat. 152; 11 Wheat. 361; 3 Wash. C. C. R. 315. 

If, then, this court adopts the Mississippi construction of this 
statute, all suits upon the notes are cut off; the contract is de- 
stroyed entirely. There is no difference between taking the 
whole or a part, if the obligation of the contract is impaired. 
What is the obligation of acontract ? See 4 Wheat. 207, 197 ; 
A Littell, 34, 47; 12 Wheat. 318. 

The Constitution refers to a legal, and not a moral obliga- 
tion, and depriving the party of all remedy impairs the legal 
obligation. 8 Mass. 430; 2 Gallison, 141; 2 Greenl. 294; 3 
Peters, 290 ; 8 Wheat. 17; 1 Howard, 316, 317 ; 2 ib. 608. 


Mr. Coleman, for the defendants in error, laid down the fol- 
lowing propositions : — 

1. That the presumption is always in favor of the validity 
of a law; and that its invalidity or unconstitutionality must 
be clearly demonstrated by the party attacking it. 

That corporate powers are to be strictly construed : and 
that corporations possess only such powers as are specifically 
granted them, or are necessary for the exercise of those ex- 
— granted. 

. That neither by the charter of the Mississippi Railroad 
C ompany, nor by that of the Planters’ Bank, nor by those of 
any of the other banks of Mississippi which were incorporated 
prior to the year 1837, has the power to transfer promissory 
notes been erpressly given. 

4. That the power to transfer promissory notes is not neces- 
sary to the exercise or enjoyment of any of the powers that 
have been expressly granted to said company. 
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5. T hat the tr: nsfer_ or negotiation of promissory notes is 
not a legitimate banking operation ; but, on the contrary, 
subversive of the very end and object for ‘which these institu- 
tions are chartered. 

That the seventh section of the act of 1840 is neither a 
partial law, nor does it divest vested rights ; and that even were 
it liable to both these objections, they alone would not render it 
unconstitutional. 

And as a conclusion necessarily flowing from the mainte- 
nance of the foregoing propositions, we hold, lastly, 

That the seventh section of the act of 1840 neither directly 
nor incidentally impairs the obligation ef any contract entered 
into by the State of Mississippi with the Mississippi Railroad 
Company, and is therefore a valid and constitutional law. 

Upon the Ist point. 4 Dall. 19; 6 Cranch, 128. ‘The prop- 
ositions laid down by the counsel on the opposite side are not 
controverted. We admit all three ; but say that the contract 
is not impaired. 

Upon the 2d point. 4 Peters, 168; 2 Cranch, 167; 4 
Wheat. 636; 15 Johns. 358; Angell & Ames, 192 (2d ed.) 
sec. 12; 2 Kent, 298, 299. Kent says that the modern doc- 
trine is so. The cases cited on the other side are exploded. 

3d point. If the argument upon the other side should be 
correct as to the Planters’ Bank, it does not follow that it is so 
as to the railroad company, because only the usual banking 
powers are conferred upon the latter, and the power to transfer 
hotes is not a usual banking power. ‘The purposes and ob- 
jects of the company could be attained without this power. 

Moreover, to construe the word “ effects ” as including prom- 
issory notes will make two clauses of the charter inconsistent 
with each other. The capital was three millions, and the 
amount of notes issued was not to exceed three times the 
amount of capital paid in. Therefore the bank had a right to 
issue nine millions. But the sixth section limits the amount of 
property which it can hold to six millions. If notes are includ- 
ed within the “ effects ” of the bank, and it can hold only six 
millions, then the two sections are inconsistent with each oth- 
er; and the only mode of reconciling them is to construe the 
words * property” and “effects” as exclusive of the banking 
capital. 3 Smedes & Marshall, 677,— this case; 8 Rob. La. 
Rep. 117, 420, —a construction of this same statute. 

Ath and 5th points. The power does not necessarily follow. 
If so, to what granted power is this implied one necessary ? 
The bank may keep its notes till they are due, and then col- 
lect them. It does not necessarily belong to the jus dispo- 
nend?. Neither is it necessary to the right of acquisition. 
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In the case of Baldwin, Vail, and Hufty, the notes were 
the property of the transferee. But no case decides, that, if 
the original party had recovered possession of the note, a suit 
could not be maintained upon it. In the case of the Planters’ 
Bank, why did not the bank reply to the plea, that it had re- 
gained possession of the note? ‘This would have brought the 
question fairly up. The object of the legislature was not to 
destroy the note, but merely to repeal its negotiability, confer- 
red first by the Statute of Anne, and afterwards by the legis- 
lature of Mississippi. How. & Hutch. 373, see. 12. 

The argument upon the other side would be sound, if by 
the charter the bank acquired an indefeasible right to transfer 
notes ; and it is said to be so because no existing statute then 
prohibited transfers. But the property of negotiability is not 
essential toa note. It was regulated by a general act of the 
legislature, and might with propriety have been repealed. 

6th. The objection that this law is partial, and relates only 
to banks, is not properly made here. ‘This court has nothing 
to do with such a question. But the proposition is denied, that 
it is a partial law. 6 Cowen, 512, 169; 15 Wend. 436. 





Mr. Gilpin, on the same side, said that the only question 
before the court was whether or not the law of Mississippi im- 
paired the obligation of its contract with the bank. If it did, 
no cout would be more ready to condemn it than the State 
court of Mississippi. In this very case that court say : — “ Leg- 
islation which impairs chartered rights is not only at war with 
the Constitution of the United States, but it is repugnant to a 
similar provision in our State constitution, and on that account 
would be inoperative. But if both these instruments were si- 
lent as to the power to impair the obligations of contracts, 
such legislation is essentially repugnant to the protective spirit 
of a well-organized government. In a government like ours, 
such power is totally out of the range of legislative authority,” 
&ce., de. 

No State goes further to uphold this clause of the Constitu- 
tion than Mississippi. 1 Howard, Miss. Rep. 189; 6 ib. 672 ; 
A Smedes & Marshall, 507. 

Does the law in question impair the obligation of a contract ? 
Jt only modifies the previous law relating to the assignment of 
debts or property, bearing only on assignments which took 
place after the passage of the law; it protects the debtor by 
saying that he shall not be exposed to different liabilities than 
those which he took upon himself; it adheres to the original 
contract ; it leaves parties in the same situation where they 
placed themselves ; it changed no obligation, but only forbade 
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the transfer of that obligation to any one else. All that it 
took from a promissory note was the benefit of a statutory reg- 
ulation. The common law gave no right to transfer such 
property. According to Coke, choses in action were not as- 
signable. ‘The right exists only by the Statute of Anne, and 
courts have always confined the privilege to the letter of the 
law. 5 Peters, 597; 16 Mass. Rep. 452; 14 ib. 108. 

The statute of Mississippi, of 1822, made notes transfer- 
able, and her courts recognize this as the only foundation of 
the right to transfer. 7 Howard, Miss. Rep. 391; 2 Smedes 
& Marshall, 249. 

With this public statute existing, the Planters’ Bank was 
chartered. It was to perform banking operations, and nothing 
else. 

The sixth section enumerates its powers, and, if the right to 
transfer exists, it must be feund here. 

The seventeenth prescribes its banking duties, —to “ re- 
ceive money,” &c.; not a word about the transfer of notes. 

The twentieth says it may issue bank-notes 

The twenty-second limits its issue to three times the amount 
of capital paid in and deposits. 

The thirty-first says it may sell securities, when they are 
mortgages. In all this, there is no right to transfer. 

There is a distinction, all through the charter and the supple- 
ment, between corporate powers and banking powers. The 
first are only given to enable it to execute the latter. 

But if the argument upon the other side be sound, the 
bank could do any thing. Under the general head of acquir- 
Ang property, it might make a railroad. 

The railroad company had less power than the bank. Its 
duties are specifically pointed out, and it is authorized to pur- 
chase and sell bills of exchange, but not a word about notes. 

In 1510 (Pamphlet Laws, 13, 21), the legislature passed laws 
to remedy the evils of banks, to limit their issues, forbid deal- 
ing in cotton, stocks, &e. Are these all violations of the char- 
ter? In 1843, the legislature appointed commissioners to take 
charge of the assets of banks. ‘The object of the law of 1840 
Was to give notice that notes were not transferable, but that 
the obligors should be protected. The assignee, therefore, 
took these notes knowingly. But the assignee of a bond can- 
not sue upon it after receiving notice that it is not to be trans- 
ferred. Another object of the legislature was to compel the 
banks to receive their own depreciated paper in payment of 
debts. The borrowers had received this paper, and an assign- 
ment would cut off the right of set-off. The policy of all 
these laws will be defeated if the statute is overthrown. 

VOL. VI. 27 
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The following have been adopted as principles in construing 
State laws : — 

Ist. The presumption is in favor of a State law. 1 Dall. 14. 

2d. A contract between a bank and a State must be con- 
strued strictly. 2 Cranch, 167; Osborn v. Bank of United 
States, 9 Wheat. 738; 13 Peters, 587; 15 Johns. 353; 2 
Cowen, 700. 

In the case before us, we are dealing with the contract be- 
tween the bank and State, not that between the parties to the 
note. If it were the latter, the rule is, that a party taking a 
note after it is due takes it cum onere. A Dall. 370; 13 Pe- 
ters, 65. 

The railroad company had no power to transfer vested in 
it by the charter. If it had the right at all, it must be found in 
the charter as an express grant, or it must have been held by 
the municipal law, which is always subject to be repealed. 

As to the first branch. If granted in the charter, it must be 
found in the words “usual powers of banking.” Does this 
clause include a power to sell? Even if the Planters’ Bank 
had it specially, it would not pass to the railroad company 
under this general clause. In other States, the power to sell is 
not considered one of the usual banking powers. 1 Rev. Stat. 
N. Y. 178, sec. 6; 9 Mass. Rep. 54; 2 Cowen, 710. 

What is the doctrine of this court, as expressed in the cases 
which have been decided: ‘There are only thirteen where 
laws have been held unconstitutional, and not one of them is 
like the present. 

(Mr. Gilpin here went through a critical examination of all 
the cases referred to by the opening counsel. ) 





Mr. Webster, on the same side, referred to all the laws of 
the State relating to the case, and also to a Territorial act 
passed in 1812, and afterwards adopted by the State. This 
made bonds and notes assignable, whether drawn to order or 
not, but made the assignee liable to all equity occurring before 
notice of assignment. 

Bills of exchange were exempted from the operation of the 
law of 1840. Why? Because the sale of them ts expressly 
granted in the seventh section of the supplemental act. Sell- 
ing them might be one of the mischiefs intended to be guard- 
ed against. But the legislature found the power within the 
charter, and therefore did not attempt to interfere with it. 

In the case of the railroad notes, there was a special verdict. 
The counsel on the opposite side complain of it as a case of 
hardship. But how is it made out? In December, 1839, two 
notes were given, one payable in 60, and the other im 90 days. 
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They were discounted on the same day. Neither was paid. 
They were protested, and remained so for more than a year. 
The bank then stopped payment itself. On the Ist of April, 
1841, the bank indorsed these notes to the plaintiffs in error. 
So the jury find. But there is no purchase stated, no money 
paid. ‘They were transferred to pay a previously existing debt. 
If the plaintiffs lose this suit, therefore, they are no worse off 
than they were before. They took the notes to see what 
they could make out of them, with the law staring them in the 
face. ‘There is no hardship in the case. 

The charter of the railroad company gave all necessary 
powers. If a case could be shown where it was necessary to 
sell notes, then the transaction would be within the charter. 
But it is difficult to make out such acase. The incidental 
powers of a corporation only reach and include what is neces- 
sary. 2 Kent, 298 (4th ed.); Angell & Ames, 195 (2d ed.), 
chap. 5, sec. 2, and the cases there cited. 

The amendatory act must be construed by the same rule. 
The power must be given by express grant, or it must be essen- 
tial to the proper exercise of some granted power. 

1. As to an express grant. ‘There is none such found; on 
the contary, it is excluded by the clearest indications of the 
act. 

2. It is not essential. On the contrary, the exercise of it 
would be dangerous and subversive of the grant. 

It has been said, that the express power is in the first and 
eighth sections of the amendatory act; that the “usual pow- 
ers of banking” refer to the Planters’ Bank, and that the word 
“effects”? includes promissory notes, and the words “dispose 
of’ are equivalent to “transfer.” But the court of Mississippi 
did not think so. ‘The declaration says the notes were “ in- 
dorsed”’ to the plaintiffs. The words of the law are, that they 
shall not be “ transferred.”” These two things are not identi- 
cal. An indorsement is a new contract. ‘The indorser parts 
with the paper and makes himself liable. 

But the seventh section is still stronger. It says that they 
may ‘negotiate checks, drafts, and bills of exchange.” If 
promissory notes were intended to be included, here was the 
place to put them in. 

If the sixth section included every thing, why insert this at 
all? ‘The seventeenth section says, “ may discount bills of ex- 
change and notes,” ‘may renew notes.” ‘This supposes that 
the notes are lying in the bank, or they cannot be renewed. 
The twenty-second section says that all notes must be payable 
at the bank. This also infers that they must be there at all 
times. 

















316 SUPREME COURT. 





Planters’ Bank v. Sharp et al. 








The limitation of the power to issue would be effectually 
destroyed if the bank could sell and indorse notes, because 
there is no limit to such a proceeding. It is true, that the lia- 
bility is contingent; but still it has ruined many corporations. 

Is the power to transfer notes essential to the proper business 
of banking? On the contrary, it is entirely subversive of it. 
It is indorsing other people’s paper, — mere brokerage. When 
the paper is assigned, interest upon it ceases to the bank. No 
well-conducted bank is ever reduced to such an emergency as 
to be obliged to sell paper. 

(Mr. Webster illustrated this by a reference to 3 Anderson’s 
History of Commerce, 143, for a history of the Bank of [ng- 
land, and then examined the decisions of this court which were 
alleged to be hostile to the positions which he had assumed. ) 





Mr. Sergeant, for plaintiffs in error, in reply and conclusion, 
spoke first of the merits of the cases. The makers of the notes 
had been represented to be willing to pay in the depreciated notes 
of the bank. Whydidthey not? ‘The note fell due and remain- 
ed in the bank for a long time, during which they could have 
paid in the notes of the bank. But they were now seeking to 
avoid the payment of a just debt by setting up the policy of 
the State. We ask for the benefit of the Constitution of the 
United States, which is paramount to Mississippi laws. The 
principles of this court are now adopted by the courts of the 
States, and it is a mistake to say that they are not acceptable 
to the people. The States say, pass the law, and if it is wrong 
the Supreme Court will overthrow it. If in these cases we 
ask, Did you not make these notes? the answer must be, Yes. 
Did you not promise to pay? Yes. Have you any defence 
but the one now set up, viz. the policy of the State? No. 
But if a whole community are set free from paying their debts, 
it is a policy which no one ought to wish to establish. This is 
a far-fetched defence. The defendants have reconciled their 
own consciences to it, but they are under the influence of self- 
interest. ‘The aggregate of claims involved is two millions of 
dollars, every one of which is as just as this one. The Plant- 
ers’ Bank was chartered in 1830. Afterwards there were four 
more, the last in 1837. All these banks had an extensive cap- 
ital, but the Planters’ Bank was the favorite of the State. It 
was visible and felt everywhere. A mighty machine was set 
up, and its accounts have now to be settled with the people of 
the United States. Then came the railroad company, which 
commenced as such, and was afterwards vested with banking 
powers. The object of the supplementary charter was to add 
to, and not diminish, its powers. It conferred the powers 
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“usual for banking purposes,” “authority to deal in bills of 
exchange.” It has been said that this excludes “notes.” But 
by a fair construction it includes them; because it says, also, 
‘checks, bills,” &c., and then gives the same power over these 
checks, &c., referring to notes. There is no sense in the sec- 
tion upon any other construction. They have had a whirlwind 
in Mississippi, but they sowed the wind. The notes were 
given in 1839. Then every thing was right enough. The 
bank could not collect them, because the debtors would not 
pay. What was the bank to do? Keep them in its drawer, 
and suffer its own creditors to remain unpaid? Keep its har- 
vest locked up in the barn, and not give one sheaf to its cred- 
itors? There was no use in keeping the notes. ‘They were 
given for a real consideration, and when suit was brought, there 
was no pretence of any defence. 'The record shows that there 
was none. ‘There was no usury connected with them, and 
they were negotiable on their face. The result of the two 
suits together shows that all remedy by suit is lost. This 
court, in Bronson v. Kinzie, said that no additional burden 
should be put upon the creditor; but here his remedy is entirely 
gone. 

The statute says that the bank shall not transfer any “ note, 
bill receivable, or other evidence of debt.”” But it cannot pass 
these things to its creditor without transferring them, nor can 
it make a general assignment to trustees without transferring 
its choses in action. The laws of Mississippi do not prohibit 
debtors from giving preferences. 

This act is retrospective. It acts upon existing contracts. 
But this is in opposition to the judgment of this court in the 
case of Bronson v. Kinzie. 'The opinion of learned and un- 
learned men would concur in this. We need only take the 
notes and the statute, and present the case to any mind. ‘The 
answer must be, that the claimants are now without remedy, 
and that they are so in consequence of the law of 1840. Up 
to the time of assignment, the plaintiff was justly a creditor. 
Now, his claim is extinguished for ever. 

The object of the statute has been stated to be, to compel 
the banks to pay specie. But how can they do this, when 
they are prohibited from selling the things which will bring 
them specie? The charter required the bank to take paper 
which was “ payable and negotiable at the bank.’ How ne- 
gotiable? The law merchant describes this quality as passing 
from hand to hand by indorsement and delivery. The object 
must have been to give the bank the best kind of paper, such 
as it could use in an emergency by selling. It has been said 
that the word “ enjoy,” in the charter, does not imply the 
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power of selling property; but how can a hungry man enjoy 
a dollar in his pocket without spending it ? 

It is an error to say that notes were not negotiable at com- 
mon law. There never was a time in England when they 
were not so. The Statute of Anne only enabled the trans- 
feree to sue in his own name. 

The State might as well have said that all bonds, mortgages, 
notes, &c., should be at once void, as to have declared this 
one so. If the legislature intended to protect debtors, the 
system of ethics has become inverted. Hitherto it has been 
thought to be the duty of a legislature to take care of creditors 
also. 

They do not profess here to act only upon the remedy. 
They root up the contract. Before the act of 1840, the bank 
had these notes in hand, and they were negotiable. The act 
stopped their negotiability. It has been said that there is no 
authority in the charter to negotiate notes. Why? Because 
the legislature knew that all individuals had the right, and 
where a corporation was created, it would necessarily have it 
also. One great duty of a corporation is to pay its debts. 
Will it be said on the other side, that it cannot do so unless 
expressly authorized in its charter? Under what law can it 
make a general assignment? <A corperation has no faculty to 
do wrong. If it can use any other species of property to pay 
its debts, much more can it use that kind which is most readily 
applicable, most convenient, and most proper, namely, its own 
evidences of debt. 


Mr. Justice WOODBURY delivered the opinion of the court. 


Puanters’ Bank v. SHARP ET AL. 

The question to be considered in this case is, whether an 
act of the legislature of Mississippi, passed February 2\1st, 
1840, impaired the obligation of any contract which the State 
or others had previously entered into with the Planters’ Bank. 

If it did, the clause in the Constitution of the United States, 
expressly prohibiting a State from passing any such law, has 
been violated, and the plaintiffs in error are entitled to judg- 
ment. 

But, on the contrary, if that act does not impair the obliga- 
tion of any contract, the judgment below in favor of the de- 
fendants must be affirmed. 

In considering this question, no peculiar liberality of con- 
struction in favor of a corporation, so as to render that an en- 
croachment on its rights which is not clearly so, seems to be 
demanded of us by any more sacredness in the character of a 
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corporation or its rights than in that of an individual; but 
rather, that its charter as a public grant is not to be construed 
beyond its natural import. 8 Peters, 738; 3 Peters, 289; 
A Peters, 168, 514. The inviolability of contracts, however, 
and the faithful protection of vested rights, are due to the one 
no less than the other, and are both involved in the present 
inquiry, so far as affecting, by way of principle or precedent, 
all the various and vast interests of this kind existing over the 
whole Union. 

Mr. Madison denounced laws impairing the obligation of 
contracts as among those not only violating the Constitution, 
but “ contrary to the first principles of the social compact and 
to every principle of sound legislation.” (ederalist, No. 44.) 

Again, in Payne et al. v. Baldwin et al., 3 Smedes & Mar- 
shall, 677, one of the cases now before us, it is truly admitted, 
that, “in a government like ours, such power is totally out of 
the range of legislative authority.” 

At the same time, it is to be recollected that our legislatures 
stand ina position demanding often the most favorable con- 
struction for their motives in passing laws, and they require a 
fair rather than hypereritical view of well-intended provisions 
in them. ‘Those public bodies must be presumed to act from 
public considerations, being in a high public trust; and when 
their measures relate to matters of general interest, and can be 
vindicated under express or justly implied powers, and more 
especially when they appear xe ig for improvements, made 
in the true spirit of the age, or for salutary reforms in abuses, 
the disposition 1 in the judiciary nef il be strong to uphold them. 

Certainly it will be only when they depart from limitations 
or qualifications of this character, and so use their own rights 
as to impair the prior rights of others, that a check must be 
used, however unpleasant to us, by declaring, that the consti- 
tutional restrictions of the general government must control 
a statute of a State conflicting with them, and thus, for har- 
mony and uniformity, make the former supreme, in compliance 
with the injunctions imposed by the people and the States 
themselves in the Constitution. Governed by such views, we 
proceed to the examination of the questions arising here, by 
ascertaining, first, what powers the legislature ef Mississippi 
granted to the plaintitis, and then what powers it has taken 
away from them. 

On the 10th of February, 1830, “ An act to establish a 
Planters’ Bank in the State of Mississippi’? passed, and, among 
other privileges, in the sixth section, granted that the bank 
“shall be capable and able, in law, to have, possess, receive, 
retqin, and enjoy, to themselves and their successors, lands, 
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rents, tenements, hereditaments, goods, chattels, and effects, of 
what kind soever, nature, and quality, not exceeding in the 
whole six millions of dollars, including the capital stock of said 
bank, and the same to grant, demise, alien, or dispose of, for the 
good of said bank.” 

The seventeenth section gives power, also, “to receive 
money on deposit, and pay away the same free of expense, 
discount bills of exchange and notes, with two or more good 
and suflicient names thereon, or secured by a deposit of bank 
or other public stock, and to make loans to citizens of the 
States in the nature of discount on real property, secured by 
mortgage,” &c. 

Doing business with these powers, amounting, as it has been 
repeatedly settled, to a contract in the charter for the use of 
them (see cases in the West River Bridge, at this term), the 
bank, on the 24th of May, 1839, took the promissory note on 
which the present suit was instituted, and, on the 10th day of 
June, 1842, transferred it to the United States Bank, having 
first commenced this action on it, the 11th of October, 1841. 

But in the mean time, after the execution of the note, though 
before its transfer, the legislature of Mississippi, on the 21st day 
of February, 1840, passed a law, the seventh section of which 
is in these words :— “It shall not be lawful for any bank in 
this State to transfer by indorsement or otherwise any note, bill 
receivable, or other evidence of debt; and if it shall appear in 
evidence, upon the trial of any action upon any such note, bill 
receivable, or other evidence of debt, that the same was trans- 
ferred, the same shall abate upon the plea of the defendant.” 
(See Acts of 1840, p. 15.) This law constitutes the only de- 
fence to a recovery in the present case by the plaintiffs. But 
they contend it is invalid, because, by the Constitution, art. 1, 
§ 10, “no State” shall pass any law “ impairing the obligation 
of contracts”; and this law does impair it, in this instance, in 
two respects. First, in the obligation of the contract in the char- 
ter with the State; and secondly, in the obligation of the con- 
tract made by the signers of the note declared on with the bank. 

‘To decide understandingly these questions, it will be neces- 
sary to go a little further into the true extent of those two con- 
tracts under the powers held by the bank, and likewise into 
the true extent of the subsequent act of the legislature affect- 
ing them. 

That promissory notes are to be regarded as either goods, 
chattels, or effects, within the sixth section of the charter, can 
hardly be questioned, when it includes these “of what kind 
soever, nature, and quality.” This addition evidently meant 
to remove any doubt or restriction as to the meaning of those 
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terms, as sometimes employed in connection with peculiar sub- 
jects, and to extend the description by them to every kind of 
personal property belonging to the bank. ‘This construction 
would go no further than sometimes has been done in England, 
holding the words goods and chattels to include re in ac- 
tion, as well as other personal property (12 Coke, 1; 1 Atkins, 
1182), and by the word goods alone, in a bequest, it has been 
held that a bond will pass (Anonymous, 1 P. Wms. 127). 

So, in respect to effects, it has been held, when the word is 
used alone, or simpliciter, it means all kinds of potent estate. 
13 Ves. 39, 47, note; Michell v. Michell, 5 Madd. 72; Hearne 

Wigginton, 6 Madd. 119; Cowp. 299. But if there be 
some word used with it, restraining its meaning, then it is gov- 
erned by that, or means something ejusdem generis. Here, 
however, instead of restraining terms being used with it, those 
most broad and enlarging are added, being ‘effects of what 
kind soever, nature, and auaity.” Hotham v. Sutton, 15 Ves. 
326; Campbell v. Prescott, 15 Ves. 500; 3 Ves. 212, note. 

The same rule prevailed in the civil law, under the term 
bona mobilia. (1 P. Wms. 267.) And by that law, as well 
as the common law, promissory notes or choses in action come 
under the category of movable goods or personal property, as 
they accompany the person. 2 Bl. Comm. 384, 398. 

The bank was allowed, also, by the seventeenth section, “to 
discount bills of exchange and notes”; and, in truth, promis- 
sory notes usually constitute a large portion of the property of 
such institutions. Such notes, also, not only by general usage 
and established forms, are, in most cases, made to run to banks 
or their order, and must be expected to run so when the banks 
please ; but it is expressly provided, by the twenty-second sec- 
tion of this charter, that “it shall not be lawful for said bank 
to discount any note or notes which shall not be made payable 
and negotiable at said bank,” &c. And, again, by an amenda- 
tory act, accepted by the bank, it was provided, on the 9th of 
December, 1831, “that such promissory notes shall be made 
payable and negotiable on their face at some bank or branch 
bank.” 

But why made negotiable, if no right was to exist to nego- 
tiate or transfer them? The bank, then, as the legal holder 
of such notes, possessed a double right “to dispose ” of them ; 
first, from the express grant in the charter itself, empowering 
them, as to their “ goods, chi ittels, and effects, of what kind so- 
ever, nature, and quality, ” “the same to grant, demise, alien, 
or dispose of, for the good of said bank” (sixth section); sec- 
ondly, by an implied authority, incident to its charter and 
business, and the express requirement that the notes should be 
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“negotiable on their face.” We do not refer to the next 
ground because it is necessary to resort to implication or 
analogy to establish an authority in the bank under its charter 
to make a transfer of its notes, when it possesses that author- 
ity by the very words and spirit of the contract made in the 
charter by the State. 

sut to make the correctness of this conclusion from the 
specific words of the charter stronger and undoubted, it will 
be found to be the natural, useful, and proper view of its pow- 
ers as a bank, under all sound analogy and necessarily implied 
authority. 

To reach this end, it is not indispensable to hold that cor- 
porations in modern times possess numerous incidental powers, 
equal to those of individuals, as was once the doctrine (Kyd 
on Corp. 108; 2 Kent, Comm. 281, and cases in those trea- 
tises); but seems now in some Tr ‘spects overruled. Earle v. Bank 
of Augusta, 13 Peters, 519, 587, 153; 2 Cranch, 167; 12 
Wheat. 64. But merely to hold, as it often has been in late 
years, that what is necessary and proper to be done to carry 
into effect express grants, and which is nowhere forbidden, 
may in most cases be lawful. 

Though such a power as this last to Congress is expressly 
added in the Constitution of the United States, yet it has been 
considered by some that it would exist as a re sonable incident, 
under reasonable limitations, without any such express addition. 
2 Kent, Comm. 298, and cases there cited. 

Thus a corporation, if once organized, has the implied power 
to make contracts connected with its business and debts, and 
through agents and notes as well as under its seal. Bank of 
Columbia v. Patterson’s Adm’r, 7 Cranch, 299; 8 Wheat. 338 ; 
12 Wheat. 64; 11 Peters, 588. 

So it may hold and dispose of property even in trust, if not 
inconsistent and unconnected with its express duties and ob- 
jects. Vidal et al. v. Girard’s Ex’rs, 2 Howard, 127. 

Hence a power to dispose of its notes, as well as other prop- 
erty, may well be regarded as an incident to its business as a 
bank to discount notes, which are required to be in their terms 
assignable, as well as an incident to its right of hoiding them 
and other property, when no express limitation is imposed on 
the authority to transfer them. 

Not that a banking corporation has under its charter a con- 
structive power to follow another independent branch of busi- 
ness, such as manufacturing or foreign trade, but merely the 
business of banking, and to do such acts as are necessary and 
proper or usual to carry that business into effect, and such as 
are in harmony with the letter and spirit of its charter. 
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Nor even that it can adopt any course as an incident, and 
as necessary and proper, which is merely convenient, or which 
is expressly forbidden by the charter, or so forbidden by any 
previously existing laws in the State of a general character. 

But in discounting notes and managing its property in legiti- 
mate banking business ss, it must be able to assign or sell those 
notes when necessary and proper, as, for instance, to procure 
more specie in an emergency, or return an unusual amount of 
deposits withdrawn, or pay large debts for a banking-house, 
and for any ‘goods and effects’ connected with banking 
which it may properly own. It is its duty to pay in some 
way every debt. 6 Gill & Johns. 219. This court, in the 
United States v. Robertson, 5 Peters, 650, has expressly recog- 
nized the authority of a bank to give bonds and assignments 
to pay its deposit debtors. In that case, “the directors agree 
to pledge to the government of the United States the entire 
estate of the corporation as a security for ‘the payment of the 
original principal of the claim,” &c. (p. 648). And such a 
pledge or transfer was held there to be valid. 

It is said, in opposition to this, Why should a bank be con- 
sidered as able to incur debts? or why to do any business on 
credit, requiring sales of its notes or other property to dis- 
charge its liabilities? Such inquiries overlook the fact, that 
the chief business and design of most banks, their very vital- 
ity, is to incur debts as well as have credits. All their deposit 
certificates, or bank-book credits to individuals, are debts of 
the bank, and which it is a legitimate and appropriate part of 
its business as a bank to incur and to pay. The same may be 
Said, also, of all its bank-notes, or bills, they being merely 
promises or debts of the bank, payable to their holders, and 
imperative on them to discharge. See Bank of Columbia v. 
Patterson’s Adm’r, 7 Cranch, 307; 13 Peters, 593. 

It may, to be sure, independent of justifications like these, 
not be customary for banks to dispose of their notes often. 
But in exigencies of indebtedness and other wants under press- 
ures like those referred to, it may not only be permissible, but 
much wiser and safer to do it than to issue more of its own 
paper, too much of it being already out, or part with more of its 
specie on hand, too little being now possesse d for meeting all its 
obligations. Indeed, its right to sell any of its property, when 
not restricted in the charter or any prev lous law, is perhaps as 
unlimited as that of an individual, if not carried into the trans- 
action of another separate and unauthorized branch of busi- 
ness. (Angell & Ames on Corp., p. 104, §¢ 9; 4 Johns. Ch. 
307; 2 Kent, Comm. 283; 11 Serg. & hawkc. A11.) Both 
may sell notes to liquidate their debts, both sell their lands 
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acquired under mortgages foreclosed, or acquired under the ex- 
tent of executions not redeemed. Both, too, must be able to 
sell all kinds of their property, when proceeding to close up their 
business, or find it impracticable. Nor is there any pretence 
here that any clause in the charter of this bank restricted it 
from selling its notes or other property under any circumstan- 
ces, aud much less under those, connected with indebtedness 
and with banking, which have just been referred to. It will be 
seen, in this way, that all analogies seem to sustain the right 
which exists by the express grant in this charter, to “ alien and 
dispose of” all its “goods, chattels, and effects, of what kind 
soever, nature, and quality, for the good of said bank.” But 
to avoid differences of opinion, we place the right here solely 
on the express grant. It ought, perhaps, to be added, that the 
courts of Mississippi once put a more limited construction on 
this charter. Baldwin et al. v. Payne et al., 3 Smedes & Mar- 
shall, 661. “ 

But as that very case is now before us for revision, on the 
ground that it was erroneous, we feel obliged, for that and other 
reasons, Which need not be here enumerated, to put such con- 
struction on the charter, and on the law supposed to violate it, 
as seems right according to our own views of their true intent. 

Having thus ascertained the extent of the contract made by 
the State with the bank in the charter, we proceed next to ex- 
amine the character and scope of the contract between the 
maker of the note and the bank. 

We have already seen that the bank was not only authorized, 
but expressly required, to discount notes which were negotiable, 
or, in other words, which contained a contract or stipulation to 
pay them to any assignee. Nor is it pretended there was any law 
of Mississippi, when this charter was given or when this note 
was taken, which prohibited selling it, and passing to an as- 
signee all the rights, either of property or of bringing a suit in 
his own name, which then existed with individuals and other 
banking institutions. 

What law existed on this point when the note was actually 
transierred is not the inquiry, but what existed when it was 

ade, and its obligations as a contract were fixed. The law 
whicli existed at the transfer, so far from being the test of the 
force of a contract made long before, and under different legal 
provisions, is the violation of it, and the very ground of com- 
plaint in the present proceeding. 

This contract, then, by the bank with the maker, when ex- 
ecuted, enabled the former to sell or assign it, and the indorsee 
to collect it, not only by its express terms, but by the general 
law of the State, then allowing transfers of negotiable paper 
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and suits in the name of indorsees. Howard and Hutchinson’s 
Laws, 373. 

ludeed, independent of the last circumstance, it is highly 
probable, that, by the principles of the law of contracts and com- 
mercial paper, such choses in action may be legally assigned or 
transferred everywhere, when not expressly prohibited by stat- 
ute. ‘This was done before the Statute of Anne, in England. 
And it is done since, as to paper both negotiable and not nego- 
tiable, independent of that statute. 

If such notes cannot be sued in the name of the indorsee, 
when running to order, without the help of a statute, they 
certainly can be sued in the name of the payee, for the benefit 
of the indorsee, when the transfer is legal in its consideration 
and form. 

The State itse.f, by passing this law prohibiting the transfer 
of notes by banks, recognizes the previous right, as well as 
custom, to transfer them; otherwise, the law would not be 
necessary to prevent it. Nor is this law supposed to have been 
founded on any prior abuse of power in negotiating or selling 
its notes, which, if existing, might obviate the above inference. 
But it is understood, from the record and opinions of the State 
court, that the design of the law was to secure another provis- 
ion of statute not previously existing, but made by the legisla- 
ture at the same time, requiring banks to receive their own notes 
in payment of their debtors, though below par. ‘That design, 
too, would still recognize the prior authority to sell or transfer. 

We are not prepared to say that a State, under its general 
legislative powers, by which all rights of property are held and 
modified as the public interest may seem to demand, might 
not, where unrestricted by constitutions or its own contracts, 
pass statutes prohibiting all sales of certain kinds of property, 
or all sales by certain classes of persons or corporations. 14 
Peters, 74. Such has often been the legislation as to property 
held in mortmain or by aliens or certain proscribed sects in re- 
ligion. 

This is, however, very invidious legislation, when applied to 
classes or to particular kinds of property before allowed to be 
held generally. Legislation for particular cases or contracts, 
without the consent of all concerned, is of very doubtful valid- 
ity. Merrill v. Sherburne et al, 1 New Hamp. 199. Under 
our system of government, and the abuses to which in various 
Ways and to various extents that kind of legislation might lead, 
several of the State constitutions possess clauses prohibitory of 
such a course where it affeets contracts or vested rights, and 
more especially does the Constitution of the United States ex- 
pressly forbid any such legislation, whenever it goes to Im- 
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pair the obligation of a contract. Hence, the general powers 
which still exist under other governments, or might once have 
prevailed here in the States, to change the tenure and rights 
over property, and especially the jus disponendi of it, cannot 
now, under the Federal Constitution, be exercised by our States 
to an extent affecting the obligation of contracts. 

The next and final question, then, is, Did the act in ques- 
tion impair the obligation, either of the contract by the State 
with the bank, or of the contract by the maker of the note 
with the bank ¢ 

We have already ascertained the true extent of both of these 
contracts before this act passed; that by the State with the 
bank clearly allowing it to take negotiable notes, and to sell or 
transfer them, and that with the maker clearly enabling the 
bank to assign his note, and a recovery to be had on it after 
a transfer, by the assignee. In this condition of things, with 
this note taken and held, accompanied by such rights and obli- 
gations, the legislature of Mississippi passed the law already 
quoted, and now under consideration. It expressly took away 
the right of the bank to make any transfer whatever of its 
notes, and virtually deprived an assignee of them of the right 
to sustain any suit, either in his own name or that of the bank, 
to recover them of the maker. 

The new law, also, conferred in substance on the maker a 
new right to defeat any action so brought, which he would 
otherwise have been liable to. "These results vitally changed 
the obligation of the contract between him and the bank, to 
pay to any assignee of it, as well as changed the obligation of 
the other contract between the State and the bank in the char- 
ter, to allow such notes to be taken and transferred. It is true 
that this new law might bear a construction, that the transfer 
was only a voidable act, and not void, and that, if cancelled or 
waived, a recovery might afterwards be had on the note by the 
bank ; and this seems to have been the view of some of the 
court in 3 Smedes & Marshall, 681, as well as in Hyde et al. v. 
The Planters’ Bank, 8 Robinson, 421. Yet the State court in 
Mississippi appears finally to have thought it meant otherwise, 
and to have decided that no suit at all can be sustained on such 
a note by any body after a transfer. This was the view which 
they think iniluenced the legislature. See Planters’ Bank v. 
Sharp et al., 4 Smedes & Marshall, 28. We are disposed to 
acquiesce in the correctness of this construction, as it seems 
to conform nearest to the real designs of the legislature. But 
this view is not adopted, because a decision by a State court 
on a State statute, though generally governing us, is to control 
here in the very cases which, on account of that decision, are 
brought here by appeal or writ of error. 
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The rights of a party under a contract might improperly be 
narrowed or denied by a State court, without any redress, if 
their decision on the extent of them cannot be reviewed and 
overruled here in cases of this kind; while their decision, if 
restricting or enlarging the prohibitory act, might more safely 
stand, as doing no injury in the end, if we hold the act null 
wherever it is construed by them or us so as to conflict with 
prior rights obtained under contracts. See Commercial Bank 
v. Buckingham’s Ex’rs, 5 Howard, 317. 

If the State courts of Mississippi should hereafter adopt the 
dissenting opinion of Judge Sharkey, in 4 Smedes & Marshall, 
28, and go back to what they appear to have before held, in 
3 Smedes & Marshall, 661,— namely, that the right to sue by 
the bank, after a transfer, was not taken away, if the plaintiff 
replied that the transfer had been rescinded, and the interest 
was now solely in the bank, —and should that construction be 
adopted here, the force of this new law, as impairing the obli- 
gation of the contract, might not be so extensive and clear as 
now. But still it would seem to impair the contract in some 
respects ; yet whether in such way and extent as to render the 
obligation itself changed must be left to be decided definitive- 
ly when such a case is presented for our decision. In the pres- 
ent instance, however, as before explained, the extent and op- 
eration of the prohibitory law being regarded as forbidding any 
transfer whatever, and, if it takes place, as barring every kind 
of remedy on the note, the decisive question may be repeated, 
How can this happen without injury to the plaintiff’s con- 
tracts? When every form of redress on a contract is taken 
away, it will be difficult to see how the obligation of it is not 
impaired. Green v. Biddle, 8 Wheat. 76; 1 Howard, 317; 4 
Smedes & Marshall, 507; King v. Dedham Bank, 15 Mass. 447. 

If any right or power be left, under the note, by this act, 
after a transfer is made, it is of no use, when it cannot be en- 
forced and no benefit be derived from it, but an action abated 
toties quoties as often as it is instituted. 8 Wheat. 12; 1 BI. 
Comm. 55. In the mildest view, a new disability is thus at- 
tached to an old contract, and its value and usefuliess restrict- 
ed: and these of course impair it. Society for Propagating 
the Gospel v. Wheeler, 2 Gall. 139. 

One of the tests that a contract has been impaired is, that its 
value has by legislation been diminished. It is not, by the Con- 
stitution, to be impaired at all. This is not a question of degree 
or manner or cause, but of encroaching in any respect on its 
obligation, dispensing with any part of its force. 'The Com- 
mercial Bank of Rodney v. The State of Mississippi, 4 Smedes 
& Marshall, 507. So, if the obligation of a contract is to be re- 
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garded as the duty imposed by it, here the duty imposed by 
the State to adhere to its own deliberate grant, and the duty 
imposed on the signer of the note to make payment to an as- 
signee, as well as to the bank itself, are both interfered with 
and altered. 

In answer to this supposed violation of the contract between 
the maker of the note and the bank, some objections have 
been urged which deserve further notice here. 

It is sometimes stated, with plausibility, that States may 
pass insolvent laws, suspending or taking away actions on con- 
tracts, where the debtor goes into insolvency, and hence, by 
analogy, can do it here. But there another remedy is still 
given on the contract, before the commissioners of insolvency, 
and a payment is made pro rata, as far as means exist. Here 
there is no other remedy given, or any part payment made. 
Indeed, it seems that a forfeiture of all right to recover on the 
note, in any way, is inflicted here as a penalty for making that 
very transfer which the bank before, by the act of incorpora- 
tion, as well as by the note itself, was authorized to make. 

gain, State insolvent laws, if made, like this law, to apply to 
past contracts and stop suits on them, have been held not to 
be constitutional except so far as they discharge the person 
from imprisonment, or in some other way affect only the rem- 
edy. When so restricted, they do not impair the obligation of 
the contract itself, because the obligation is left in full force 
and actionable, and future property, as well as present, subject- 
ed to its payment, and the body exonerated only as a matter 
connected merely with the form of the remedy. Cook v. Mof- 
fat, 5 Howard, 316, and cases there cited. The case in 8 
Robinson, 421, appears also to have been one on a note exe- 
cuted after the prohibitory law, and not, as here, before. But 
where future acquisitions are attempted to be exonerated, and 
the discharge extended to the debt or contract itself, if done 
by the States, it must not, as here, apply to past contracts, or 
it is held to impsir their obligation. Ogden v. Saunders, 12 
Wheaton, 213 ; Sturges v. Crowninshield, 4 Wheaton, 122; 6 
Wheaton, 131; 2 Kent, Comm. 392; Bronson v. Kinzie, 1 How- 
ard, 311; McCracken v. Hayward, 2 Howard, 608; 1 Cowen, 
321; 16 Johns. 237; 1 Ohio, 236; Cook v. Moffat, 5 Howard, 
308, 314. Congress alone can do this as to prior contracts, by 
means of an express permission in the Constitution to pass 
uniform laws on the subject of bankruptey ; and which laws, 
when not restrained by any constitution or clause like this as 
to States impairing contracts, may in that way be made to 
reach past obligations. 

The misfortune here is, that the legislature, if meaning 
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merely to insure to bill-holders of the bank, when debtors, the 
privilege of paying in the bills of the bank (as is supposed, 4 
Smedes & Marshall, 1, 90), have not said so, and no more, by 
providing that promissory notes, though assigned by banks, 
should still be open to set-offs by their debtors of any of their 
bills which they then held. This would have been equita- 
ble, and no more, probably, than they would be entitled to, 
on common law principles, if an assignee purchased, as here, 
after the promissory notes fell due, and perhaps with a knowl- 
edge of the existence of such a set-off. 

Chief Justice Marshall, in The United States v. Robertson, 5 
Peters, 659, says, independent of any statute, “every debtor 
may pay his creditor with the notes of that creditor. ‘They 
are an equitable and legal tender.”? Equally just and reasonable 
would have been a declaratory law as to the allowance of such 
bills as a set-off, where an assignment had been made collu- 
sively between the parties with a view to prevent such a set- 
off. 8 Robinson, 421. 

But instead of resorting to such measures, the legislature 
adopted a shorter and more sweeping mode of attaining the 
end of preventing assignments which might embarrass or de- 
feat set-offs. ‘They did it by cutting off all assignments what- 
ever, and all remedies whatever upon them. And they accom- 
panied this by another statute, enabling debtors of the bank who 
held its notes, when their debts fell due, to pay in them, or set 
them off, and even virtually authorized them to make payment 
in depreciated bills or notes afterwards bought up for that 
purpose, and thus to gain an undue advantage over set-oils by 
other debtors in other matters. 

The act as to this last topic was passed the next day after the 
act prohibiting transfers. Mississippi Laws, 2 February, 1840, 
p. 21, sec. 2. It was in these words : — ‘“ All banks above al- 
luded to, and all other banks in this State, shall at all times re- 
ceive their respective notes at par in liquidation of their bills 
receivable and other claims due them.” ‘These two acts, though 
undoubtedly well meant, and designed to give an honest prefer- 
ence to bill-holders (see Sharkey’s dissenting opinion) as to a 
paper currency which ought always to be ke ‘pt on a par with 
specie, were unfortunately, in the laudable zeal to avert a great 
apprehended evil, passed, without suflicient consideration of 
the limitations of the powers imposed by the Constitution of 
the Union on the State legislatures, not to impair the obligation 
of existing contracts. Nor was it necessary to go so far to se- 
cure any legitimate results. Some other laws are referred to, 
which are upheld and which affect the whole community, and 


seem to violate some of the important incidents of contracts 
28 * 


























330 SUPREME COURT. 





Planters’ Bank v. Sharp et al. 





between individuals, or between them and corporations. But 
it will usually be found that these are such laws only as re- 
late to future contracts, or if to past ones, relate to modes 
of proceeding in courts, to the form of remedy merely, to 
priority to some classes of creditors (5 Cranch, 298), to the 
kind of process (9 Peters, 319; 10 Wheat. 51), to the length 
of the statute of limitations (6 Wheat. 131; 2 Mason, 168; 3 
Johns. Ch. 190; 4 Wheat. 200; 1 Howard, 315), to exempting 
the body from imprisonment (4 Wheat. 200), or tools and house- 
hold goods from seizure (16 Johns. 244; 1 Howard, 15; 11 Mar- 
tin, 730), or affecting some privilege attached to the person or 
territory (Story on Confl. of Laws, 339, &c.), and not to the 
terms or obligations of any part of the contract itself (Cook v. 
Moffat, 5 Howard, 295; 'Towne v. Smith, 1 Woodb. & Minot, 
132; 7 Greenl. 337; 3 Burge on Col. & For. Law, 234, 
1046). 

And if, in professing to alter the remedy only, the duties and 
rights of a contract itself are changed or impaired, it comes 
just as much within the spirit of the constitutional prohibition. 
Bronson v. Kinzie et al., 1 Howard, 316; 2 Howard, 612; 2 
Madison Papers, 1239, 1581. 

Thus, if a remedy is taken away entirely, as here, or clogged 
“by condition of any kind, the right of the owner may indeed 
subsist and be acknowledged, but it is impaired.” Green v. 
Biddle, 8 Wheat. 75. And the test, as before suggested, is not 
the extent of the violation of the contract, but the fact, that in 
truth its obligation is lessened, in however small a particular, 
and not merely altering or regulating the remedy alone. 2 
Howard, 612; 8 Wheat. 1. 

Having, it is believed, assigned sufficient reasons to show 
that the obligation of both of these contracts was impaired, it 
is now proposed briefly to refer to a few precedents bearing on 
the correctness of this conclusion, chiefly in respect to the most 
important of the contracts, — that between the State and the 
bank. On an examination of the various decisions which have 
taken place in this court on the violation of the obligation of 
contracts, it will be found that this case does not come within 
the principle of any of those where the decision was, that the 
new laws were no violation ; but, on the contrary, is much like 
several where the decision annulled them as a clear violation. 
Thus, where a new law has taken the property of a corporation 
for highways under the right of eminent domain, which reach- 
es all property, private or corporate, on a public necessity, and 
on making full compensation for it, and under aa implied stipu- 
lation to be allowed to do it in all public grants and charters, no 
injury is committed not atoned for, nothing is done not allowed 
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by pree€xisting laws or rights, and consequently no part of the 
obligation of the contract is impaired. See case of the West 
River Bridge, and authorities there cited, in 6 Howard, 507. 

So, when the legislature afterwards tax the property of such 
corporations, in common with other property of like kind in the 
State, it is under an implied stipulation to that effect, and vio- 
lates no part of the contract contained in the charter. Arm- 
strong v. Treasurer of Athens County, 16 Peters, 281. See Prov- 
idence Bank v. Billings, 4 Peters, 514; 11 Peters, 567; 4 Wheat. 
699; 12 Mass. Rep. 252; 4 Gill & Johns. 132; 4 Durn. & East, 
2; 5 Bar. & Ald. 157; 2 Railway Cases, 23. 

So, when no clause existed in a charter for a bridge against 
authorizing other bridges near at suitable places, it is no viola- 
tion of the terms or obligation of the contract to authorize 
another. Charles River Bridge v. The Warren Bridge et al., 11 
Peters, 420. 

Nor is it, if a law make deeds by femes covert good when 
bond fide, though not acknowledged in a particular form ; be- 
cause it confirms rather than impairs their deeds, and carries 
out the original intent of the parties. Watson v. Mercer, 8 
Peters, 88. 

Or if a State grant lands, but makes no stipulation not to 
legislate further upon the subject, and proceeds to prescribe a 
mode or form of settling titles, this does not impair the force of 
the grant, or take away any right under it. Jackson v. Lump- 
kin, 3 Peters, 280. 

Nor does it, if a State merely changes the remedies in form, 
but does not abolish them entirely, or merely changes the 
mode of recording deeds, or shortens the statute of limita- 
tions. 3 Peters, 280; Hawkins v. Barney’s Lessee, 5 ib. 457, 

It has been held, also, not only that a legislature may regu- 
late anew what is merely the remedy, but some State courts 
have decided that it may make banking corporations subject to 
certain penalties for not performing their duties, —such as pay- 
ing their notes on demand in specie, and that this does not 
Violate any contract. Brown v. Penobscot Bank, 8 Mass. Rep. 
A445; 2 Hill, 242; 5 Howard, 342. It is supposed to help 
enforce, and not impair, what the charter requires. But on 
this, being a very different question, we give no opinion. 

But look a moment at the other class of decisions. Let a 
charter or grant be entirely expunged, as in the case of the 
Yazoo claims in Georgia, and no one can doubt that the ob- 
ligation of the contract is impaired. Fletcher v. Peck, 6 
Cranch, 87. 

So, if the State expressly engage in a grant, that certain 
lands shall never be taxed, and a law afterwards passes to tax 





itn nea rma 








ee 











332 SUPREME COURT. 





Baldwin et al. v. Payne et al. 


them. State of New Jersey v. Wilson, 7 Cranch, 164. Or 
that corporate property and franchises shall be exempt, and 
they are then taxed. Gordon v. Appeal ‘Tax Court, 3 How- 
ard, 133. 

So, if lands have been granted for one purpose, and an at- 
tempt is made by law to appropriate them to another, or to re- 
voke the grant. Terrett v. Taylor, 9 Cranch, 43; Town of 
Pawlet v. Clark, 9 Cranch, 292. 

Or if a charter, deemed private rather than public, has been 
altered as to its government and control. Dartmouth College 
v. Woodward, 4 Wheat. 518. 

Or if owners of lands, granted without conditions or restric- 
tions, have been by the legislature deprived of their usual rem- 
edy for mesne profits, or compelled to pay for certain kinds of 
improvements, for which they were not otherwise liable. Green 
v. Biddle, 8 Wheat. 1. 

Or if, after a mortgage, new laws are passed, prohibiting a 
sale to foreclose it, unless two thirds of its appraised value is 
offered, and enacting further that the equitable title shall not 
be extinguished till twelve months after the sale. Bronson v. 
Kinzie, | Howard, 311; MeCracken v. Hayward, 2 ib. 608. 

These last cases in Wheaton and Howard are very near in 
point to the present one, though, in my view, a less strong and 
decisive encroachment on a previous contract than this ts. 

So are the cases very near where all remedy whatever is tak- 
en away, and it is held that the obligation of the contract is 
thus impaired. See some before cited, and 8 Mass. Rep. 450 ; 
2 Gall. 141; 2 Greenl. 294; 1 Howard, 311; 3 Peters, 290 ; 
2 Howard, 608. 

The whole usefulness and value of a note or contract is in 
this way destroyed, and that without any reference to the con- 
tract itself. For these reasons, the judgment below must be re- 
versed. 





BALDWIN ET AL. v. PAYNE ET AL. 


This case involves several of the questions just discussed in 
that ef the Planters’ Bank v. Sharp et al. 

Some of the points of difference are merely neminal ; as, 
for instance, that the charter of the Mississippi Railroad Com- 
pany, which transferred the notes in this case, is different. But, 
it being subsequent in date to the charter to the Planters’ Bank, 
and with “all the usual rights, powers, and privileges of banking 
which are permitted to banking institutions within the State,” 
the court seemed, by mutual consent of parties, to regard those 
conferred on the Planters’ Bank as extensive as any, and there- 
fore a correct guide here. 
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Other differences may be more material in appearance, as 
that the transfer in this case was found by the special verdict 
to have been in payment of a debt of the bank ; and another, 
that the suit here is in the name of the indorsee, and not, as in 
the former case, in the name of ‘he promisee. 

Its being assigned in payment of a debt is, however, no 
more than was presumed might have been the truth in the 
other case. And its being sued in the name either of the in- 
dorsee or payee can make little difference on the final construc- 
tion given by the State court to the prohibitory law in the ac- 
tion of the Planters’ Bank v. Sharp et al. That construction, 
we have seen, was, that it is the transfer itself which is prohibit- 
ed and made in some degree penal, rather than the action in the 
name of the indorsee being all which is prohibited. It will be 
remembered, also, that if the State might be able, by a general 
repealing law, to prevent a suit in the name of an indorsee, 
without impairing any contract in the charter itself, as is ar- 
gued for the defence, it could hardly do this without impairing 
the other contract, between the bank and the maker, by which 
the latter promises to pay any indorsee. 

Certainly the new prohibitory law ought not to have at- 
tempted more than a repeal of the statute allowing suits by 
indorsees of negotiable paper in their own name. Then the 
indorsees of notes negotiable, as of notes not negotiable, would 
still possess a right to sue their notes in the names of the 


_ payees. 


In such a case, there would be some plausibility in the idea, 
that, though the action would not lie in the name of the in- 
dorsee, yet if it could in the name of the payee, for and on 
his account, the prohibitory law would chiefly affect the rem- 
edy, and not the right of action in some form or other. 

But even then, if the obligation or force or duty of the 
contracts, whether with the bank by the State, or with the 
maker, was impaired in any degree, though under cover of af- 
fecting the remedy only, it would come within the constitu- 
tional restriction. 

3ut how much more must it so come in this case, as well as 
the other, where, instead of merely changing the obligation so 
as to render a recovery on the contract not permissible in the 
hame of an assignee, but more inconvenient, expensive, dila- 
tory, and often difficult, in the name of another, the payee, 
the State court of Mississippi hold, that the legislature, by the 
prohibitory law of 1840, not only meant to abate a suit in the 
name of an indorsee, but in the name of the payee, if a trans- 
fer had once been made. Substantially, they consider any suit 
on the note, by any body, after it has once been transferred, as 
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illegal, and the right to enforce the contract to be lost or forfeit- 
ed for ever. 

This view of the statute of 1840 being regarded as estab- 
lished in Mississippi, renders it clear that in this case, as well 
as the case of the Planters’ Bank v. Sharp et al., the law under 
which this action has been abated must be considered as hav- 
ing impaired the obligation of contracts, and therefore to be 
in this respect unconstitutional, and the judgment of the State 
court erroneous. 

The judgment below, must, therefore, be reversed, and as a 
special verdict was found in this case, judgment must be en- 
tered on it in favor of the original plaintiffs. 


Mr. Chief Justice TANEY and Mr. Justice DANIEL dis- 
sented. 


Mr. Justice McLEAN. 


So far as the seventh section of the act in question has been 
construed, by the Supreme Court of Mississippi, to invalidate 
the note between the bank and the payee, it is unconstitution- 
al. ‘The fair import of the provision takes away only the ne- 
gotiability of the instrument. But the courts of Mississippi 
have decided, where a note has been assigned in violation of 
the statute, that no suit can be sustained on the note, either in 
the name of the assignee or of the payee. This impairs the 
obligation of the contract, which the Constitution inhibits. 

The argument, that, where the bank attempts to transfer a 
note by a void indorsement, it must be reindorsed to enable 
the bank to sue in its own name as payee, is unsustainable. A 
void indorsement is no indorsement, and it can have no effect 
on the validity of the note. The section declares, that “ it 
shall not be lawful for any bank in this State to transfer, by 
indorsement or otherwise, any note, bill receivable, or other ev- 
idence of debt; and if it shall appear in evidence, upon the 
trial of any action wpon such note, bill receivable, or other ev- 
idence of debt, that the same was transferred, the same shall 
abate upon the plea of the defendant.” 

The object of the statute was to secure the right of the 
debtors of a bank to pay their debts in its own paper. This 
they could not do, if the notes, before they were payable, had 
been assigned by the bank. No fair construction of the seventh 
section can authorize a forfeiture of the note, by reason of the 
illegal indorsement. It is, therefore, unnecessary to consider 
whether such a provision would be constitutional. 

The bank had the power, under its charter, to assign prom- 
issory notes. If this were not so, the law to prohibit the as- 
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sigument would have been unnecessary. ‘There being no 
express power in the charter of the bank to indorse notes, 
it must be considered as exercising the power under the gen- 
eral law making notes negotiable ; and in this respect it must 
stand on the same ground as an individual. And this presents 
the question, whether the repeal of the law making notes ne- 
gotiable by banks can affect notes executed before the repeal. 
A majority of the judges hold that a provision so construed is 
void, as it impairs the obligation of the contract. I dissent 
from this conclusion. 

An individual holds a note, which, under the statute, is ne- 
gotiable ; but the statute is repealed. Does this take away the 
negotiability of the note? I think it does. ‘There can be no 
doubt of this, unless such a construction shall impair the obli- 
gation of the contract. Now, what obligation is violated by 
this construction? It is said, that the maker of the note prom- 
ised to pay to the assignee of the payee. ‘This is admitted. 
But until the note be assigned, there can be no assignee. The 
indorsement is a new contract between the indorser and the 
indorsee ; and when this contract is made, it can no more be 
impaired than the contract between the maker and the payee 
of the note. 

A promise to pay to A. B. or his assignee is no contract with 
the assignee, until the new contract of assignment be made. 
The promise is to pay to the indorsee, if the payee of the note 
shall indorse it. But the payee is under no obligation to in- 
dorse the note. And if there’ be no obligation, how can it be 
impaired? A contract binds a party either to do or not to do 
a certain thing. ‘The maker of the note, on a certain contin- 
gency, binds himself to pay the indorsee, and that contingency 
depends upon the will of the payee; but until that will is ex- 
ercised, there is no obligation by the maker. 'The payee has 
power to bind the maker of the note to pay its contents to 
some other person; but until that power is exercised, there is 
no contract which can be impaired. 

Suppose a power of attorney was given to A by B, to ena- 
ble him to bind B, by a written instrument, to do a certain 
thing which may legally be done, but, before the instrument 
is executed, the thing is made unlawful; does this impair the 
obligation of the contract? The instrument contemplated has 
no existence ; Beannot complain that he has not been bound 
to do the act, and on what ground can A complain? Is his 
contract impaired? He has no contract. He had the power 
to make a contract, which he failed to exercise. And this is 
the principle involved in the case now under consideration. 
The payee had a discretionary power to bind the maker of the 
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note, but he did not exercise it until the assignment of the note 
was made illegal. Is a mere power of attorney to make a 
contract within the Constitution? It is essential, to constitute 
a contract, that there shall be two parties bound by it. Now 
the payee is not bound to assign the note, though the maker 
has authorized him to assign it. This, then, is a mere power 
to make a contract, which may or may not, at the discretion 
of the payee, be exercised. It is a mere unexecuted power to 
make a contract, and is, in my judgment, not within the Con- 
stitution. 

If the charter of the bank had contained a special provision, 
authorizing it to assign promissory notes, no subsequent act of 
the legislature could repeal or modify such provision, against 
the consent of the bank. 





Mr. Justice DANIEL. 


Differing from the majority of the court in the decision just 
pronounced, | might, nevertheless, have been disposed to ac- 
quiesce in that decision, had it related to questions merely of 
property or of individual interests; but embracing as it does a 
construction of the Constitution, and annulling at the same 
time a legislative act of a sovereign State, I cannot feel war- 
ranted in yielding by silence a seeming approbation of conclu- 
sions which my judgment entirely repels. My deliberate opin- 
ion, then, is, that the statute of Mississippi of February 21st, 
1840, by its seventeenth section, comes not in conflict with the 
tenth section of the first article of the Constitution ; that it in 
no wise impairs the obligation of any contract between the 
State and the Mississippi Railroad Company, formed by grant 
of the charter of that company, nor as existing with the plain- 
tiffs in error as claiming under them. An elaborate review of 
the arguments on which the pretensions of the plaintiffs in er- 
ror are urged is not here deemed necessary, nor will I enter 
much in detail upon the reasons by which those arguments 
appear to be met and overthrown, but will content myself with 
succinetly stating the decisive conclusions of my own mind 
upon the only question properly presented by this reeord, and 
the legal grounds on which those conclusions are bottomed. 
The rights of the plaintiffs in error, whatever they may be, it 
must be borne in mind, are derived from the charter of the Mis- 
sissippi Railroad Company, or from that of the Planters’ Bank 
of Mississippi, as supposed to possess rights and powers more 
comprehensive than those vested in the former company ; but 
from whichsoever of those companies the plaintiffs in error may 
choose to deduce their rights, these must be restricted to the 
rights and authority vested in the source from which they are 
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drawn. Both the Mississippi Railroad Company and the Plant- 
ers’ Bank of Mississippi are corporations created by statute, de- 
riving their existence and every power and attribute they ever 
possessed from the laws which gave them existence, and from 
these only. ‘The doctrine has been long and repeatedly aflirm- 
ed by this court, that, in interpreting the powers and rights of 
corporations, an essential distinction must be taken between 
corporations existing by the common law (often, nay, necessa- 
rily, traceable to a remote and obscure antiquity), and those 
which are created by statute, whose constitutions and powers 
are defined and ascertained by accessible and visible proofs. 
Into the composition or practices of the former, tradition, im- 
plication, or usage may enter, and thus give room for assump- 
tions of power; with respect to the latter, no such rule, or 
rather misrule, has obtained or been permitted, especially by 
the settled decisions of this day. The adjudications of this 
court, as has been already stated, are too explicit to admit of 
doubt on this subject. ‘Thus, in the case of Head and Amory 
v. "Fhe Providence Insurance Co., 2 Cranch, 127, Chief Jus- 
tice Marshall says, — ‘ Without ascribing to this body (the In- 
surance Company), which in its corporate capacity is the mere 
creature of the act to which it owes its existence, all the qual- 
ities and disabilities annexed by the common law to ancient 
institutions of this sort, it may correctly be said to be precise- 
ly what the incorporating act has made it; to derive all its 
powers from that act, and to be capable of exerting its faculties 
only in the manner which that act authorizes. ‘To this source 
of its being, then, we must recur, to ascertain its powers, and 
to determine whether it can complete a contract by such com- 
munications as are in this record.” 

In the case of Dartmouth College v. Woodward, 4 Wheat. 
636, it is said by the court, that ‘‘a corporation is an artificial 
being, invisible, intangible, and existing only in contemplation 
of law. Being a mere creature of the law, it possesses only 
those properties which the charter of its creation confers upon 
it, either expressly or as incidental to 7s very existence.” In 
the case of The Bank v. Dandridge, 12 Wheat. 64, this court 
said, — ** Whatever may be the implied powers of aggregate cor- 
porations at the common law, and the modes by which those 
powers are to be carried into operation, corporations created 
by statute must depend, both for their powers and the mode 
of exercising them, upon the true construction of the statute 
itself.” In the ease of The Bank of Augusta v. Earle, 13 Peters, 
587, the several authorities just mentioned are cited in the 
opinion of the court; all of them approved, and none of them, 
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it is presumed, will be questioned as not laying down the law 
with perfect accuracy. 
Such being the well-settled rule of this court with respect 
to statutory corporations, let us inquire into its operation on 
the case before us. Neither by the charter granted to the Mis- 
sissippi Railroad Company, or to the Planters’ Bank of Missis- 
sippi, nor to any other banking corporation within the State, 
was the power ever directly given to assign bonds, bills, or 
promissory notes. Is this power necessarily ¢mplied in any of 
| the express grants contained in the charters now under con- 
sideration? It is admitted on all sides that the clause in this 
charter of the Planters’ Bank which authorizes the bank to 
discount bills of exchange and notes, and to make loans, con- 
tains no such direct grant; but it is said that the bank is 
authorized to possess and receive lands, rents, tenements, her- 
editaments, goods, chattels, and effects, to a certain amount, 
and to grant, demise, alien, or dispose of the same for the good 
of the bank; and that this authority confers the power of 
assigning notes discounted by the corporation. Could the 
| doctrine of implied powers, in contravention of the express de- 
cisions of this court just cited, be extended in its utmost lati- 
tude to these statutory corporations, still it would seem difficult, 
even by the greatest violence of construction, to torture the 
language of this charter into an expression of the meaning 
here ascribed to it. The right to acquire and to dispose of 
effects cannot, by the natural import of language, nor by any 
received intendment, be made to signify the power to discount 
bills and notes; much less can it be interpreted to mean the 
power to transfer bills and notes discounted, or securities of 
any description, and beyond this even, the power (in opposition 
to the principles of the common law in reference to choses in 
action) of investing the assignee with the right of maintaining 
an action at law in his own name. The extravagance of the 
construction contended for on behalf of the plaintiffs may be 
seen by bringing it to another test. Let it be supposed that 
the charters of these companies contained not one word about 
rights and powers of banking, as then permitted to other cor- 
porations in the State of Mississippi: suppose, too, they had 
been silent as to any right to discount bills and notes, and had 
been limited to the simple power of receiving and possessing 
goods, chattels, and effects, and of disposing of such effects for 
the good of the bank; would it be pretended that, under this 
latter provision, the power of discounting bills or notes, or of 
discounting at all, was given by the mere import of the word 
effects, — that the power of receiving and disposing of effects 
meant the power of discounting bills and notes? This can 
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hardly be pretended. If, then, this term be not synonymous 
with the words bills and notes when taken in connection with 
the power of discounting and of making loans, how can it be- 
come so by being connected with the right of acquisition and 
enjoyment, or with the jus disponendi? 'The power to sell or 
assign discounted notes cannot be deduced from the clause in 
the charter which authorizes the exercise of the usual banking 
powers granted to the banks of Mississippi, first, because in 
no charter granted by the State is it shown that such a right 
is expressly conferred ; secondly, it is manifest that a traffic in 
the sale of its own paper, or in notes or bills discounted, is con- 
formable neither with the regular functions of a bank, nor rec- 
oncilable with the purposes of its institution. Banks are 
usually created for the purpose of making loans, and this in a 
medium, in theory at least, equal to money; not for the pur- 
pose of borrowing, or of raising means to eke out their daily 
existence by selling off their securities or their own paper. 
Their establishment rests upon the idea of their possessing 
funds of their own as the foundation of their credit and of 
their circulation. The practice of becoming brokers for the 
sale of their own paper or the paper of their customers, to put 
themselves in funds, is not, therefore, one of their regular func- 
tions, and can flow only from an abuse of these functions, and 
is a perversion of the legitimate ends of their creation. So, 
too, it is entirely inadmissible to place this practice of broker- 
age by the bank upon the mere absence of an inhibition in the 
charter ; such a mode of reasoning cuts up entirely the admis- 
sion, that the banks have no power except such as is expressly 
granted or necessarily implied. The fallacy of the idea, that 
the right to dispose of effects conferred by the charter of the 
Planters’ Bank implied the right of an habitual and unrestrict- 
ed sale or brokerage of discounted notes, is exposed by advert- 
ing to another provision of the charter, by which the amount 
of effects of every kind which the bank was permitted to 
acquire and dispose of was positively limited to a specified 
amount. ‘The power of the bank being thus restricted, that 
power could by no sound reasoning be made coincident or co- 
extensive with regular and permanent operations on the part 
of this corporation; for if its banking powers were deduci- 
ble from such a limited privilege, or were dependent upon it, 
of course, when this permitted limit should be attained, the 
operations of the bank would be at an end. It is clear, there- 
fore, that these corporations, restricted as are all statutory cor- 
porations under the decisions of this court, to the express grants 
contained in their charters, and to implications necessary to 
and inseparable from those grants, never were by the provisions 
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of their charters invested with the power to assign bills or 
notes, and much less by such assignment to invest their as- 
signee with the right of suing at law; that whatever power of 
assignment these corporations at any time may have possessed, 
and whatever the effect implied in such assignment, both were 
conferred upon them in common with all other persons, natural 
or artificial, within the State, by a general public law, subject 
at all times to modification or repeal by the authority which 
enacted it. Vid. section 12 of the statute, Howard and Hutch- 
inson’s Laws of Mississippi, p. 373. 

The actual repeal of such a statute cannot correctly be re- 
garded as the violation of any vested right, or the impairing 
of the obligation of a contract, for no one can claim to have a 
perfect and vested right, through all future time, in the mere 
capacity to do an act, from the absence of a law forbidding 
that act. A pretension like this would forestall and prevent 
legislation upon every subject. A wholly different state of 
things would have existed had the assignment to the plaintiffs 
been made anterior to the repeal of the statute, for then the 
rights of these parties would have been vested and complete ; 
but the assignment was in this instance subsequent, by more 
than a year, to the passage of the repealing statute, was a new 
and separate contract, and entered into with necessary knowl- 
edge of its provisions, and made apparently in defiance thereof. 
This view of the question is clearly and forcibly presented by 
the Supreme Court of Louisiana, in the case of Hyde and 
another v. The Planters’ Bank of Mississippi, 8 Robinson, 
416, a case arising upon the laws and charters now under con- 
sideration, and in all its features essentially, nay, mutato nomi- 
ne, literally, the same with the present. It has been said, that, 
in the case from 8 Robinson, the note was made after the 
enactment of the repealing statute. I think that this statement 
is not warranted by the statement of facts in that case. Cer- 
tainly the reasoning of the court rests on no such hypothesis, 
for it covers the whole of the language and policy of the 
statute of Mississippi, and vindicates them to the utmost ex- 
tent. In this case, the note was assigned after the enactment 
of the repealing law, and with full knowledge thereof, and the 
assignment was an independent and posterior contract which 
the law had forbidden. 'The question, then, as to the validity 
of the statute of Mississippi seems to resolve itself into this 
inquiry, — whether a sovereign State of this Union possesses the 
right within her own territory to regulate the formation of con- 
tracts, to define the rights and interests such contracts shall 
give to the parties thereto, and to declare the modes and extent 
in and to which these may be enforced by her own tribunals. 
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To such an inquiry I can give none but an affirmative answer ; 
and any other, I feel assured, is not evoked either by the lan- 
guage or spirit of the Federal Constitution, and would be high- 
ly unjust and inconvenient with respect to the States. 

With regard to the plaintiffs in error, no injustice nor hard- 
ship of any kind is perceived in enforcing against them the 
provisions of the statute of 1840. In the first place, they 
have, with full knowledge of the law, placed themselves di- 
rectly in the attitude of resistance thereto ; for they have en- 
tered into an agreement explicitly inhibited upon grounds of 
public policy, and this long after such inhibition was _pro- 
claimed to every person within the State. In the next place, 
there surely can be no merit in a combination, the effects and 
manifest purposes of which were to deny to the holders of the 
notes of these banking corporations the power of making 
payment to them in their own currency, and to enable the 
latter to seize or to appropriate to themselves or their favorites 
the substance of those very note-holders to whom such right 
of payment was denied. <A proceeding thus subversive of 
justice has not been heretofore sanctioned by this court, and in 
one instance has been, to a certain extent, — indeed, as I think, 
to the whole length of the present case, — directly condemned. 
The case of the United States v. Robertson, 5 Peters, 641, was 
a case in which a judgment had been recovered by the United 
States against the Bank of Somerset for an amount of money 
which had been deposited by a collector in that bank. By an 
act of Congress of the year 1818, it was provided, that, in any 
suit thereafter instituted by the United States against any cor- 
porate body for the recovery of money upon any bill, note, or 
other security, it should be lawful to summon as garnishees 
the debtors of such corporation, who were required to state on 
oath the amount in which they stood indebted at the time of 
serving such summons, for which amount judgment should be 
entered in favor of the United States, in the same manner as 
if it had been due and owing to the United States. On the 
9th of February, 1819, a year after the act of Congress giving 
the remedy by attachment to the United States, the legisla- 
ture of Maryland passed an act declaring that, in payment of 
any debt due to or judgment obtained by a bank within that 
State, the notes of such bank should be received. Attachments 
were laid in behalf of the United States, after their judgment 
against the Bank of Somerset, on debts in the hands of various 
debtors to the bank, and on some of these attachments judgments 
had been obtained. It was contended in behalf of these gar- 
nishees, that they had a right to discharge their debts in the 
notes of the Bank of Somerset, as well in those cases in 
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which judgment had been obtained on attachment by the 
United States as in those wherein there were no judgments. 
Upon this question Chief Justice Marshall, in delivering the 
opinion of the court (p. 659), remarks, first, upon the act of Con- 
gress of 1818, —‘‘ That it operates a transfer from the bank to 
the United States of those debts which might be due from the 
persons who should be summoned as garnishees. They be- 
come, by the service of the summons, debtors of the United 
States, and cease to be debtors of the bank. But they owed 
to the United States precisely what they owed to the bank, 
and no more”; 2. “That the act of the legislature of Maryland 
of 1519, so far as respects debts on which judgments have not 
been obtained, embodies the general and just principles respect- 
ing effects, which are of common application. Every debtor 
may pay his creditor with the notes of that creditor. ‘They 
are an equitable and legal tender. So far as these notes were 
in possession of the debtor at the time he was summoned as 
garnishee, they form a counter claim, which diminishes the 
debt due to the bank to the extent of that counter claim. But 
the residue becomes a debt to the United States, for which 
judgment is to be rendered. May this judgment be discharged 
by the paper of the bank? On this subject the court are di- 
vided. Three of the judges are of opinion, that, by the nature 
of the contract, and by the operation of the act of Maryland 
upon it, an original right existed to discharge the debt in the 
notes of the bank, which original right remains in full force 
against the United States, who come in as assignees in law, 
and not in fact, and who must therefore stand in the place of 
the bank. Three of the judges are of opinion, that the right 
to pay the debt in the notes of the bank does not enter into 
the contract.” May not this decision, I inquire, be considered 
as substantially covering the whole ground of the case before 
us? For, after stating that the garnishees became by the ser- 
vice of the summons the debtors of the United States, and 
ceased to be the debtors of the bank, it goes on to declare, 
that they owed to the United States what they owed the bank, 
and nothing more ; that, by the just and general principles of 
set-off, every debtor may pay his creditor with the notes of that 
creditor, which as to him are an equitable and legal tender. 
And by the unanimous declaration of the court, not until after 
the claim against the garnishee was carried into a judgment, 
and after the allowance of all rights of tender and set-off in 
the notes of the bank, could payment be coerced from him in 
any other medium than the notes of the bank. One half the 
court deemed the garnishee, even after judgment, entitled to the 
same privileges against the ereditor of the bank which he pos- 
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sessed against the bank itself. This right, as between note-hold- 
ers and the assignees of a failing or insolvent bank, is fully sus- 
tained by the Court of Appeals of Maryland in the case of The 
Union Bank of Tennessee v. Ellicot, Morris, & Gill, 6 Gill & 
Johns. 364, and in that of The Bank of Maryland v. Ruff, 7 ib. 
AAS, in which last case the authority of this court is relied on. 
But, at all events, the principles of these decisions are broad 
enough to vindicate the legislation of Mississippi, and the ob- 
jects of that legislation, against the imputation of oppression or 
hardship as respects these plaintiffs, and all who may occupy a 
similar position, if legislation can need vindication or apology, 
the purposes of which are to prevent, if possible, the paper of 
these corporations, spread over the community by them, from 
utterly perishing on the hands of the note-holder, and to dis- 
appoint dishonest combinations to set the public laws at defi- 
ance, and, further, to oppress and ruin the note-holder by taking 
his property, and leaving him the worthless and false and sim- 
ulated representatives of an equivalent. Iam of the opinion, 
that the judgment of the Supreme Court of Mississippi should 
in both these cases be affirmed. 


Order. 
Tue PLANTERS’ Bank v. SHARP ET AL. 


This cause came on to be heard on the transcript of the 
record from the High Court of Errors and Appeals of the State 
of Mississippi, and was argued by counsel. On consideration 
whereof, it is now here ordered and adjudged by this court, 
that the judgment of the said High Court of Errors and Ap- 
peals in this cause be and the same is hereby reversed, with 
costs, and that this cause be and the same is hereby remanded 
to the said court, to be proceeded with in conformity to the 
opinion of this court, and as to law and justice shall appertain. 


Order. 
BALDWIN ET AL. v. PAYNE ET AL. 


This cause came on to be heard on the transcript of the ree- 
ord from the High Court of Errors and Appeals of the State 
of Mississippi, and was argued by counsel. On consideration 
whereof, it is now here ordered and adjudged by this court, 
that the judgment of the said High Court of Errors and Appeals 
reversing the judgment of the Cireuit Court of Jefferson coun- 
ty in this cause be and the same is hereby reversed, with costs, 
and held as entirely void, and that the said judgment of the said 
Circuit Court of Jefferson county be in all things affirmed and re- 
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main in full force and virtue, the said judgment of the said High 
Court notwithstanding ; and that this cause be and the same is 
hereby remanded to the said High Court of Errors and Appeals, 
to be proceeded with in couformity to the opinion of this court, 
and as to law and justice shall appertain. 








Tue New Jersey Steam Navication Company, RESPONDENTS AND 
Apre.iants, v. THe Mercuants’ Bank or Boston, LIBELLANTS. 


A decree of the Circuit Court of Rhode Island affirmed, which was a judgment 
upon a libel in personam against a steamboat company for the loss of specie car- 
ried in their boat by one of the persons called ‘express carriers,’’ and lost by 
fire in Long Island Sound. 


Tuts was an appeal from the Circuit Court of the United 
States for the District of Rhode Island, in the exercise of ad- 
miralty jurisdiction. 

In February, 1839, the State of New Jersey chartered a 
company by the name of the New Jersey Steam Navigation 
Company, with a capital of five hundred thousand dollars, for 
the purpose of purchasing, building, repairing, and altering any 
vessel or vessels propelled by steam, and in the navigation of 
the same, &c., &c.; under which charter they became proprie- 
tors of the steamboat Lexington. 

On the Ist of August, 1839, the following agreement was 
made : — 


“This agreement, made and entered into this Ist day of 
August, A. D. 1839, in the city of New York, by William F. 
Harnden, of Boston, Massachusetts, on the one part, and Ch. 
Overing Handy, President of the New Jersey Steam Navigation 
Company, of the other part, witnesseth : 

“'That the said William F. Harnden, for and in considera- 
tion of the sum of two hundred and fifty dollars per month, to 
be paid monthly to the said New Jersey Steam Navigation 
Company, is to have the privilege of transporting in the steam- 
ers of said company, between New York and Providence, via 
Newport and Stonington, not to exceed once on each day, from 
New York and from Providence, and as less frequently as the 
boats may run between and from said places, one wooden crate, 
of the dimensions of five feet by five feet in width and height, 
and six feet in length (contents unknown), until the 31st of 
December, A. D. 1839, and from this date. 

“ The following conditions are stipulated and agreed to, as 
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part of this contract, to wit: — The said crate, with its con- 
tents, is to be at all times exclusively at the risk of the said 
William EF. Harnden; and the New Jersey Steam Navigation 
Company will not, in any event, be responsible, either to him 
or his employers, for the loss of any goods, wares, merchandise, 
money, notes, bills, evidences of debt, or property of any and 
every description, to be conveyed or transported by him in said 
crate, or otherwise, in any manner, in the boats of the said 
company. 

“ Kurther, that the said Harnden is to attach to his adver- 
tisements, to be inserted in the public prints, as a common car- 
rier, exclusively responsible for his acts and doings, the follow- 
ing notice, which he is also to attach to his receipts or bills of 
lading, to be given in all cases for goods, wares, and merchan- 
dise, and other property committed to his charge, to be trans- 
ported in said crate or otherwise : — 

“<« Take notice. — William F. Harnden is alone responsible 
for the loss or injury of any articles or property committed to 
his care; nor is any risk assumed by, nor can any be attached 
to, the proprietors of the steamboats in which his crate may 
be, and is transported, in respect to it or its contents, at any 
time.’ 

“ Further, that the said Harnden is not to violate any pro- 
visions of the post-office laws, nor to interfere with the New 
Jersey Steam Navigation Company in its transportation of let- 
ters and papers, nor to carry any powder, matches, or other 
combustible materials of any kind, calculated to endanger the 
safety of said boats, or the property or persons on board of 
them. 

‘“‘ And that this contract may be at any time terminated by 
the New Jersey Steam Navigation Company, or by the said 
Harnden, upon one month’s notice given in writing. 

“ Further, that a contract made by the said Harnden with 
the Boston and New York ‘Transportation Company, on the 5th 
day of July, A. D. 1839, is hereby dissolved by mutual consent. 

“Tn witness whereof, the said William F. Harnden has here- 
unto set his hand and seal, and the President of the said New 
Jersey Steam Navigation Company has hereto aflixed his sig- 
nature and the corporate seal of the company. 

“WM. F. HARNDEN, [L. s.] 
CH. OVERING HANDY, President. 
Sealed and delivered in presence of 
Roswe.ti E. Lockwoop.” 


It is proper to remark, that, prior to the date of this agree- 
ment, Harnden had made a similar one with the Boston and 
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New York ‘Transportation Company, which became merged in 
the New Jersey Steam Navigation Company on the Ist of Au- 
gust, 1839. Harnden, having begun to advertise in the news- 
papers in July, 1839, whilst his contract with the Boston com- 
pany was in force, continued to use the name of that company 
in the following advertisement, which was inserted in two of 
the Boston newspapers until the end of the year 1839. 


“Boston and New York Express Package Car. — Notice to 
Merchants, Brokers, Booksellers, and all Business Men. 


‘Wm. F. Harnden, having made arrangements with the 
New York and Boston Transportation, and Stonington and 
Providence Railroad Companies, will run a car through from 
Boston to New York, and vice versd, via Stonington, with the 
mail train, daily, for the purpose of transporting specie, small 
packages of goods, and bundles of all kinds. Packages sent 
by this line will be delivered on the following morning, at any 
part of the city, free of charge. A responsible agent will ac- 
company the car, who will attend to purchasing goods, collect- 
ing drafts, notes, and bills, and will transact any other business 
that may be intrusted to his charge. 

** Packages for Philadelphia, Baltimore, Washington, New 
Haven, Hartford, Albany, and Troy, will be forwarded imme- 
diately on arrival in New York. 

“N. B. Wm. EF. Harnden is alone responsible for any loss 
or injury of any articles or property committed to his care ; nor 
is any risk assumed by, or can any be attached to, the Boston 
and New York Transportation Company, in whose steamers his 
crates are to be transported, in respect to it or its contents, at 
any time.” 


The above-mentioned contract with the New Jersey Steam 
Navigation Company being about to expire, Harnden addressed 
letters, on the 7th and 16th of December, to the President, ex- 
pressing a desire to renew it, and, on the 31st of December, 
received a letter from Mr. Handy, the President, renewing the 
contract for one year from the Ist of January, 1840. 

The New Jersey Company also published the following no- 
tice : — ; 

‘‘ Notice to Shippers and Consignees. 

“ All goods, freight, baggage, bank-bills, specie, or any other 
kind of property, taken, shipped, or put on board the steamers 
of the New Jersey Steam Navigation Company, must be at the 
risk of the owners of such goods, freight, baggage, &c.; and 
all freight consisting of goods, wares, and merchandise, or any 
other property landed from the steamers, if not taken away 
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from the wharf without delay, will be put under cover at the 
risk of the owners of said goods, freight, baggage, &c., in all 
respects whatsoever.” 





The bills of lading, or receipts given by the company, were 
in the following form : — 


“ New Jersey Steam Navigation Company. 
* Received of on board the steamer 
master 

marked and numbered as in the margin, to be transported to 

and there to be delivered to 

or assigns, danger of fire, water, break- 

age, leakage, and all other accidents excepted ; and no package 

whatever, if lost, injured, or stolen, to be deemed of greater 
value than two hundred dollars. 

‘Freight as customary with the steamers on this line. 

‘““N. B. The company are to be held responsible for ordinary 
care and diligence only in the transportation of merchandise, 
and other property, shipped or put on board the boats of this 
line. 

“Dated at the 18 

“(Contents unknown. )” 


In January, 1840, Mr. Harnden received from the Merchants’ 
Bank in Boston a large amount of checks and drafts upon New 
York, which he was to collect in specie, and transmit the pro- 
ceeds to Boston. 

On the 13th of January, 1840, the sum of eighteen thousand 
dollars, in gold and silver coin, was shipped by William F. 
Harnden, and received on board of the steamboat Le *xington, 
said boat being the property of the New Jersey Steam Naviga- 
tion Company, and employed in making regular trips between 
New York and Stonington in Connecticut. The shipment was 
made at New York. The boat left New York about half past 
four o'clock in the afternoon, and in the course of a few hours 
a fire broke out, which totally destroyed the boat, the lives of 
nearly all the passengers and crew, and the property on board. 
The money, amongst the other property, was lost. As the cir- 
cumstances under which the loss took place were much com- 
mented on in the argument, it may be proper to insert the nar- 
rative of Stephen Manchester, the pilot, who was examined as 
a witness : — 

To the third interrogatory he saith :— She was near Hun- 
tington lighthouse, some four miles east of the light, and be- 
tween forty and fifty miles from New York. It was about 
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half past seven o’clock in the evening. I know the hour, be- 
cause we always take down on a slate the hour that we pass 
every lighthouse. This was the business of the pilot. I was 
in the wheel-house when I heard that the boat was on fire. 
Some one came to the wheel-house, and told the wheel-man 
and myself that the boat was on fire. I stepped out of the 
wheel-house and went up to the smoke-pipe. I saw the fire 
blazing up through the promenade deck, around the smoke- 
pipe. The promenade deck was on fire, and was blazing up 
two or three feet. [looked down a scuttle which went through 
the promenade deck, and which was about three or four feet on 
the larboard side, a little abaft of the smoke-pipe ; it was not 
exactly abreast of it or abaft of it, but quartering. The scut- 
tle led down between the after part of the boiler and the for- 
ward part of the engine. In looking through the scuttle I 
saw blaze and smoke, as if she was on fire there. I can’t say 
whether or not the main deck was on fire at that time. I next 
returned to the wheel-house, and hove the wheel hard over 
a-port, which would sheer the boat to the southward, for the 
purpose of running the boat ashore to the nearest land, which 
was Long Island shore. Just as I got the wheel hove a-port, 
Captain Childs came in and put his hand on the spoke of the 
wheel. As he took hold of the wheel, the starboard wheel- 
rope gave way. Within an instant from that time, the smoke 
broke into the wheel-house, so that we were obliged to leave 
it. Captain Childs went out of the wheel-house and went aft, 
and I did not see any thing of him after that. I then stepped 
out, and called to some of our people on the forecastle to get 
out the fire-engine. They got it out. I then told them to get 
out the hose and the fire-buckets. The fire then spread so be- 
tween decks that they could not get at the hose or buckets. I 
then went to the life-boat, and found some men there casting 
off the lashings with which she was fastened to the promenade 
deck. Icaught hold of the lashings, and told them not to cast 
them off till we had attached a hawser to the boat. [sang ont 
to some one on the forecastle to pass up a hawser to attach to 
the boat, which was done. I then told them to take the hawser 
attached to the boat, and to fasten it to the forward part of the 
steamer. ‘The fire then was burning up through the deck and 
around the life-boat, and Tent the lashings, and told the men 
to throw the boat overboard; I then jumped down on to the 
forward deck, caught hold of the hawser, and found that it was 
not made fast to the steamboat, as directed. I found the boat 
was getting away from us, and I sang out to the people about 
there to hang on to the hawser, or we should lose her. They 
let go of the hawser, one after another, until they let the boat 




















JANUARY TERM, 1848. 349 
New Jersey Stcem Navigation Company vo. Merchants’ Bank. 











go. ‘The promenade deck was at that time all of a blaze to 
the bulkhead. It was about fifteen or twenty minutes after I 
first heard of the fire that the life-boat was let go. The life- 
boat was somewhat burnt before she was thrown over. The 
next thing I, with the others on the forecastle, did, was to 
empty the baggage-cars, and attach lines to them, and throw 
them overboard for any one to save himself that could. Some 
of those on the forecastle drew water with what buckets we 
had, and threw it on the fire. I then took the flagstaff and 
another spar that we had knocked off the bulwarks, and fas- 
tened them to those two spars to make a raft to get on to. I 
threw the raft overboard, and several persons, some two or 
three, got on to it; but it was not buoyant enough to hold 
them up. ‘That was all we could do, excepting to throw wa- 
ter, which we did as long as we could. The boat was then 
nearly burnt to the water’s edge, and the forward deck was 
burnt and had fallen in. We then got cornered up so that we 
had no chance to throw water, and were obliged to leave the 
boat to burn. ‘Those left on the forecastle, some eight or ten in 
number, then asked me what they could do to save themselves. 
I then told them that I saw no chance; that we had done all 
that we could do. We then began to get overboard ; some 
hung on to the crates at the forward part of the boat, and some 
got on to the guard. I got down on to the raft I have before 
mentioned. I found it sinking under me, and I lifted myself 
up again by a piece of rope which I had, and which I whipped 
over a spike. Then I jumped from the raft on to the piece of 
guard; and from this guard I got on to a bale of cotton. I 
found a man by the name of McKinney on the bale. After I 
had got on, a man standing on this piece of guard asked if 
there was room on the bale of cotton for another man. | made 
him no answer. He jumped to get on to it, and in doing so 
knocked off McKinney. © 1 hauled McKinney on to the bale 
again, and the man returned to the guard. I found the bale 
was lashed to this piece of guard, and I took my knife and cut 
away the lashings; I took up a piece of board which was float- 
ing by, and shoved the bale clear of the guard, and let it drift 
down the Sound before the wind. McKinney froze to death 
about daylight the next morning, and fell off the bale.  Be- 
tween eleven and twelve o’clock the next day, | was picked 
up by the sloop Merchant, Captain Meeker. When I first heard 
that the boat was on fire, [ had been in the wheel-house, after 
taking my tea, for about twenty-five or thirty minutes.” 

On the 10th of February, 1842, the Merchants’ Bank filed a 
libel in the District Court of the United States for the District 
of Rhode Island, against the New Jersey Steam Navigation 
VOL. VI. Si) 




















350 SUPREME COURT. 





New Jersey Steam Navigation Company v. Mesckionte’ Bank. 








Company, as the owners of the Lexington, for “ a cause of bail- 
ment, civil and maritime.” As the libel is not long, and the 
circumstances of this case are peculiar, it is deemed proper to 
insert it. 


To the Honorable John Pitman, Judge of the District Court 
of the United States within and for the District of Rhode 
{sland. 

“The libel and complaint of the President, Directors, and 
Company of the Merchants’ Bank of Boston, a corporation in- 
corporated by the legislature of the Commonwealth of Massa- 
chusetts, against the New Jersey Steam Navigation Company, 
a corporation incorporated by the legislature of the State of 
New Jersey, owners of the steamboat Lexington, for a cause 
of bailment, civil and maritime : 

“* And thereupon the said President, Directors, and Company 
of the Merchants’ Bank of Boston do allege and articulately 
propound as follows : — 

“First. That the respondents, in the month of January, in 
the year of our Lord one thousand eight hundred and forty, 
were common carriers of merchandise on the high seas from 
the city of New York, in the State of New York, to Stoning- 
ton, in the State of Connecticut, and were then owners of the 
steamboat Lexington, then lying at the port of New York, in 
the State of New York, and which vessel was then used by 
the respondents as common carriers, as aforesaid, for the trans- 
portation of goods, wares, and merchandise on the high seas 
from the said port of New York to the said port of Stonington, 
in the State of Connecticut. 

“Second. ‘That the complainants, on the high seas, and 
within the ebb and flow of the tide, and within the admiralty 
and maritime jurisdiction of the United States and of this 
court, on the thirteenth day of January, A. D. 1840, contracted 
with the respondents for the transportation, by water, on board 
of the said steamboat Lexington, from the said port of New 
York to the said port of Stonington, of certain gold coin, 
amounting to fourteen thousand dollars, and of certain silver 
coin, amounting to eleven thousand dollars, to the libellants 
belonging ; and the said respondents then and there, for a rea- 
sonable hire and reward, to be paid by the libellants therefor, 
contracted with the libellants that they would receive said gold 
coin and silver coin on board of the said steamboat Lexington, 
and transport the same therein on the high seas from said New 
York to said Stonington, and safely deliver the same to the 
libellants. 

“Third. That the libellants, on the said thirteenth day of 
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January, “A.D. 1840, at said New York, delivered to the said 
respondents on board of the said steamboat Lexington, then 
lying at said New York, and within the ebb and flow of the 
tide, and within the admiralty and maritime jurisdiction of the 
United States and of this court, and the respondents then and 
there received on board of said steamboat the said gold coin 
and silver coin, for the purpose of transporting the same by 
water on the high seas from said New York to said Stonington, 
and to deliver the same to the libellants as aforesaid. 

“Fourth. That the steamboat Lexington sailed from said 
port of New York, with the said gold coin and silver coin on 
board, on said thirteenth day of January, A. D. 1840, and bound 
to said port of Stonington; yet the respondents, their oflicers 
servants, and agents, so carelessly and improperly stowed the 

said gold coin and silver coin, and the engine, furnace, machin- 

ery, furniture, rigging, and equipments of the said steamboat 
Were so imperfect and insufficient, and the said re spondents, 
their officers, servants, and agents, so carelessly, improperly, 
and neglige ‘ntly managed and conducted the said steamboat 
Lexington during her said voyage, that, by reason of such im- 
proper stowage, imperfect and insuflicie mt engine, furnace, ma- 
chinery, furniture, rigging, and equipments, and of such care- 
less, improper, and negligent conduct, the said steamboat, to- 
gether with the said gold coin and silver coin to the libellants 
belonging, were destroyed by fire on the high seas, and wholly 
lost. 

“Fifth, That by reason of the destruction of the said 
steamboat Lexington, and of the said gold coin and silver coin, 
the libellants have sustained damage to the amount of twenty- 
five thousand dollars. 

‘Sixth. That the said New Jersey Steam Navigation Com- 
pany are possessed of certain pe ‘sonal property within the said 
Rhode [sland district, and within the ebb and flow of the sea, 
and within the maritime and admiralty jurisdiction of this 
court, to wit, of the steamboat called the Massachusetts, her 
tackle, apparel, furniture, and appurtenances, and of other per- 
sonal ‘property. 

“Seventh. That all and singular the premises are true, and 
within the admiralty and maritime jurisdiction of this court ; 
in verification whereof, if denied, the libellants crave leave to 
refer to the depositions and other proof to be by them exhibit- 
ed in the cause. Wherefore, the libellants pray that process, 
in due form of law, according to the course of admiralty and 
of this court in causes of admiralty and maritime jurisdiction, 
may issue against the respondents, and against the said steam- 
boat Massachusetts, her tackle, apparel, furniture, and appurte- 
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nances, or any other property to the responde nts belonging 
within the said Rhode Island district ; and that the said prop- 
erty, or any part thereof, may be attached and held to enforce 
the appearance of the respondents in this court, to answer the 
matters so articulately propounded, and to answer the damages 
which may be awarded to the libellants for the causes afore- 
said ; and that this court would be pleased to pronounce for 
the damages aforesaid, and to decree such damages to the libel- 
lants as shall to law and justice appertain.” 


On the same day, a monition and attachment were issued, 
directing the steamboat Massachusetts, her tackle, apparel, fur- 
niture, and appurtenances, or any other property to the respond- 
ents belonging, within the Rhode Island district, to be attached. 
All of which was done. 

In May, 1842, the respondents filed their answer, which is 
too long to be inserted. The substance of it was, — 

Ist. They admitted the ownership of the Lexington, and 
her being used for the transportation of passengers, goods, 
wares, and merchandise between New York and Stonington. 

2d. They denied any contract whatever with the libel- 
lants. 

3d. They denied that the libellants ever shipped, or that the 
respondents received from the libellants, any gold and silver 
coin whatever. 

Ath. They asserted that whatever goods were received on 
board the Lexington were received under the advertisements 
and notices mentioned in a previous part of this statement. 

5th. That the usage and custom of the company was to be 
held responsible for ordinary care and diligence only ; and that 
this usage, being well known to the libellants, constituted a 
part of the contract of shipment. 

6th. That the bill of lading, heretofore mentioned, was a 
copy of all the bills of lading given by the company, which 
was well known to the libellants. 

7th. That the notice above mentioned was posted up on 
board the steamboat, and on the wharf, and in the office of the 
company, of which facts the libellants were informed. 

Sth. That the Lexington was accidentally destroyed by fire. 

9th. They denied that the cotton was improperly stowed ; 
that the engine, machinery, &c., were imperfect and insufli- 
cient ; that the officers carelessly, improperly, or negligently 
managed the boat; or that by reason of these things the boat 
was lost. The contrary of all these things was averred; and 
they further averred, that they had complied with the requisi- 
tions of the act of Congress passed on the 7th of July, 1838. 
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In verification of this last averment, they filed the inspec- 
tion certificate, dated on September 23d, 1839. 

On the 18th of October, 1842, the District Court pronounced 
a pro forma decree, dismissing the libel with costs, from which 
an appeal was taken to the Circuit Court. 

Under the authority of the Circuit Court, commissions to 
take testimony were issued, under which a vast mass of evi- 
dence was taken on both sides. 

The libellants offered evidence to prove the following posi- 
tions: — that the furnaces were unsafe and insufficient ; that 
there was no proper casing to the steam-chimney, nor any safe 
lining of the deck where the chimney passed through; that 
dry pine wood was habitually kept in a very exposed situation ; 
that, especially, there was a very improper stowage or disposi- 
tion of the cargo on board, considering what that cargo was; 
that the boat had no tiller chain or rope, such as the act of 
Congress, as well as common prudence, required; that there 
were on board no fire-buckets, properly prepared and fitted with 
heaving-lines ; that the fire-engine was in one part of the boat, 
while the hose belonging to it was kept or left in another, and 
where it was inaccessible when the fire broke out; and that in 
other respects the respondents were guilty of negligence the 
more culpable, as the same boat had actually taken fire in her 
last preceding voyage, and no measure of caution had been 
taken to prevent a recurrence of the accident. 

The respondents, on the contrary, offered evidence to rebut 
that adduced in support of the above, and particularly that the 
boat, hull, engine, boiler, and general equipment were good ; that 
the most experienced men had been employed, without regard 
to expense, in putting her into complete order; that she had a 
captain, pilot, and crew equal to all ordinary occasions, and 
that respondents were not liable if they did not prove fit for 
emergencies which might appall the stoutest ; that the boat was 
well found in tool-chests; that there were on board a suction- 
hose, fire-engine, and hose, as required by the act of Congress ; 
that they were stowed in a proper place ; that sufficient reasons 
were shown why they were not available at the fire ; that there 
were three dozen and a half of fire-buckets on board ; that the 
steering apparatus was good; that the loss of the boat did not 
result from her not having “iron rods and chains” instead of 
“wheel or tiller ropes”; that the parting of the wheel-ropes, 
if occasioned by the fire, did not contribute at all to her loss. 

At November term, 1843, the cause came on to be heard be- 
fore the Circuit Court, when the court pronounced the follow- 
ing decree. 

“This cause came on to be heard upon the libel, the answer 
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of the respondents, and testimony in the case. ‘The respond- 
ents submitted to a decree. 

“Whereupon it is ordered, adjudged, and decreed, that the 
said libellants have and recover of the said respondents the sum 
of twenty-two thousand two hundred and twenty-four dollars, 
and costs of suit, and that execution issue therefor according 
to the course of the court.” 

An appeal from this decree brought the case up to this 
court. 


It was argued by Mr. Ames and Mr. W hipple, for the plain- 
tiffs in error, and Mr. R. W. Greene and Mr. Webster, for the 
defendants. The arguments extended over a wide field, and 
it is impossible to give them in extenso. All that can be done 
will be to place before the reader the leading views of the re- 
spective counsel, and the reasons in support of them. 


The brief filed by Mr. Ames and Mr. Whipple appears to 
contain these views and authorities. It was as follows. 

The libel, after stating that the respondents, as common car- 
riers of merchandise from the city of New York to Stonington, 
in the State of Connecticut, were owners of the steamboat Lex- 
ington, used by them for carrying on their said business, states, 
in articles second and third : — 

“Second. That the complainants, on the high seas, and 
within the ebb and flow of the tide, and within the admiralty 
and maritime jurisdiction of the United States and of this 
court, on the 13th day of January, A. D. 1840, contracted with 
the respondents for the transportation by water, on board of the 
said steamboat Lexington, from the said port of New York to 
the said port of Stonington, of certain gold coin amounting to 
fourteen thousand dollars, and of certain silver coin amounting 
to eleven thousand dollars, to the libellants belonging ; and the 
said respondents, then and there, for a reasonable hire and _ re- 
ward, to be paid by the libellants therefor, contracted with the 
libellants that they would receive said gold and silver coin 
on board of the said steamboat Lexington, and transport the 
same therein, on the high seas, from said New York to said 
Stonington, and safely deliver the same to the libellants. 

“Third. ‘That the libellants, on the said 13th day of Jan- 
uary, A. D. 1840, at said New York, delivered to the said re- 
spondents, on board of the said steamboat Lexington, then 
lying at said New York, and within the ebb and flow of the 
tide, and within the admiralty and maritime jurisdiction of the 
United States and of this court, and the respondents then and 
there received on board of said steamboat, the said gold coin 
and silver coin, for the purpose of transporting the same by 
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water, on the high seas, from said New York to said Ston- 
ington, and to deliver the same to the libellants, as afore- 
said.” 

The libel then proceeds to state the loss of the Lexington, 
whilst on her voyage from New York to Stonington, on the 
13th of January, 1840, and of the gold and silver coin on 
board, by fire, and attributes the loss to the improper stowage 
of the gold and silver coin, the imperfect and insufficient en- 
gine, furnace, machinery, ‘furniture, rigging, and equipments 
of the boat, and her careless,’improper, and negligent manage- 
ment and conduct by the officers, servants, and agents of the 
respondents ; and by reason thereof claims damages to the 
amount of twenty-five thousand dollars. 

The proceeding is in personam, the process being a warrant 
of attachment and monition, both the attachment and monition 
being special. 

The appellants contend that the decree of the Circuit Court 
for the Rhode Island district should be reversed, and the libel 
dismissed, on the following grounds : — 

First. That the contract set forth in the libel, and claimed 
to be proved, and for breach of which damages are sought 
therein, —to wit, a contract to carry the gold and silver coin 
of the libellants, in the steamboat of the ——- nts, from the 
city of New York to Stonington, in the State of Connecticut, 
— is not a contract within the admiralty and maritime jurisdic- 
tion of the courts of the United States; and hence that this 
court, sitting as a court of admiralty, has no jurisdiction of this 
cause. 

Second. ‘That, in fact, the libellants did not deliver to the 
respondents, and the respondents did not receive from the libel- 
lants, the said gold and silver coin to carry, but that the con- 
tract of the libellants was wholly with one William F. Harn- 
den, a carrier and forwarder on his own account and risk, and 
as such contracted with and paid by the libellants ; and hence, 
that if the libellants have any cause of action for the loss of 
their said coin, it is against Harnden, and not against the re- 
spondents, there being no privity of contract between the libel- 
lants and respondents. 

Third. That if, in their own name, which we deny, the 
libellants could pursue the respondents, it could only be by 
virtue of and under the contract of Harnden and the respond- 
ents, for the transportation on board of the boats of the re- 
spondents of Harnden’s express crate; and that, by virtue of 
this contract, Harnden was the insurer of his own crate, whilst 
on board the respondents’ boats, using said boats as his own. 

Fourth. That although, under these circumstances, we can- 











356 SUPREME COURT. 





New Jersey Steam Navigation Company cv. Merchants’ Bank, 





not be liable for any degree of negligence, or for want of suf- 
ficiency in our boat and equipments, to the libellants, with 
whom we did not contract, and for whom we did not carry, we 
deny, as a matter of fact, the charge made against us in the 
libel in this respect, and contend that our boat was stanch and 
strong, and well equipped, and that her loss by fire was not oc- 
casioned by any deficiency in her equipments, or any unskilful- 
ness or negligence in her conduct. 

First point. We say that this court, as a court of admiralty, 
has no jurisdiction of the contract set forth in the libel, —a ear- 
rying contract, stated and claimed to have been made in the city 
and within the body of the county of New York, and to be per- 
formed by the respondents by a trip of their boat, in which she 
passed round the head of New York harbour, up the East Riv- 
er, through a portion of Long Island Sound, to Stonington, 7n- 
Sra fauces terra, — \and-locked the whole way. 

It is well settled that this court will judicially notice geo- 
graphical facts relating to causes before them. In United 
States v. La Vengeance, 3 Dallas, 297, this court took judicial 
notice of the position of Sandy Hook. See, too, The Apollon, 
Q Wheat. 374. In Steamboat Jefferson, 10 Wheat. 428, and in 
Peyroux v. Howard, 7 Peters, 342, this court took judicial no- 
tice of the fact that the tide ebbed and flowed at New Orleans. 

The general question of the jurisdiction of the courts of the 
United States as courts of admiralty, and especially in relation 
to contracts, has been much discussed ; and we refer the court, 
for the general learning and argument upon this subject, to the 
late Judge Winchester’s opinion in The Sandwich, 1 Peters’s 
Adm. Dec. 233, note; Hall’s Adm. Prac., Introduction ; and to 
the opinions of the late Mr. Justice Story, in De Lovio v. Boit, 
2 Gall. 398, &c., and The Schooner Volunteer, 1 Sumner, 550, 
in which a very enlarged admiralty jurisdiction is contended 
for ; and to the very able and critical opinions of Mr. Justice 
Johnson, late of this court, in Ramsay v. Allegre, 12 Wheat. 
611; and of Mr. Justice Baldwin, late of this court, in Bains 
v. The Schooner James and Catharine, 1 Baldwin, 544; and 
to | Kent’s Comm. 367 — 377, 5th ed., where a very restrict- 
ed jurisdiction over contracts is held to have been given to 
the courts of the United States by the provisions of the Con- 
stitution. 

Upon this subject, and in relation to the case at bar, we sub- 
mit to the court the following points and considerations. 

The Constitution of the United States provides, article 3, 
sec. 2, that “the judicial power shall extend to all cases in law 
and equity arising under this Constitution, the laws of the 
United States, and the treaties made, or which shall be made, 
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under their authority ; to all cases affecting ambassadors, other 
public ministers, and consuls ; to all cases of admiralty and mar- 
itime jurisdiction ; to controversies to which the United States 
shall be a party ; to controversies between two or more States, 
between citizens of different States, between citizens of the 
same State claiming lands under grants of different States, and 
between a State, or the citizens thereof, and foreign states, cit- 
izens, or subjects.” 

By this clause, the judicial power of the United States is to 
extend to ‘all cases of admiralty and maritime jurisdiction ” ; 
and whether, considering the letter of the clause, or the nature 
of the cases embraced in it, the jurisdiction of the courts of the 
United States is held to be exclusive. The Sandwich, 1 Pe- 
ters’s Adm. Dec#233, note (Judge Winchester); Martin v. Hun- 
ter’s Lessee, 1 Wheat. 333; Bains v. Schooner James and Cath- 
arine, | Baldwin, 544; 1 Kent’s Comm. 377, 5th ed. 

If this jurisdiction be not imperatively exclusive, by force of 
the Constitution, it may, at least, become exclusive at the op- 
tion of Congress ; and hence the question of its extent becomes 
greatly interesting, both as to the jurisdiction of the States and 
of the common law ; or, in other words, to the right of trial 
by jury. 

The jurisdiction is given over “all cases,” without reference 
to the citizenship of the parties, which indicates the extent ; 
and it is not given over “all admiralty and maritime cases,” 
but over ‘all cases of admiralty and maritime jurisdiction,” 
which indicates the limit of the jurisdiction. 

The word “ jurisdiction ” is necessarily used in direct refer- 
ence to some court, and the reading of the clause, therefore, is, 
“all cases of which admiralty and maritime courts have been 
accustomed to exercise jurisdiction ”; the words ‘“ admiralty ” 
and ‘“ maritime” being synonymous, — the one describing 
the jurisdiction by the name of the court, the other by the 
nature of the causes tried in it. 

The jurisdiction of courts is necessarily a matter of artificial 
law, dependent upon convenience, circumstances, policy ; and is 
usually parcelled out by positive regulations. 

With regard to the Continental maritime courts, and the courts 
of admiralty in England, this has been especially the case. 

Though founded on the customs and usages of the Mediter- 
ranean Sea, collected in the Consulat, these customs and usages 
were adopted and modified to suit the different countries of 
Europe, by positive regulation, and courts established with ju- 
risdiction and rules of decision marked out by the code of each 
state or commercial city. Us et Coustumes de la Mer, pub- 
lished at Bordeaux, 1681; Sea Laws, 254 — 256, 376, 377. 
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Though some matters are within the jurisdiction of all mari- 
time courts, yet it is obvious that on a great variety of subjects 
the codes differ ; and that there is no universal maritime law 
fixing with precision the jurisdiction of courts of admiralty or 
maritime courts. 

'l'’o what source, then, are we to go to ascertain what cases 
are committed to the courts of the United States by the terms 
“eases of admiralty and maritime jurisdiction,” used in the 
Constitution ? 

We submit, first, that we are not to go to the codes or laws 
of France, Spain, Holland, the Hanse Towns, &c., — to coun- 
tries of the civil law, — to ascertain the meaning of these terms, 
thus adopting a varying standard of jurisdiction ; but, as in 
other cases, to the law of the parent country,«England, — the 
country from whence this was settled, and from whence we de- 
rive, in general, all our laws and institutions. 

Second. That, except as a matter of curious speculation, it 
is of no importance — to the question before us it is of no im- 
portance — to ascertain what was anciently or originally the 
jurisdiction of the English admiralty ; but that the question is, 
as a matter of fact, what was it, at earliest, at the settlement of 
the country, or, latest, at the period of the American Revolu- 
tion ; and from the course and practice of courts of admiralty 
in this country, what was understood to be the extent of ad- 
miralty jurisdiction at the time of the adoption of the Consti- 
tution of the United States, when the words referred to were 
used in that instrument. 

Third. That, to the question before the court, it is of no im- 
portance whether, in the struggle between the courts of com- 
mon law and admiralty, the former, carrying out acts of Parlia- 
ment, or, by their own inherent power of prohibition to inferior 
tribunals, transgressing their rightful jurisdiction, restricted the 
jurisdiction of the English admiralty within narrower limits 
than it anciently or originally claimed and exercised ; so that, 
as a matter of fact, it was restricted in its jurisdiction within 
those limits at the periods above referred to. 

Fourth. That it is of no importance to consider the ques- 
tion, whether the terms of the statutes of Richard II. render 
them applicable, as statutes, to this country ; inasmuch as they, 
with the decisions under them, formed a part of the law of 
England, fixed the relative jurisdiction of the courts of admi- 
ralty and common law, and had fixed it centuries before the 
settlement of this country. 

We might with much more reason contend, that the royal 
order of King Edward I. and his lords, and of King Edward 
III., and of his solemn convocation of judges, which were in- 
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tended 1 to restrain the courts of common law, or the inferior 
manorial jurisdictions, were of no binding force upon this coun- 
try, as invasions of the ancient law of England, than can be 
contended on the other side, that solemn acts of Parliament, 
passed so many years ago, are to be disregarded, as showing 
the ancient state of the English law. 

Fifth. That at the settlement of this country, and at the 
Revolution, it is perfectly notorious that the courts of admiralty 
in England not only did not exercise, but did not claim to ex- 
ercise, jurisdiction over such contracts as the one set forth in 
the libel. 

We do not refer to the claims of civilians in their treaties, in 
which they claimed every thing in general terms. Sea Laws, 
208, extracts from Godolphin’s View of the Admiral’s Juris- 
diction. 

From such contracts as that set forth in the libel, the courts 
of admiralty were expressly excluded by the terms of the acts 
of Richard II., confirmed and explained by the acts of Henry 
[V. and Elizabeth. See Acts; Sea Laws, 229, 234, 235, and 
in 6 Vin. Abr. 520, 521. 

These acts were plainly and pointedly intended to restrain 
the jurisdiction of admiralty on waters within the body of a 
county, and especially within all ports and havens. See Brown- 
low, part 2, p. 16; Sea Laws, 333. See cases collected in 2 
Gall. 429, 447, and 6 Vin. Abr. 523 — 527. 

Dr. Browne admits, what some other civilians deny, that 
ports, creeks, and havens are within the restraining acts of 
Richard If. and Henry IV., and that the admiralty jurisdiction 
was excluded from these places by those acts. 2 Browne, Civ. 
and Adm. Law, 92; 3 Dunlap, 33. See, too, opinion of Sir 
Chris. Robinson, in The Public Opinion, 2 Haggard, 398. 

Indeed, the whole criticism by Judge Story, in De Lovio ~*. 
Boit, of the decisions under the statutes of Richard, is intended 
to show rather that they were decided wrongly, than that they 
did not decide that the admiralty had no jurisdiction over con- 
tracts made in ports and havens. 

The undoubted doctrine of the common law courts, since 
these statutes at least, has ever been, that the jurisdiction of 
admiralty over contracts is confined to contracts made upon the 
high sea, to be executed hp a the high sea, of matters in their 
own nature maritime. 2 Gall. 437. 

One great point of dispute between the common lawyers and 
the civilians, in the construction of the statutes of Richard IL, 
was the meaning of the words ‘“ things done upon the sea,” in 
stat. 13 Richard If., and “ things done and arising within the 
bodies of counties,” in stat. 15 Richard IL. . 
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The civilians, and with them agrees Judge Story, contended 
that the words “things done upon the sea” meant “ things 
done touching the sea’’; i. e. maritime afiairs and transactions. 

They liken these words to the words of the French ordi- 
nance of 1400, which gives the admiralty of France “ con- 
noissance et jurisdiction de tous les faits de la mer,’ &c., and 
to the words of the French ordinance quoted by Selden, “ pour 
raison ou occasion de faict de la mer”; that is, Selden says, 
* ab aliquam causam a re maritima ortam” ; and because “ tous 
les faits de la mer’? means maritime transaction, in the French 
ordinance, the argument is, that the words “choses faits sur 
la mer” mean the same thing in the English statute. 2 Gall. 
439. 

Unlike the French admiralty jurisdiction, the English admi- 
ralty jurisdiction, over contracts at least, originally depended 
upon the place where made or transacted; and even, it would 
seem, upon the occupation of the parties to them. See Order 
of King Edward I.; 2 Gall. 402, n. 16; Black Book of Admi- 
ralty, quoted by Judge Story, 2 Gall. 405. 

Sixth. That, as a matter of fact, the courts of admiralty in 
this country, previous to the adoption of the Constitution of the 
United States, so far as their decisions have been considered of 
value enough to be published, never did exercise jurisdiction 
over contracts of the character of that set forth in the libel, but 
held themselves confined to the limits of the jurisdiction of the 
English courts of admiralty. Clinton v. Brig Hannah, Bee’s Adm. 
R. 419, decided by Judge Hopkinson in 1781; Shrewsbury 
v. Sloop 'T'wo Friends, Bee’s Adm. R. 435, decided by Judge 
Bee in 1786. See also The Brig Eagle, Bee, 78, and Pritchard 
v. The Lady Horatia, Bee, 168, the former decided in 1796, and 
the latter in LS0O, after the adoption of the Constitution ; in 
the latter of which, the ground of the jurisdiction of the court 
in the case before it is noticed, and the English cases relied 
on and reviewed. 

Seventh. The terms of the commissions of courts of vice- 
admiralty in this country, in former times, and of the judges 
of admiralty in England, afford no index to the true limits of 
their jurisdiction. ‘They were mere matters of form, and Lord 
Stowell, speaking of his own commission as judge of the High 
Court of Admiralty, says, —“ It is universally known, that a 
great part of the powers given by that commission are totally 
inoperative.” The Apollo, 1 Haggard’s Adm. R. 312, 313. 
See, too, Schooner Volunteer, 1 Sumner, 564, 565. 

Kighth. No case has yet been decided by the Supreme 
Court of the United States, affirming the admiralty jurisdiction 
of the court over a contract of this character. 
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The decisions of the Supreme Court upon the subject of 
their admiralty jurisdiction may be arranged in four classes : — 

1. Cases of material men, proceeding in rem, for repairs done 
or materials furnished. 

The General Smith, 4 Wheat. 438, was the case of a ma- 
terial man proceeding in rem in the domestic port of the ship. 
The libel was dismissed upon the ground, that upon a ship, in 
a domestic port, the maritime law gave no lien for materials 
found, &c., the credit being personal ; and hence, that the pro- 
ceeding in rem could not be maintained. See the obiter dictum 
of Mr. Justice Story in this case, in substance, that, if the libel 
had been in personam, it would have been sustained; com- 
mented on by Mr. Justice Johnson in Ramsay v. Allegre, 12 
Wheat. 611. 

The case of Peyroux v. Howard, 7 Peters, 324, was a libel 
in rem against a domestic vessel in the port of New Orleans, 
brought by a material man, to enforce a lien given by the local 
law of Louisiana in such cases. 

These decisions conform to the decisions of Clinton v. Brig 
Hannah, Shrewsbury v. Sloop Two Friends, and Pritchard v. 
The Lady Horatia, before cited from Bee, which suppose that 
the remedy in admiralty depends upon the fact of a lien. 

The third resolution of the agreement of February 4th, 1632, 
between the judges of the King’s Court of Westminster and 
the judge of the Court of Admiralty and the attorney-general, 
concerning the jurisdiction of the English admiralty, was in 
these words : — 

“Tf suit be in the Court of Admiralty for building, amend- 
ing, saving, or necessary victualling of a ship, against the ship 
itself, and not against any party by name, but such as, for his 
interest, makes himself a party, no prohibition is to be granted, 
though they be done within the realm.” Dunlap’s Adm. Prac. 
14; Hall’s Adm. Prac. 24, 25, Introduction. 

In the time of Charles L, it seems that the English admiral- 
ty had jurisdiction to enforce a len in favor of material men, 
by a proceeding in rem. 6 Vin. Abr. 527. 

2. Cases of possessory, and, perhaps, petitory suits concern- 
ing vessels. 

The case of the Steamboat Orleans v. Phabus, 11 Peters, 
175, 184, was a libel 7” rem, in the nature of a possessory suit, 
brought by one part-owner of a vessel against the others, pray- 
ing that the vessel might be sold, and he paid his advances and 
freight in account with the other part-owners, and his propor- 
tion of the proceeds of the sale. The court below, strangely 
enough, decreed an account and sale. It being shown that the 
boat was employed in plying between New Orleans and Mays- 
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ville, on the Ohio River, —i. e. her substantial employment 
being in waters without the ebb and flow of the tide, though 
she touched waters where the tide ebbed and flowed at one 
terminus of her trips, New Orleans, — the libel was dismissed 
by this court for want of jurisdiction. 

Undoubtedly, had her substantial employment been on wa- 
ters where the tide ebbed and flowed, the court would have 
entertained the suit so far as to decree a stipulation in favor of 
the part-owner, for his security, though the account and sale 
were out of the course of admiralty. 

Possessory suits, in relation to vessels, have always been en- 
tertained by the English Courts of Admiralty without prohibi- 
tion. 

“ Until some time after the Restoration,” says Lord Stowel, 
“the courts of admiralty exercised jurisdiction over petitory 
suits, When it was found by other courts that it belonged ex- 
clusively to them; since which it has been very cautious not 
to interfere at all in questions of this sort.” The Aurora, 3 
Rob. 133, 136. 

Pursuing the same subject in the case of The Warrior, 2 Dod- 
son, 288, he reaflirms the above in regard to petitory suits, and 
adds : —‘*'The jurisdiction over causes of possession was still 
retained ; and although the higher tribunals of the country de- 
nied the right of this court to interfere in mere questions of 
disputed titles, no insinuation was ever given by them that the 
court must abandon its jurisdiction over causes of possession.” 
See, too, 2 Browne’s Civ. and Adm. Law, 113, 114, 397; Dun- 
lap’s Adm. Prac. 24, 29, 30. 

3. Cases of mariners’ wages 

The Steamboat Jetierson, 10 Wheat. 429, was a libel zn 
rem for wages earned on board a steamboat plying between 
Shippingport, in Kentucky, and places up the Missouri River, 
which was dismissed by this court for want of jurisdiction over 
the contract, as one not relating to service performed on waters 
in which the tide ebbed and flowed. 

If the service had been substantially performed on tide-wa- 
ters, the admiralty would have had jurisdiction ; such contracts 
being within the acknowledged jurisdiction of the English 
admiralty. 2 Browne's Civ. and Adm. Law, 36, 37; Dunlap, 
26, 27. 

A. Cases of salvage. 

Hobart et al. v. Drogan et al., 10 Peters, 108, 119, 120, 121, 
was a case of salvage. 

Salvage has always been deemed within the jurisdiction of 
the English admiralty. See the case of The Joseph Harvey, 1 
Rob. 306, in which Sir William Scott says, — ‘It is allowed 
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that the court may, in case of pilotage as well as salvage, direct 
a proper remuneration to be made.” 

Andrews v. Wall, 3 Howard, 568, was also a case of salvage, 
the proceeds being in possession of the court, and ordered to 
be distributed according to an agreement of consortship be- 
tween the salvors. As his Honor, Judge Story, observed, in 
delivering the opinion of the court, it has always been held in 
the English admiralty, as incidental to the jurisdiction of the 
court over the subject of salvage, that the court has power to 
entertain supplementary suits in relation to the proceeds in 
their possession, and to order them to be paid over to the par- 
ties interested according to their right. 

Ninth. We know of no case, out of the first cireuit, in 
which the jurisdiction of the court in admiralty over such a 
contract as this has been affirmed. 

The Sloop Mary, 1 Paine, 671, was a libel to enforce a bot- 
tomry bond, executed by the owner and master in the West 
Indies, to enable him to purchase a cargo. One question was, 
whether the case was within the admiralty jurisdiction of the 
court, the bond being made by the owner as owner of the ves- 
sel, since as master he could not have made such a bond for the 
mere purchase of cargo, but only for necessary supplies and re- 
pairs. ‘The court sustained their jurisdiction, upon the ground 
that this was a maritime contract, the vessel being hypothecat- 
ed for the payment of the sum loaned, and the payment being 
contingent upon the safe arrival of the vessel. 

In Wilmer v. Smilax, 2 Peters’s Adm. Dec. 295, the District 
Court of Maryland sustained jurisdiction of a libel on a bot- 
tomry deed executed by the owner in a home port. This is 
going farther than this court has intimated it felt authorized to 
go. 4 Cranch, 328. 

That the English admiralty has always had undisputed ju- 
risdiction over bottomry bonds, and of all contingent hypothe- 
cations of cargo and freight, is well settled; the jurisdiction 
depending, not upon the consideration of the contract, but upon 
whether the payment be contingent upon the arrival of the 
vessel. The Barbara, 4 Rob. 1; The Zodiac, 1 Haggard, 325 ; 
The Atlas, 2 Haggard, 48; The Murphy, 2 Browne’s Civil and 
Adm. Law, 530; Dunlap’s Adm. Prac. 27, 28. 

Second point. That, in fact, the libellants did not deliver 
to the respondents, and the respondents did not receive from 
the libellants, the said gold and silver coin to carry, but that 
the contract of the libellants was wholly with one Wm. F. 
Harnden, a carrier and forwarder on his own account and risk, 
and as such contracted with and paid by the libellants ; and 
hence, that if the libellants have any cause of action for the 
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loss of said coin, it is against Harnden, and not against the re- 
spondents, there being no privity of contract between the libel- 
lants and respondents. 

Harnden was the collector of drafts, &c., for the Merchants’ 
Bank, in the city of New York, and carrier of the specie in 
question. 

His business was that of a carrier and forwarder of specie, 
small packages, &c., collector of drafts, purchaser of goods, &c., 
carried on in offices kept by him in New York and Boston, and 
how he did his business as a carrier is proved by Harnden, 118, 
121; Lockwood, 102, 105. 

His mode of carrying between New York and Stonington is 
shown by his agreements with the respondents, owners of boats 
plying between those places. 

The agreement of August, 1839, provides, “that the said 
William EF. Harnden, for and in consideration of the sum of 
$250 per month, to be paid monthly to the said New Jersey 
Steam Navigation Company, is to have the privilege of trans- 
porting in the steamers of said company, between New York 
and Providence, via Newport and Stonington, not to exceed 
once in each day, from New York and from Providence, and 
as less frequently as the boats may run between and from said 
places, one wooden crate, of the dimensions of five feet by five 
feet in width and height, and six feet in length (contents un- 
known), until the 3lst December, A. D. 1839, and from this 
date. 

“The following conditions are stipulated and agreed to, as 
part of this contract, to wit: — The said crate, with its con- 
tents, is to be at all times exclusively at the risk of the said 
William F. Harnden; and the New Jersey Steam Navigation 
Company will not, in any event, be responsible, either to him 
or his employers, for the loss of any goods, wares, merchandise, 
money, notes, bills, evidences of debt, or property of any and 
every description, to be conveyed or transported by him in said 
crate, or otherwise, in any manner, on the boats of said com- 
pany. 

“Further, that the said Harnden is to attach to his adver- 
tisements, to be inserted in the public prints, as a common car- 
rier, exclusively responsible for his acts and doings, the follow- 
ing notice, which he is also to attach to his receipts or bills of 
lading, to be given in all cases for goods, wares, and merchan- 
dise, and other property committed to his charge, to be trans- 
ported in said crate or otherwise : 

«Take notice. —William I. Harnden is alone responsible for 
the loss or injury of any articles or property committed to his 
care ; nor is any risk assumed by, nor can any be attached to, 
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the proprietors of the steamboats in which his crate may be, 
and is transported, in respect to it or its contents, at any time.’ ” 
Schedule I, printed rec. 128. Harnden applies for renewal of 
contract, by letter, of date Boston, December 7, 1839, schedule 
I, printed rec. 129; Handy replies, by letter, of date New York, 
December 9, 1839, schedule K, printed rec. 130; Harnden’s 
letter, of date Boston, December 16, 1839, schedule L, printed 
rec. 130; Handy’s letter, of date New York, December 31, 
1839, schedule M, printed rec. 130, 131. To this Harnden 
makes no reply, waiting until he came to New York, Harn- 
den’s deposition, printed rec. 121, answer to third cross-inter- 
rogatory. He was kept back by bad weather (Lockwood’s 
deposition, printed rec. 104, answer to twenty-second interrog- 
atory); but under same contract, with same advertisements, 
continues to transport his crate in the boats of the New Jer- 
sey Steam Navigation Company, as before ; and on coming to 
New York, on the 24th of February, 1840, formally renews the 
contract as proposed by Handy in his letter of December 31, 
1839. During the interval between the date of this letter and 
the 24th of February, 1840, the Lexington was lost. See Harn- 
den’s deposition, 120; Brigham’s, 28, answers to first, second, 
third, and fourth cross-interrogatories ; ib. 141; Lockwood’s, 
104, twenty-third interrogatory ; schedule N, printed rec. 131, 
132. Harnden had acted as carrier for the bank before this 
transaction. Harnden’s deposition, 120, answers to thirteenth, 
seventeenth, and eighteenth interrogatories, and to tenth cross- 
interrogatory. 

He was not our agent, but did business for himself. They 
employed him, and not us, and were bound to know in what 
character he acted; the presumption being, that he who is em- 
ployed is alone responsible for his acts and contracts. 

The burden is upon the libellants to show that Harnden’s 
acts and contracts bind us, he doing business as a carrier, on 
his own account, in fact and appearance. 

We are not bound, therefore, to bring home to the libellants 
knowledge of the terms of his contract with us; and his no- 
tices of these terms are not our notices, but his own; stipulat- 
ed for, it is true, in our contract with him, ev abundanti cau- 
tela, but our exemption from responsibility coming from our 
relation to Harnden and our contract with him, and not from 
the fact that his notices were brought home to his employers. 

But the Merchants’ Bank actually knew that Harnden did 
business for himself, and was alone to be responsible. He dis- 
tributed ten thousand notices to that effect, and especially sent 
them to the Boston banks. Harnden’s deposition, 119, an- 
swers to fourth, fifth, sixth, seventh, eighth, and ninth inter- 
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rogatories, page 121, answer 121; answer to tenth cross-inter- 
rogatory. 

He advertised to that effect in the Boston newspapers, some 
of which this bank took. Curtis’s deposition, 153 ; Champ- 
ney’s, 153; Nichols’s, 154; advertisement, 155 ; Conant’s, 153 
— 155. 

Harnden was not the agent of the Merchants’ Bank to ship 
their coin with us. He was their agent to collect their drafts 
in New York, but their carrier to transport the proceeds to 
them at Boston. He used our boats under general express ar- 
rangements, for the carrying on of his own business, made be- 
tween him and ourselves, by which both are bound, and which 
necessarily excluded all tacit agreements between us and his 
customers. 

We carried Harnden’s crate for him, — not its contents for 
his employers. We are, therefore, no carriers for the Mer- 
chants’ Bank; there is no contract — no privity of contract — 
between them and us. 

Hence, we cannot be liable to the Merchants’ Bank ; but, 
if at all, only to Harnden, on our contract with him. Rey- 
nolds v. Toppan, 15 Mass. Rep. 370; King v. Lenox, 19 
Johns. 235, 236; Walter v. Brewer, 11 Mass. Rep. 99; Ward 
v. Green, 6 Cowen, 173; Allen v. Sewall, 2 Wendell, 327; S. 
C. in error, 6 ib. 335; Halsey v. Brown, 3 Day, 346 ; Portugal 
coin case, Abbott on Ship. 119; Cas. Temp. Hardw. 85, 1 M4; 
Butler v. Basing, 2 Car. & Payne, 613 ; Citizens’ Bank v. Nan- 
tucket Steamboat Company, 2 Story, 32-34, 46. 

Again, in case of valuables, as jewels and precious stones, 
gold and silver coin, carried either by land or sea, it not being 
the custom of the carrier to carry such things without a special 
acceptance, he shall not be liable for their loss, unless he ac- 
cepts them and is paid for them. Kenrig v. Eggleston, Aleyn, 
93 ; commented on by Lord Mansfield, in Gibbon v. Paynton, 
A Burr. 2301. Cases of baggage decided by Lord Holt, and 
collected in 1 Vin. Abr. 220; and see 1 Wheat. Selwyn, 301, 
No. 1, and cases cited. Orange County Bank v. Brown et al., 
9 Wend. 85; Pardee v. Drew, 25 ib. 459; Citizens’ Bank v. 
Nantucket Steamboat Company, 2 Story, 32-34, 46; Statutes 
11 Geo. 4, and 1 Wm. 4, ch. 38, 68, found in 2 Kent’s Comm. 
609, note ¢; 2 Stephens’s N. P., art. Carrier, in relation to 
land-carriers. Statutes 7 Geo. 2, ch. 15; 26 Geo. 3. ch. 86; 
53 Geo. 3, ch. 159, found in 2 Kent’s Comm. 606. Abbott on 
Shipping, part 3, ch. 4, sect. 8, 9, and in chap. 5, on Limita- 
tion of ree" of Ship-owners. See Hinton v. Dibbin, 
2 Adol. & Ell. (N. S.) 646, reviewing obiter dicta in Boys v. 
Pink, 8 Car. & Payne, 361, and in Owen v. Bur nett, 2 Cromp. 























JANUARY TERM, 1848. 367 








New Jersey Steam Navigation Company v. Merchants’ Bank. , 





& Mees. 353; 8S. C., 4 Tyrwhitt, 133, in construction of stat- 
utes 11 Geo. 4 and 1 Wm. 4, ch. 68. 

We neither received, were paid for, nor carried, with our 
knowledge, the gold and silver coin of the Merchants’ Bank. 

The warranty of sufficiency of boat, equipments, &c., is im- 
plied in the contract of carriage in favor of him whose goods 
are contracted to be carried. It follows, that, if we did not 
contract to carry for the Merchants’ Bank, we did not warrant 
the sufficiency of our means of carriage to them. 

Third point. That if in their own name, which we deny, 
the libellants could pursue the respondents, it could only be by 
virtue of and under the contract of Harnden and the respond- 
ents for the transportation on board of the boats of the respond- 
ents of Harnden’s express crate ; and that, by virtue of this 
contract, Harnden was the insurer of his own crate whilst on 
board the respondents’ boats, using said boats as his. own. 

The contract between Harnden, by its terms, throws the 
whole risk of the carriage of his crate and contents exclusively 
on him, — in any event, at any time. No policy forbids such 
a contract. 

In England it is well settled that a carrier may limit his re- 
sponsibility by a special acceptance. Kenrig v. Eggleston, 
Aleyn, 93; Rolles, Ch. J., Southcote’s case, 4 Coke, Rep. 84; 
Coke, Ch. J., Slue v. Morse, 1 Vent. 190, 288; Hale, Ch. J., 
Lyon v. Mells, 1 Smith, 484; 8. C., 5 East, 428; Abbott on 
Ship., part 3, ch. 4, sec. 8, p. 296, ed. 1822. 

See old and new form of bill of lading. Abbott on Ship., 
part 3, ch. 2, sec. 3, p. 216, ed. 1829; 1 Bell’s Comm. 454, 
A471, Ath ed.; Gibbon v. Paynton, 4 Burr. 2301; see Yates, J., 
Peake’s N. P. Cases, 150; 2 Taunt. 271; 1 Bell’s Comm. 380, 
384, 4th ed., book 1, part 1, ch. 4, sec. 3, American Bills of 
Lading ; see Gordon v. Buchanan, 5 Yerger, 71; Johnson v. 
Friar, 4 ib. 48 ; Atwood v. Reliance Transp. Co., 9 Watts, 87 ; 
Relf v. Rapp, 3 Serg. & Watts, 35. 

It is well settled in England, that a common carrier may 
limit his responsibility by notices brought home to the knowl- 
edge of his customers. Nicholson v. Willan, 5 Hast, 513; 
Gibbon v. Paynton, 4 Burr. 2301; Yates, J., and Aston, J., 
Evans v. Soule, 2 M. & 8.1; Latham v. Ratley, 2 B. & C. 
20; Harry v. Packwood, 2 Taunt. 264; Leeson v. Holt, 1 
Starkie, 186; Mawing v. Todd, ib. 72; Lowe v. Booth, 13 
Price, 329; Riley v. Horne, 5 Bingh. 217; Brooke v. Pickwick, 
A Bingh. 218. 

The same doctrine prevails in America. Gordon v. Little, 8 
Serg. & Rawle, 533; Atwood v. Reliance Transp. Co., 9 Watts, 
87; Orange County Bank ev. Brown, 9 Wend. 115, Nelson, J. ; 
Phillips v. Earle, 8 Pick. 182; Bean v. Green, 3 Fairf. 422. 
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As to the extent of a carrier’s liability under such notices. 
Smith v. Horne, 8 Taunt. 144; Lowe v. Booth, 13 Price, 329 ; 
Brooke v. Pickwick, 4 Bingh. 218; Owen v. Burnett, 2 Cromp. 
& Mees. 360; Wyld v. Pickford, 8 Mees. & Wels. 443. 

By special contract a carrier may dispense with all responsi- 
bility ; and, in this respect, a special agreement differs from no- 
tice. 1 Bell’s Comm. 380-384, 4th ed., book 1, part 1, ch. 4, 
sect. 2. 

The cases of Cole v. Goodwin, 19 Wend. 280, Nowlen v. 
Hollister, ib. 246, 247, Clark v. Faxton, 21 ib. 153, and Gould 
v. Hill, 2 Hill, 623, are cases of lost baggage of passengers or 
goods carried by land. See Schieffelin v. Harvey, 6 Johns. 180 ; 
McArthur v. Sears, 21 Wend. 194; which show that, as com- 
mon carriers by water, under a contract for the carriage of 
goods, and especially valuables, deliberately made, we should 
be entitled to the benefit of the terms of our special agreement 
with Harnden, under which the libellants must claim, if at all. 
See 2 Kent’s Comm. 601, 608. 

But we were not common carriers of this crate and its con- 
tents. A common carrier as to some things is not necessarily 
acommon carrier as to others. Citizens’ Bank v. Nantucket 
Steamboat Co., 2 Story, 32 — 34, 46, &c. 

The agreement between us, as the owners of steamboats, and 
Harnden, a carrier, was a permanent. arrangement, by virtue 
of which he was to have the privilege of sending his crate by 
our boats, and to carry on his business in our boats. 

This he could not exact of us as a common carrier for him, 
and we did not perform as a common carrier. Story on Bail- 
ments, 512, § 508; ibid. 483, ¢ 476; Jencks v. Coleman, 2 
Sumner, 224, 225; Story on Bailments, 581 -— 583, $ 591, a, 
583, n. L; 1 Vin. Abr. 220, and cases cited. 

In New York it is perfectly well settled that any other 
bailees, except common carriers, may make what contracts, and 
provide for what limitations of responsibility, they will, and 
the courts will fairly carry out the contract. Alexander v. 
Greene, 3 Hill, 1; 2 Kent’s Comm. 608, note a. 

In New York a bailee, under such a contract as that between 
Harnden and ourselves, is liable only for fraud. bid. 

It is like a case of charter-party, in which the charter-party 
settles the responsibilities of the parties to it. Abbott on Ship., 
part 3, ch. 1, Contract of Affreightment. 

Fourth point. That, although under these circumstances 
we cannot be liable for any degree of negligence, or for want 
of sufficiency in our boat and equipments, to the libellants, 
with whom we did not contract, and for whom we did not car- 
ry, nor to Harnden for any misconduct short of fraud or wil- 
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ful injury, yet * we deny, as a matter of fact, the charge made 
against us in this respect, and contend that our boat was stanch 
and strong, and well equipped, and that her loss by fire was not 
occasioned by any deficiency in her equipments, or any unskil- 
fulness or negligence in her conduct. 

Admitting that we could be liable to them on this ground, 
the burden, as in case of every other breach of contraet, is up- 
on him who alleges and claims for a breach, — the libellants 
here. ‘They must prove, — 

Ist. The insufficiency, &c. 

2d. That their loss was caused by that insufficiency, and not 
merely its abstract existence. 1 Bell’s Comm. 460, 4th ed., 
book 3, part 1, ch. 5, sec. 2, paragraph 499, L. B. 3; Pothier, 
Chartre Partie, vol. 1, p. 319; Havelock v. Geddes, 10 East, 
555; Sharp v. Grey, 9 Bingh. 459; Alde "% J., Bremmer v. 
Williams, 1 Car. & _— 414; Best, J Jones v. Boyce, 1 
Starkie, 495; Bell v. Reed, 4 Binney, 127 : : Hart v. Allen, 2 
Whart. 120; ‘Reed v. Dick, 8 Watts, 479; Amies v. Stevens, 
1 Stra. 128. 

The question has been, whether a carrier is ever liable for a 
secret defect. Pothier, C hartre Partie, vol. 1, p. 319; Sharp v. 
Grey, 9 Bingh. 459 ; Alderson, J., Christie v. Griggs, 2 Camp. 
81; Bremmer v. Williams, 1 Car. & Payne, 414; Story on 
Bailments, $$ 509, 562, 571, a, 592, and authorities cited. 

However thie may be, as a general question, we contend that, 
under a contract by which all risk was excluded from us, we 
are not to be liable for secret defects in our boats, machinery, 
&e. 

Our boat, hull, engine, boiler, and general equipment were 
good, by the proof. (Here the counsel entered into a minute 
examination of the testimony. ) 

The act of 1838 is a penal act, imposing new duties upon 
carriers, and does not apply to a boat engaged in the waters in 
which the Lexington was employed, when lost, but only to 
boats voyaging “at sea,” or in the specified larger lakes. See 
8th and 9th sections of the act of 1838. 

Compare the 8th and 9th sections of the act with the 3d, 
Ath, 5th, and 6th sections, and it will be seen that the word 
“sea,” in the act, does not mean “ bay, river, or other naviga- 
ble waters of the United States,” but “ altum mare,” “ high 
or open sea,” in the common sense of the term. 

But, finally, the loss of the Lexington did not result from 
her not having ‘iron rods and chains,” instead of ‘ wheel or 
tiller ropes,”’ required by the statute. 

The boat, when found to be on fire, should have been stop- 
ped ; and this seems to have been the captain’s attempt, at one 
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time. The parting of the wheel-ropes, if occasioned by the 
fire, did not contribute at all to her loss. 

The want of the steering apparatus required by the statute, 
not being the cause of her loss, is no ground for damages, with- 
in the authorities above cited. 


Mr. R. W. Greene, for the defendants in error, argued the 
question of jurisdiction first, and then the following points : — 

1. That the respondents were common carriers. 

2. That common carriers are liable for all losses, except those 
which arise from the act of God, the public enemies, or the fault 
of the owner of the goods. 

3. ‘That common carriers cannot limit their liabilities by no- 
tice. 

4. That even a special agreement to exempt a common 
carrier from the legal liabilities of his employment would be 
void. One cannot be a common carrier, receiving the compen- 
sation of common carriers, and yet be exempted or excused 
from the proper responsibilities of his employment. 

5. That if there be any doubt of the correctness of the fore- 
going propositions, according to the law of England or other 
countries, there is none according to the law of New York, 
where the shipment in this case was made. 

6. But if the libellants be wrong on the general point (viz. 
that common carriers cannot, in New York at least, limit their 
responsibility at all by notice), still the effect of notice, if any 
effect whatever be given to it, can only be to relieve the car- 
rier from liability for extraordinary losses or occurrences. He 
is still liable for losses within his own warranty, express or im- 
plied, or occasioned by his own negligence or misconduct. 

The libellants contend, therefore, 

7. That there is no sufficient proof of notice in this case ; 
and, — 

8. That if notice be proved, it does not relieve the respond- 
ents from their impiied warranty with regard to the vessel, her 
seaworthiness, her equipment, the competency of her crew and 
commander, the mode of stowing cargo, and the navigation 
and general management of her as a carrying vessel. 

And the libellants will maintain, as a rule of evidence fit to 
govern this case, that if a vessel be lost in fair weather, with- 
out the presence of any external cause or occurrence adequate 
to the production of the loss, the legal presumption is that she 
was either unseaworthy or was improperly navigated, conduct- 
ed, or managed ; and to discharge the respondents, this pre- 
sumption must be met, answered, and overthrown, by clear and 
satisfactory proof. 
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The libellants contend that there is in the case no such clear 
and satisfactory proof as is suflicient to overcome the legal pre- 
sumption ; and they insist, further, that there is proof that, in 
point of fact, the respondents’ warranty was not complied with 
in various respects, and among others in these, viz. : — that the 
furnaces were unsafe and insufficient ; that there was no proper 
casing to the steam-chimney, nor any safe lining of the deck 
where the chimney passed through ; that dry pine wood was 
habitually kept in a very exposed situation ; that, especially, 
there was a very improper stowage or disposition of the cargo 
on board, considering what that cargo was; that the boat had 
no tiller chain or rope, such as the act of Congress as well as 
common prudence required ; that there were on board no fire- 
buckets, properly prepared and fitted with heaving-lines ; that 
the fire-engine was in one part of the boat, while ‘the hose be- 
longing to it was kept or left in another, and where it was in- 
accessible when the fire broke out ; and that in other respects 
the respondents were guilty of negligence, the more culpable, 
as the same boat had actually taken fire in her last preceding 
voyage, and no measure of caution had been taken to prevent 
a recurrence of the accident. 

Ist point. As to the question of jurisdiction. 

The counsel upon the other side have argued this question 
as if it were the decision of the court which vested the juris- 
diction in it, immediately under the Constitution, without the 
intervention of an act of Congress, and that if the court were 
to decide with us, the jurisdiction must remain in its full ex- 
tent until an alteration of the Constitution. But the Constitu- 
tion vests in Congress the power to distribute this jurisdiction 
amongst the courts of the United States, as the public good 
may require. ‘The courts only take what Congress confers. 
Congress may confer a jurisdiction as large as the grant con- 
tained in the Constitution, as they have done in the Judiciary 
Act of 1789; or they may abridge and restrict the jurisdiction 
within such limits as they think proper. They may enact the 
statutes of Richard, with my Lord Coke’s construction. They 
may even take away the jurisdiction over seamen’s wages and 
bottomry bonds. Congress can also regulate the forms of pro- 
cess aud the modes of proceeding in the courts of admiralty, 
and can provide for the trial by jury of all issues. 

Upon such a construction of the grant, the people retain the 
whole subject under their own control, to be regulated as ex- 
perience and the progress of events may render expedient. If 
they find it too large under the Judiciary Act of 1789, they can 
limit it; if they prefer that the remedy should be confined to 
cases an rem, they can so restrict it; if they wish a process in 
personam as well as in rem, they can leave the law as it is. 
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Whereas, by the construction contended for by our adversa- 
ries, the court are urged to disable Congress, and the people 
through Congress, from conferring such jurisdiction as their 
interests may require. The statutes of Richard, with my Lord 
Coke’s construction of them, become a part of the Constitution 
of the United States, and impose upon the people and Con- 
gress a perpetual disability to enlarge the jurisdiction, however 
much their interests may require it, without an alteration of 
the Constitution. ‘The members of the Convention were states- 
men, civilians, and common lawyers; they were engaged in 
framing an instrument of government, which they hoped, and 
which we hope, will endure for ages. The great objects of 
the confederacy were commerce and union. Is it not absurd 
to suppose that men, engaged in such a work, would have in- 
corporated into the compact of government such distinctions 
as to remedies 7m rem and in personam as are contended for 
by the counsel for the respondents? Would they not have 
conferred the larger power upon Congress, and thus left the 
subject to be regulated as experience should show was most 
expedient ? 

It is said, however, in answer to this, that, if the court 
should now decide that it does not possess the jurisdiction, 
Congress can hereafter enlarge the jurisdiction. But the pres- 
ent grant is coextensive with the grant of power to Congress 
itself in the Constitution. 'The words used are the same in 
both instruments. If, then, Congress have already exhausted 
their power by vesting the courts with the whole of it, how 
can any fund remain in reserve upon which Congress can draw 
for a fresh supply ? 

But it is contended, by the counsel upon the other side, that 
the English system of admiralty, as it existed in 1787, became 
bodily transferred, just as it then stood, into the Constitution 
of the United States. Without inquiring, for the present, 
into the absurd, contradictory, and inconsistent principles upon 
which the common lawyers of England had placed the sys- 
tem, let us examine how far it would.be suitable and appropri- 
ate to the United States, — how far it would be adapted to our 
condition, and adequate to carry out one of the great objects 
for which the people adopted the Constitution. This object 
was to promote commerce. The preamble indicates this. The 
United States was a maritime nation, with an immense extent 
of sea-coast, indented with bays, rivers, and harbours, the nav- 
igation of which was dangerous. A few considerations will 
serve to show that the limited construction contended for by 
the other side would eminently fail in promoting this essential 
object of the union. 
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As to pilotage. 

The English admiralty had no jurisdiction over pilotage, ex- 
cept upon the high seas, where it was not needed. 

(Mr. Greene here illustrated the necessity of the supervision 
of the federal government over the subject of pilotage, be- 
cause of its importance, its peculiar applicability to admiralty 
jurisdiction, the meritorious character of the services rendered, 
&c., &c.; also over the subject of material men, inasmuch as 
the States were foreign to each other as to jurisdiction; also 
over the subject of salvage, inasmuch as the English admiralty 
had jurisdiction over salvage only where the property of the 
ship wrecked was not cast ashore; see 5 Howard, 452; also 
over the subject of collisions in bays, harbours, and navigable 
rivers, which are purely a maritime subject, and more apt to 
occur than collisions on the high seas. ) 

The subject of affreightment is not within the admiralty ju- 
risdiction of England, although the subject of seamen’s wages 
is so. But freight is the mother of wages. The whole sub- 
ject of affreightment is purely maritime, and within the juris- 
diction of all the Continental courts, and of Scotland, to this 
day. 1 Sumner, 555, 558, 559. 

What are the history and principles of English admiralty ju- 
risdiction, as settled by the common law courts? The prinei- 
ple is, that if a contract be made upon land, to be performed 
upon the sea, or made upon the sea, to be performed upon — 
the courts of admir uty have no jurisdiction. But they can 
only interfere where contracts are made upon the sea, a be 
performed upon the sea, — such as a note of hand, given at sea, 
to be paid at sea, or an agreement to convey real estate, to be 
executed _ the voyage. Lord Kenyon admitted this to be 
absurd. In 3 T. R. 267, he says, —“ If the admiralty have ju- 
risdiction over the subjec t-matter, to say that it is necessary for 
the parties to go upon the sea, in order to execute the imstru- 
ment, borders upon absurdity.””. The common law, as to all 
other than maritime contracts, is, that the law of the place of 
performance is to govern; but this rule is set aside as to admi- 
ralty. ‘The general rule which governs all courts, as to their 
jurisdiction, is the subject-matter. This is the rule in chan- 
cery, in the ecclesiastical courts, and the common law courts, 
upon every branch of jurisdiction except the admiralty ; and in 
that case alone the inquiry is, not whether the contract be of 
a maritime nature, but whether it was made within the body 
of acounty. The statutes of Richard are relied upon for this 
rule, and these statutes are declared by Lord Coke to be in 
affirmance of the common Jaw. From whatever source this 
rule of jurisdiction was derived, — whether from the statutes 
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of Richard or from the common law,—if it be an arbitrary 
rule, and not founded in any just principle, it is unreasonable 
to suppose that the people of the United States meant to make 
it a part of their federal compact. But neither the common 
law nor the statutes of Richard are justly chargeable with this 
absurd rule of jurisdiction. It rests entirely upon the author- 
ity of Lord Coke, who was a great common lawyer, but no 
civilian. 

(Mr. Greene then cited the ancient commissions in admiral- 
ty, the ordinance of Edward L, confirmed by ordinance of 
Edward III., the statutes of Richard Il. and Henry IV., to 
show that the object of all of them was to place the admiralty 
jurisdiction in the same position where Edward III. had placed 
it, which did not justify the rule im question. ) 

The history of Lord Coke’s controversy with Lord Chancel- 
lor Ellesmere shows the extent to which he desired to push 
the exclusive jurisdiction of the courts of common law. 3 BI. 
Comm. 44. Lord Coke’s enmity to the admiralty has been a 
subject of comment by the common law judges in later times, 
particularly by Mr. Justice Buller ; but they were bound by the 
authority of his decisions, however much they may have con- 
demned the principle on which they were founded. And 
now, at this late day, this court are called upon to incorporate 
these decisions into the American Constitution, and thus de- 
prive the American people of the power, through their repre- 
sentatives in Congress, so to regulate this jurisdiction as their 
interests may require. 

The preservation of the trial by jury is said to be the great 
object for which these decisions were made. It was alleged 
that the admiralty had no trial by jury, that the judge was the 
immediate representative of the crown, and that the subject 
had no participation in the proceedings of his court. This 
was very plausible in England, but it has no application to 
this country; and even in England itself the reason is not 
sound. If the trial by jury be of such importance as to ex- 
clude the admiralty jurisdiction from certain classes of cases 
of a maritime character, why is the jurisdiction of the Lord 
Chancellor allowed in that country? His jurisdiction extends 
over the whole kingdom, and controls and annuls the judg- 
ments of the common law courts. He is the immediate ad- 
viser of the king, and keeper of his conscience. He is a 
member of the Privy Council, a politician, appointed and re- 
moved as his party succeeds or falls. There is no jury trial in 
his court, except at his discretion ; and he never orders an issue 
to be tried before a jury, except when the evidence is so doubt- 
ful that he can come to no satisfactory conclusion, and he then 
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puts upon a jury the responsibility of guessing. The United 
States courts are invested by the Constitution with this power, 
and they exercise it, sitting as circuit courts in the different 
States. 

How have the common law courts of England extended 
their own jurisdiction, whilst so scrupulous respecting that of 
others: ‘The venue was originally local in cases of contracts 
and personal torts, as well as in real actions. ‘The jury must 
come from the vicinage; and therefore, where the transaction 
occurred at sea, no jury could try the case. But a videlicet 
gave to these courts jurisdiction over the ocean, and the de- 
fendant was not allowed to deny the fiction. This was, in 
fact, an encroachment upon the admiralty. The Court of 
King’s Bench had originally no jurisdiction over contracts, but 
was confined to cases of trespass. But a fiction which was not 
permitted to be denied gave jurisdiction over matters of con- 
tract, and a similar fiction enlarged the jurisdiction of the Court 
of ‘Exchequer also. 

Two arguments are urged against the jurisdiction over the 
present case : — 

Ist. It takes away the trial by jury. 

2d. It encroaches upon the jurisdiction of the State tribu- 
nals. 

Ist. It takes away the trial by jury. 

Nothing can be clearer than that our ancestors attached a 
high value to the right of trial by jury. But there is a wide 
ditference between an English admiralty judge and one ap- 
pointed under the Constitution of the United States. The 
reasons for entertaining a jealousy against the former do not 
apply to the latter. In the United States, admiralty judges, as 
well as common law judges, are appointed by and responsible 
to the people, in some form or other. ‘There is, therefore, no 
political reason for restraining the jurisdiction of a court of ad- 
miralty. If our American ancestors were jealous of the juris- 
diction of the vice-admiralty courts of the colonies, the reason 
for that jealousy ceased when we became an independent peo- 
ple. A vice-admiralty judge of the colonies was the represent- 
ative of the crown; the people of the colonies had no voice 
nor participation in his proceedings. It was a foreign tribunal, 
enforcing, amongst other things, the obnoxious laws of trade. 
But when the people of the United States came to frame a 
government for themselves, and to establish a judiciary which 
should be ultimately responsible to them, nothing can more 
clearly show how well the Convention and Congress understood 
their change of position, than the insertion into the Judiciary 
Act of 1789 of the clause which makes seizures upon tide-wa- 
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ter, for breaches of the revenue laws, cognizable in the courts 
of the United States, as courts of admiralty. No trial by jury 
was provided. ‘This branch of the vice- admiralty jurisdiction 
was most bitterly complained of by the colonies; and yet the 
first Congress which sat under the Constitution invested the 
courts of the United States with the same power. It was com- 
posed of many of the same men who, in the Convention, had 
framed the Constitution, and who had also been members of 
the Congress whose measures led to the Revolution. The ju- 
risdiction thus given, for penalties and forfeitures upon tide- 
water, is in direct contradiction to the English system. But 
it was known to the members of the Convention that a jury 
trial could be prescribed by an act of Congress in the courts 
of admiralty. It was so in the colonial vice-admiralty of Vir- 
ginia. 

It may be mentioned, also, that chancery jurisdiction was 
given to the courts of the United States by the Constitution. 
There is here no trial by jury, and yet it controls and annuls 
the judgments of common law courts. Chancery courts exist- 
ed in most of the colonies,—in New York, Virginia, &c.,— 
and their existence was never complained of, because they were 
established by the colonies themselves. 

2d. It encroaches upon the jurisdiction of the State tribu- 
nals. 

This argument begs the question. It assumes that such ju- 
risdiction would be an encroachment. We deny it. The 
words of the grant in the Constitution are, “to all cases of ad- 
miralty and maritime jurisdiction.” They are words of the 
most comprehensive import; and from the language used, as 
well as from the reasonableness of the thing, we say that the 
people must be presumed to have intended a jurisdiction which 
was needful and proper to carry out, or to aid in carrying out, 
the great commercial purposes of the Constitution. In adopt- 
ing the Constitution, the people intended to confer upon the 
federal government all the powers needful to accomplish the 
purposes for which it was formed. State courts are governed 
by the common law, and not the law maritime. The decisions 
of one State, moreover, are not binding on another, and thus 
there would be no uniformity. Whilst the regulation of the 
commerce of the country was in the hands of the federal gov- 
ernment, if its courts had no jurisdiction over commercial 
questions which might arise out of that commerce, there would 
be one law in New York, another in Massachusetts, and a third 
in some other State. 

(Mr. Greene continued much further his illustrations of this 
matter. But for them, or for his arguments upon the other 
points of the case, there is not room.) 
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Mr. Webster, upon the same side with Mr. Greene, laid 
down the following propositions, which he illustrated at con- 
siderable length. 

This court has decided, — 

First. That the admiralty jurisdiction of this government 
is not limited to the admiralty jurisdiction as it existed in 
England in 1789. The English rules, therefore, are not to be 
regarded. Waring v. Clarke, 5 Howard, 441. 

Second. ‘That a suit in admiralty lies for a tort committed 
on the high seas, or elsewhere within the ebb and flow of the 
tide. Waring v. Clarke, 5 Howard, 441. 

Third. ‘That in cases of tort, the proceeding may as well 
be in personam as in rem. Manro v. The Almeida, 10 
Wheaton, 473. 

Fourth. ‘That in case of contract where there is a lien, the 
admiralty jurisdiction arises, though the contract may be made 
on land. Peyroux v. Howard, 7 Peters, 324; The General 
Smith, 4 Wheaton, 438. 

Fitth. That the true question in cases of contract is this, 
to wit, whether the service agreed to be performed, and per- 
formed, be in its nature a maritime service. This excludes 
policies of insurance, but includes affreightment and all con- 
tracts to carry over and upon tide-waters. 7 Peters, 324; 
Lord Mansfield and other English judges; Hall’s Admiral- 
ty, 1. 

Sixth. In cases of contract, the proceeding may be in per- 
sonam, as well as in rem. ‘There would be a great inconsis- 
tency if this were not so. In cases where nothing more is 
sought than damages for the non-fulfilment of a contract, 
there are two objects, and two only, in proceeding by way of 
seizure of the rem. One to compel an appearance in the liti- 
gation, the other to obtain security. Both these are identical 
with the proceeding by way of attaching the defendant’s goods, 
as in the case in 10 Wheaton. But it is important to remem- 
ber, that, in cases of the seizure of the rem, the judgment or 
satisfaction is not limited to the proceeds of the sale thereof. 
If a balance remain unsatisfied, execution process goes against 
the defendant im personam, if he has appeared and contested 
the suit. In this case, therefore, the plaintiff proceeds in per- 
sonam with as much regularity as belongs to any proceeding 
in rem. Besides, as the res went to the bottom, how could 
there be any proceeding in rem. If there were another case 
exactly like this, except that in such case a spar, or a sail, or 
the caboose-house, having been found floating, should have 
been seized, would this court have taken jurisdiction in one 
case and not in the other? 10 Wheaton, ubi supra. 
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Seventh. The court having decided that the constitutional 
grant of admiralty and maritime jurisdiction to the govern- 
ment of the United States is not to be limited by the rules 
which restrained the English admiralty in 1789, it follows of 
course, that the jurisdiction of the courts of the United States 
should naturally be coextensive with the granted power, unless 
Congress has otherwise declared; and as the Judiciary Act 
of 1789, section ninth, expressly vests in the District Courts 
of the United States original cognizance of all civil causes of 
admiralty and maritime jurisdiction, then whatever this court 
adjudges to be a case of admiralty and maritime jurisdiction 
belongs originally to the District Court, and imvests that court 
necessarily with the power of all process and proceedings fit 
and proper for the exercise of its jurisdiction, subject to regu- 
lation by Congress. 

Kighth. It is not, probably, doubted that the grant of ad- 
miralty and maritime jurisdiction to the government of the 
United States is exclusive, or that no state now retains any 
such power; and so absolutely indispensable has such a juris- 
diction been found to be on the interior lakes and rivers, that 
Congress has been obliged to provide, and has provided, for its 
exercise on those waters. See Act of 1845. 

The only objection to this necessary law seems to be, that 
Congress, in passing it, was shivering and trembling under the 
apprehension of what might be the ultimate consequence of 
the decision of this court in the ease of the Thomas Jetferson. 
It pitched the power upon a wrong location. 

Its proper home was in the admiralty and maritime grant, 
as in all reason, and in the common sense of all mankind out of 
England, admiralty and maritime jurisdiction ought to extend, 
and does extend, to all navigable waters, fresh or salt. 


The Reporter understands that Mr. Chief Justice Taney, 
Mr. Justice McLean, and Mr. Justice Wayne, concurred in the 
following opinion. 


Mr. Justice NELSON. 

This is an appeal from the Cireuit Court of the United 
States, held in and for the District of Rhode Island, in a suit 
originally commenced in the District Court in admiralty, and 
in which the Merchants’ Bank of Boston were the libellants, 
and the New Jersey Steam Navigation Company the respond- 
ents. 

The suit was instituted upon a contract of affreightment, for 
the purpose of recovering a large amount of specie lost in the 
Lexington, one of the steamers of the respondents running 
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between New York and Providence, which took fire and was 
consumed, on the night of the 13th of January, 1840, on Long 
Island Sound, about four miles off Huntington lighthouse, 
and between forty and fifty miles from the former city. 

‘The District Court dismissed the libel pro forma, and entered 
a decree accordingly. An appeal was taken to the Circuit 
Court, where this decree of dismissal was reversed, and a de- 
cree entered for the libellants for the sum of $22,224, with 
costs of suit. 

‘The case is now before this court for review. 

William F. Harnden, a resident of Boston, was engaged in 
the business of carrying for hire small packages of goods, spe- 
cie, and bundles of all kinds, daily, for any persons choosing to 
employ him, to and from the cities of Boston and New York, 
using the public conveyances between these cities as the mode 
of transportation. For this purpose, he had entered into an 
agreement with the respondents on the 5th of August, 1839, 
by which, in consideration of $250 per month, to be paid 
monthly, they agreed to allow him the privilege of transporting 
i their steamers between New York and Providence a wooden 
crate of the dimensions of five feet by five feet in width and 
height, and six feet in length, (contents unknown,) until the 
3ist of December following, subject to these conditions : — 

1. The crate with its contents to be at all times exclusively 
at the risk of the said Harnden, and the respondents not in any 
event to be responsible, either to him or his employers, for the 
loss of any goods, wares, merchandise, money, &c., to be con- 
veyed or transported by him in said crate, or otherwise in the 
boats of said company. 

That he should annex to his advertisements published 
the public prints the following notice, and which was, also, to 
be annexed to his receipts of goods or bills of lading : — 

Take notice. — William FE. Harnden is alone responsible 
for the loss or injury of any articles or property committed to 
his care ; nor is any risk assumed by, nor can any be attached 
to, the proprietors of the steamboats in which his crate may be 
aud is transported, in respect to it or its contents, at any time.” 

This arrangement expired on the 31st of December, 1839, 
but was on that day renewed for another year, and was in 
existence at the time of the loss in question. 

A few days previous to the loss of the Lexington, the libel- 
lants employed Harnden in Boston to collect from the banks in 
the city of New York checks and drafts to the amount of about 
$ 46,000, which paper was received by him and forwarded to his 
agent in that city, with directions to collect and send home the 
same in the usual way. Eighteen thousand dollars of this sum 
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was put in the crate on board of that vessel on the 13th of Jan- 
uary, for the purpose of being conveyed to the libellants, and 
was on board at the time she was lost, on the evening of that 
day. 

Upon this statement of the case, three objections have been 
taken by the respondents to the right of the libellants to re- 
cover : — 

1. That the suit is not maintainable in their names. That, 
if accountable at all for the loss, they are accountable to Harn- 
den, with whom the contract for carrying the specie was made. 

2. That if the suit can be maintained in the name of the li- 
bellants, they must succeed, if at all, through the contract with 
Harnden, which contract exempts them from all responsibility 
as carriers of the specie ; and, 

3. That the District Court had no jurisdiction, the contract 
of affreightment not being the subject of admiralty cognizance. 
We shall examine these several objections in their order. 

I. As to the right of the libellants to maintain the suit. 

They had employed Harnden to collect checks and drafts on 
the banks in the city of New York, and to bring home the pro- 
ceeds in specie. He had no interest in the money, or in the 
contract with the respondents for its conveyance, except what 
was derived from the possession in the execution of his agency. 
The general property remained in the libellants, the real own- 
ers, subject at all times to their direction and control ; and any 
loss that might happen to it in the course of the shipment 
would fall upon them. 

This would be clearly so if Harnden is to be regarded as a 
private agent ; and even if in the light of a common carrier of 
this description of goods, the result would not be changed, so 
far as relates to the right of property. 

The carrier has a lien on the goods for his freight, if not paid 
in advance ; but subject to this claim he can set up no right of 
property or of possession against the general owners. (Story 
on Bailments, $ 93, g.) 

The carrier, says Buller, J., is considered in law the agent 
or servant of the owner, and the possession of the agent is the 
possession of the owner. (4 'T. R. 490.) 

Under these circumstances, the contract between Harnden 
and the respondents for the transportation of the specie was, in 
contemplation of law, a contract between the and _ the libel- 
lants ; and although made in his own name, and without dis- 
closing his employers at the time, a suit may be maintained di- 
rectly upon it in their names. 

It would be otherwise, in a court of law, if the contract was 
under seal. (Story on Agency, § 160.) 

It rested in parol, in this case, at the time of the loss. 
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In Sims v. Bond, 5 Barn. & Adol. 393, ‘the court observed 
that it was a well-established rule of law, that, where a con- 
tract, not under seal, is made by an agent in his own name for 
an undisclosed principal, either the agent or the prine ipal may 
sue on it; the defendant in the latter case being entitled to be 
placed in the same situation, at the time of the disclosure of the 
real principal, as if the agent had been the contracting party. 

‘The same doctrine is affirmed by Baron Parke, in delivering 
the judgment of the court in Higgins v. Senior, 8 Mees. & 
Wels. 834, 844, in the Court of Exchequer. In that case, it 
was held that the suit might be maintained on the contract, 
either in the name of the principal or of the agent, and that, 
too, although required to be in writing by the statute of frauds. 

The rule is, also, equally well established in this country, as 
may be seen by a reference to the cases of Beebee v. Rob- 
ert, 12 Wend. 413, Taintor v. Prendergast, 3 Hill, 72, and 
Sanderson v. Lamberton, 6 Binney, 129. 

The last case is like the one before us. It was an action by 
the owners directly upon the sub-contract made by the first 
with the second carrier for the conveyance of the goods, in 
whose hands they were lost. 

‘The cases are numerous in which the general owner has sus- 
tained an action of tort against the wrong-doer for injuries to 
the property while in the hands of the bailee. The above 
cases show that it may be equally well sustained for a breach 
of contract entered into between the bailee and a third person. 
The court look to the substantial parties in interest, with a 
view to avoid circuity of action ; saving, at the same time, to 
the defendant all the rights belonging to him if the suit had 
been in the name of the agent. 

We think, therefore, that the action was properly brought in 
the name of the libellants. 

II. The next question is as to the duties and liabilities of 
the respondents, as carriers, upon their contract with Harnden. 
As the libellants claim through it, they must affirm its provis- 
ions, so far as they may be consistent with law. 

The general lability of the carrier, independently of any 
special agreement, is familiar. He is chargeable as an insurer 
of the goods, and accountable for any damage or loss that may 
happen to them in the course of the conveyance, unless arising 
from inevitable accident, — in other words, the act of God or 
the public enemy. ‘The liability of the respondents, therefore, 
would be undoubted, were it not for the special agreement un- 
der which the goods were shipped. 

The question is, to what extent has this agreement qualified 
the common law liability ? 
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We lay out of the case the notices published by the respond- 
ents, seeking to limit their responsibility, because, — 

1. The carrier cannot in this way exonerate himself from 
duties which the law has annexed to his employment ; and, 

2. The special agreement with Harnden is quite as compre- 
hensive in restricting their obligation as any of the published 
notices. 

A question has been made, whether it is competent for the 
carrier to restrict his obligation even by a special agreement. 
It was very fully considered in the case of Gould and others 
v. Hill and others, 2 Hill, 623, and the conclusion arrived at 
that he could not. See also Hollister v. Nowlen, 19 Wend. 
240, and Cole v. Goodwin, ib. 272, 282. ' 

As the extraordinary duties annexed to his employment con- 
cern only, in the particular instance, the parties to the trans- 
action, involving simply rights of property, — the safe cus- 
tody and delivery of the goods, — we are unable to perceive 
any well-founded objection to the restriction, or any stronger 
reasons forbidding it than exist in the case of any other in- 
surer of goods, to which his obligation is analogous; and 
which depends altogether upon the contract between the 
parties. 

The owner, by entering into the contract, virtually agrees, 
that, in respect to the particular transaction, the carrier is not 
to be regarded as in the exercise of his public employment ; 
but as a private person, who incurs no responsibility beyond 
that of an ordinary bailee for hire, and answerable only for 
misconduct or negligence. 

The right thus to restrict the obligation is admitted in a 
large class of cases founded on bills of lading and charter- 
parties, where the exception to the common law liability 
(other than that of inevitable accident) has been, from time to 
time, enlarged, and the risk diminished, by the express stipula- 
tion of the parties. The right of the carrier thus to limit his 
liability in the shipment of goods has, we think, never been 
doubted. 

But admitting the right thus to restrict his obligation, it by 
no means follows that he can do so by any act of his own. 
He is in the exercise of a sort of public office, and has public 
duties to perform, from which he should not be permitted to 
exonerate himself without the assent of the parties concerned. 
And this is not to be implied or inferred from a general notice 
to the public, limiting his obligation, which may or may not 
be assented to. He is bound to receive and carry all the goods 
offered for transportation, subject to all the responsibilities inci- 
dent to his employment, and is liable to an action in case of 
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refusal. And we agree with the court in the case of Hollis- 
ter v. Nowlen, that, if any implication is to be indulged from 
the delivery of the goods under the general notice, it is as 
strong that the owner intended to insist upon his rights, and 
the duties of the carrier, as it is that he assented to their 
qualification. 

The burden of proof lies on the carrier, and nothing short 
of an express stipulation by parol or in writing should be per- 
mitted to discharge him from duties which the law has an- 
nexed to his employment. The exemption from these duties 
should not depend upon implication or inference, founded on 
doubtful and conflicting evidence ; but should be specific and 
certain, leaving no room for controversy between the parties. 

The special agreement, in this case, under which the goods 
were shipped, provided that they should be conveyed at the 
risk of Harnden; and that the respondents were not to be ac- 
countable to him or to his employers, in any event, for loss or 
damage. 

The language is general and broad, and might very well 
comprehend every description of risk incident to the shipment. 
But we think it would be going farther than the intent of the 
parties, upon any fair and reasonable construction of the agree- 
ment, were we to regard it as stipulating for wilful miscon- 
duct, gross negligence, or want of ordinary care, either in the 
seaworthiness of the vessel, her proper equipments and furni- 
ture, or in her management by the master and hands. 

This is the utmost effect that was given to a general notice, 
both in England and in this country, when allowed to restrict 
the carrier’s liability, although as broad and absolute in its 
terms as the special agreement before us (Story on Bailm. 
§ 570); nor was it allowed to exempt him from accountability 
for losses occasioned by a defect in the vehicle, or mode of 
conveyance used in the transportation. (13 Wend. 611, 627, 
628. ) 

Although he was allowed to exempt himself from losses 
arising out of events and accidents against which he was a sort 
of insurer, yet, inasmuch as he had undertaken to carry the 
goods from one place to another, he was deemed to have in- 
curred the same degree of responsibility as that which attaches 
to a private person, engaged casually in the like occupation, 
aud was, therefore, bound to use ordinary care in the custody 
of the goods, and in their delivery, and to provide proper vehi- 
cles and means of conveyance for their transportation. 

This rule, we think, should govern the construction of the 
agreement in question. - 

If it iscompetent at all for the carrier to stipulate for the 
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gross negligence of himself, and his servants or agents, in the 
transportation of the goods, it should be required to be done, 
at least, in terms that would leave no doubt as to the meaning 
of the parties. 

The respondents having succeeded in restricting their liabil- 
ity as carriers by the special agreement, the burden of prov- 
ing that the loss was occasioned by the want of due care, or 
by gross negligence, lies on the libellants, which would be 
otherwise in the absence of any such restriction. We have 
accordingly looked into the proofs in the case with a view to 
the question. 

There were on board the vessel one hundred and fifty bales 
of cotton, part of which was stowed away on and along side 
of the boiler-deck, and around the steam-chimney, extending 
to within a foot or a foot and a half of the casing of the 
same, which was made of pine, and was itself but a few 
inches from the chimney. The cotton around the chimney 
extended from the boiler to within a foot of the upper deck. 

The fire broke out in the cotton next the steam-chimney, 
between the two decks, at about half past seven o’clock in the 
evening, and was discovered before it had made much progress. 
If the vessel had been stopped, a few buckets of water, in all 
probability, would have extinguished it. No effort seems to 
have been made to stop her, but, instead thereof, the wheel was 
put hard a-port, for the purpose of heading her to the land. In 
this act, one of the wheel-ropes parted, being either burnt or 
broken, in consequence of which the hands had no longer any 
control of the boat. 

Some of them then resorted to the fire-engine, but it was 
found to be stowed away in one place in the vessel, and the 
hose belonging to it, and without which it was useless, in an- 
other, and which was inaccessible in consequence of the fire. 

They then sought the fire-buckets. Two or three only, in 
all, could be found, and but one of them properly prepared and 
fitted with heaving-lines ; and, in the emergency, the specie- 
boxes were emptied, and used to carry water. 

The act of Congress (5 Statutes at Large, 306, ¢ 9) made it 
the duty, at the time, of these respondents to provide, as a part 
of the necessary furniture of the vessel, a suction-hose and fire- 
engine, and hose suitable to be worked in case of fire, and to 
carry the same on every trip, in good order; and further pro- 
vided, that iron rods or chains should be employed and used in 
the navigation of steamboats, instead of wheel or tiller ropes. 

This latter provision was wholly disregarded on board the 
vessel during the trip in question; and the former also, as we 
have seen, for all practical or useful purposes. 
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We think there was great want of care, and which amount- 
ed to gross negligence, on the part of the respondents, in the 
stowaze of the cotton; especially, regarding its exposure to fire 
from the condition of the covering of the boiler-deck, and the 
casing of the steam-chimney. The former had been on fire on 
the previous trip, and a box of goods partly consumed. Also, 
for the want of proper furniture and equipments of the vessel, 
as required by the act of Congress, as well as by the most pru- 
dential considerations. 

It is, indeed, difficult, on studying the facts, to resist the 
conclusion, that, if there had been no fault on board in the 
particulars mentioned, and the emergency had been met by the 
officers and crew with ordinary firmness and deliberation, the 
terrible calamity that befell the vessel and nearly all on board 
would have been arrested. 

We are of opinion, therefore, that the respondents are liable 
for the loss of the specie, notwithstanding the special agree- 
ment under which it was shipped. 

lif. The remaining question is as to the jurisdiction of the 
cout. 

By the second section of the third article of the Constitu- 
tion, it is declared that ‘ the judicial power shall extend” “ to 
all cases of admiralty and maritime jurisdiction.” 

The ground of objection to the jurisdiction, in this case, 
rests upon the assumption, that this provision had reference to 
the jurisdiction of the High Court of Admiralty in England, as 
restrained by the statutes of 13 and 15 Richard IL, or as exer- 
cised in the colonies by the courts of vice-admiralty, which, 
as their decisions were subject to the appellate power of the 
High Court at home, with few exceptions, and those by act of 
Parliament, were confined within the same limits. 

This is the foundation of the argument in support of the 
restricted jurisdiction, and which, it is claimed, excludes the 
contract in question. 

Under the statutes of Richard, as expounded by the common 
law courts, in cases of prolubition against the admiralty, its 
jurisdiction over contracts was confined to seamen’s wages, 
bottomry bonds, and contracts made and to be executed on the 
high seas. 

If made on land, or within the body of an English county, 
though to be executed, or the service to be performed, upon 
the sea, or if made upon the sea, but to be executed upon 
the land, in either ease it was held by the common law courts 
that the admiralty had no jurisdiction. In the first, because 
the place where the contract was made, and in the second, 
where it was to be performed, was within the body of the 
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county, and, of. course, Within the cognizance ° of the « common 
law courts, which excluded the admiralty. 

It is not to be denied, therefore, if the grant of power in the 
Constitution had reference to the jurisdiction of the admiralty 
in England at the time, and is to be governed by it, that the 
present suit cannot be maintained, as the District Court of 
Rhode island had no jurisdiction. 

But in answer to this view, and to the ground on which it 
rests, we have been referred to the practical construction that 
has been given to the Constitution by Congress in the Judiciary 
Act of 1789, which established the courts of admiralty, and 
assigned to them their jurisdiction; and also to the -adjudica- 
tions of this, and of the Cireuit and Distriet Courts, in admi- 
ralty cases, which not only reject the very limited jurisdiction 
in Engh ind, but assert and uphold a jurisdiction much more 
comprehensive, both in respect to contracts and torts, and 
which has been exercised ever since the establishment of these 
courts. And it is insisted, that, whatever may have been the 
doubt, originally, as to the true construction of the grant, 
whether it had reference to the jurisdiction in England, or to 
the more enlarged one that existed in other maritime coun- 
tries, the question has become settled by legislative and judicial 
interpretation, which ought not now to be disturbed. 

We are inclined to coneur in this view, and shall proceed to 
state some of the grounds in support of it. 

By the ninth seetion of the Judiciary Act of 1789, which 
established the admiralty courts, it is declared that the Dis- 
trict Courts “shall have exclusive original cognizance of all 
civil causes of admiralty and maritime jurisdiction, ¢reluding 
all seizures under the laws of impost, navigation, or trade of 
the United Ntates. where the seizures are made on waters 
which are navigable from the sea by vessels of ten or more 
dons burden, within their respective districts, as well as upon 
the high seas ; saving to suitors, in all cases, the right of a 
common law remedy, where the common law is competent to 
give it.” 

The High Court of Admiralty in England never had original 
jurisdiction of causes arising under the revenue laws, or laws 
concerning the navigation and trade of the kingdom. ‘They 
belong, exclusively, to the jurisdiction of the Court of Ex- 
chequer, in which the proceedings are conducted as at common 
law. 

That court exercises an appellate power over the decisions 
of the vice-admiralty courts in revenue cases in the colonies ; 
even that power was doubted, till affirmed by the Court of 
Delegates, on an appeal from a decision of the vice-admiralty 
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court in South C ‘arolina, in 1754. Since then, it has been ex- 
ercised ; but this is the extent of its power over revenue cases, 
or cases arising under the navigation laws. 

Thus it will be seen that a very wide departure from the 
English limit of admiralty jurisdiction took place within two 
years after the adoption of the Constitution ; and that, too, by 
the Congress called upon to expound the grant with a view to 
the establishment of the proper tribunals. to carry it into ex- 
ecution. 

The constitutionality of this act of Congress, and, of course, 
the true construction of the grant in the Constitution, became 
a subject of discussion before this court, at a very early day, 
on several occasions, and received its particular consideration. 

The first case that mvolved the question was the case of 
Phe Vengeance, in 1796, nine years after the adoption of the 
Constitution. (3 Dallas, 297.) 

The vessel was seized by the marshal in the port of New 
York, as forfeited under an act of Congress, prohibiting the ex- 
portation of arms, and libelled and condemned in the District 
Court. On appeal, the Cireuit Court reversed the decree and 
dismissed the proceedings; upon which an appeal was taken 
to this court. 

On the argument, the Attorney-General took two grounds 
for reversing the decree. The second was, that, even if the 
proceeding could be considered a civil suit, it was not a suit of 
admiralty and maritime jurisdiction ; and therefore the Cirenit 
Court should have remanded it to the District Court, to be tried 
before a jury. He referred to the ninth section of the Judi- 
ciary Act, which declared, that ‘the trials of issues of fact in 
the District Courts, in all causes exce pt civil causes of admiralty 
and maritime jurisdiction, shall be by jury,’ and insisted, that 
a libel for a violation of the navigation laws was not a civil 
suit of admiralty jurisdiction ; that the principles regulating the 
admiralty jurisdiction in this country must be such as were 
consistent with the common law of England at the period of 
the Revolution; that there admiralty causes must be causes 
arising wholly upon the sea, and not within the precincts of 
any county; that the act of exporting arms must have com- 
menced on land, and if done part on land and part on the sea, 
the authorities held that the admiralty had no jurisdiction. 

The court took time to consider the question, and on a sub- 
sequent day gave judgment, holding that the suit was a civil 
cause of admiralty and maritime jurisdiction, and therefore 
rightfully tried by the District Court without a jury; that the 
case was one coming within the general admiralty powers of 
the court; and, for a like reason, it was held that the appeal to 
the Circuit Court was regular, and properly disposed of. 
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It will be observed that the seizure, in this case, was in the 
port of New York, and within the body of the county, which 
extends to Sandy Hook. 

The next case that came before the court was the case of 
The Schooner Sally, in 1805, which arose in the Maryland dis- 
trict, and involved the same question as in the case of the Ven- 
geance, and was decided in the same way. 

Sut the most important one, as it respects the question be- 
fore us, was the case of The Schooner Betsey, in 1808 (4 
Cranch, 443). This vessel was seized for a violation of the 
non-intercourse act between the United States and St. Domin- 
go, in the port of Alexandria, in this District. She was con- 
demned in the District Court ; but on appeal the Circuit Court 
reversed the decree, from which an appeal was taken to this 
court. 

Mr. Lee, who had argued the case of the Vengeance, ap- 
peared for the claimant, and requested permission to argue the 
point again more at large, namely, whether the case was one 
of admiralty and maritime jurisdiction ; and in this argument 
will be found the ground and substance of all the arguments 
which have been since urged in favor of the limited construc- 
tion of the admiralty power under the Constitution. 

He referred to the terms of the grant in the Constitution, 
and denied that Congress could make cases of admiralty juris- 
diction; nor could it confer on the federal courts jurisdic- 
tion of a case which was not of admiralty and maritime cog- 
nizance at the time of the adoption of the Constitution. 
That the seizure of a vessel within the body of a county, for 
a breach of a municipal law of trade, was not of admiralty 
cognizance, — that it was never so considered in England, — 
that all seizures in that country for a violation of the revenue 
and navigation acts were tried by a jury, in the Court of Ex- 
chequer, according to the course of the common law, — that 
the High Court of Admiralty in England exercised no jurisdic- 
tion in revenue cases, — and insisted, that if the ninth section 
of the Judiciary Act was to be construed as including revenue 
cases and seizures under the navigation acts as civil causes of 
admiralty and maritime jurisdiction, the act was repugnant to 
the Constitution, and void. 

The court rejected the argument, and held that the case was 
not distinguishable from that of the Vengeance, and which 
they had already determined belonged properly to the juris- 
diction of the admiralty. They observed, that it was the place 
of seizure, and not the place of committing the offence, that de- 
termined the jurisdiction, and regarded it as clear that Congress 
meant to discriminate between seizures on waters navigable 
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from the sea, and seizures on land or on waters not navigable, 
and to class the former among the civil causes of admiralty and 
maritime jurisdiction. 

Similar objections were taken to the jurisdiction of the court 
in the cases of ‘The Samuel and The Octavia (1 Wheat. 9 and 
20), and received a similar answer from the court. 

We have been more particular in referring to these cases, 
and to the arguments of counsel, because they show, — 

1. That the arguments used in the present case against the 
jurisdiction, and in favor of restricting it to the common Jaw 
limit in England at the Revolution, have been heretofore pre- 
sented to the court, on several occasions, and at a very early 
day, and on each, after full consideration, were rejected, and the 
judgment of the court placed upon grounds altogether inconsis- 
tent with that mode of construing the Constitution ; and, 

2. They affirm the practical construction given to the Con- 
stitution by Congress in the act of 1789, which, we have seen, 
assigns to the District Courts, in terms, a vast field of admiral- 
ty jurisdiction unknown to that court in England. 

The jurisdiction in all these cases is maintained on the broad 
ground, that the subject-matter was of admiralty cognizance, 
as the causes of action arose out of transactions that had oe- 
curred upon the high seas, or within the ebb and flow of the 
tide ; expressly rejecting the common law test, which was at- 
tempted to be applied, namely, that they arose within the body 
of a county, and therefore out of the limits of the admiralty. 

In answer to an argument that was pressed, that the offence 
must have been committed upon land, such as in case of an ex- 
portation of prohibited goods, the court say that it is the place 
of seizure, and not the place of committing the offence, that 
decides the jurisdiction, —a seizure upon the high seas or 
within tide-waters, although the tide-waters may be within the 
body of a county. 

All the cases thus arising under the revenue and navigation 
laws were held to be civil causes of admiralty and maritime 
jurisdiction within the words of the Constitution, and, as such, 
were properly assigned to the District Court, in the act of 1789, 
as part of its admiralty jurisdiction. 

They were so regarded, as well in respect to the subject- 
matter as in respect to the place where the causes of action 
had arisen. 

The clause in the act of 1789, “saving to suitors in all cases 
the right of a common law remedy where the common law is 
competent to give it,” was referred to on the argument in sup- 
port of the restricted jurisdiction. And it was insisted that the 
remedy is thus saved to both parties, plaintiff and defendant, 
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and is, in efive t, an exception from the admiralty power con- 
ferred upon the District Courts of all causes in which a remedy 
might be had at common law. 

The language is certainly peculiar, and unfortunate, if this 
was the object of the clause ; and besides, the construction 
would exclude from the District Court cases which the sternest 
opponent of the admiralty will admit properly belonged to it. 

The common law courts exercise a concurrent jurisdiction i 
nearly all the cases of admiralty cognizance, whether of tort or 
contract (with the exception of proceedings tm rem), which, 
upon the construction contended for, would be transferred from 
the admiralty to the exclusive cognizance of these courts. 

The meaning of the clause we think apparent. 

By the Constitution, the entire admiralty power of the coun- 
try is lodged in the federal judiciary, and Congress intended by 
the ninth seetion to invest the Distriet Courts. with this power, 
as courts of original jurisdiction. 

The term “ exclusive original cognizance ” is used for this 
purpose, and is intended to be exclusive of the State, as well 
as of the other federal courts. 

The saving clause was inserted, probably, from abundant 
caution, lest the exclusive terms in which the power is conter- 
red on the District Courts might be deemed to have taken away 
the concurrent remedy which had before existed. 

This leaves the concurrent power where it stood at common 
law. 

The clause has no application to seizures arising under the 
revenue laws, or laws of navigation, as these belong exclusive- 
ly to the District Courts. (Slocum v. Mayberry, 2 Wheat. 1; 
Gelston v. Hoyt, 3 ib. 246.) 

If the thing seized is acquitted, then the owner may prose- 
cute the wrong-doer for the taking and detention, either in ad- 
miralty or at common law. The remedy is concurrent. ( Ibid.) 

2. Another class of cases in which jurisdiction has always 
been exercised by the admiralty courts in this country, but 
which is denied in England, are suits by ship-carpenters and 
material men, for repairs and necessaries, made and furnished 
to ships, whether foreign or in the port of a State to which 
they do not belong, or in the home port, if the municipal laws 
of the State give alien for the work and materials. (1 Pe- 
ters’s Adm. R. 227, 233, note ; Bee’s Adm. R. 106: 4 Wash. 
C. C. R. 453; 1 Payne, 620; Gilpin, D. C. R. 203, 473; 1 
Wheat. 96; 4 ib. 438 ; 9 ib. 409 ; 10 ib. 428; 7 Peters, 324; 
11 ib. 175.) 

The principle stated in the case of The General Smith, 4 
Wheat. 438, and which has been repeated in all the subse- 
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quent cases, is, that where repairs have been made or necessa- 
ries furnished to a foreign ship, or to a ship in the ports of a 
State to which she does not belong, the general maritime law 
gives a lien on the ship as security, and the party may maintain 
a suit in admiralty to enforce his right. But as to repairs or 
necessaries in the port or State to which the ship belongs, the 
case is governed altogether by the local law of the State, and 
no lien is implied unless recognized by that law. But if the 
local law gives the lien, it may be enforced in admiralty. 

The jurisdiction in these cases, as will be seen from the au- 
thorities referred to, appears to have been exercised by the Dis- 
trict Courts from the time of their earliest organization, and 
which was affirmed by this court the first time the question 
came before it. 

The District Court of South Carolina, in 1796, in the case 
of North and Vesey v. The Brig Eagle, Bee’s R. 79, maintained 
a libel for supplies furnished a foreign vessel, and considered 
the question as a very clear one at that day. See also Pritchard 

The Lady Horatia, p. 169, decided in 1800. 

Judge Winchester, district judge of the Maryland district, 
maintained the jurisdiction, in a most able opinion, at a very 
early day. (1 Peters’s Adm. R. 233, note. ) 

The same opinion was also entertained by Judge Peters, of 
the Pennsylvania district. (1 Peters, 227.) 

Since then, the jurisdiction appears to have been undisputed. 

We refer to these opinions, not so much for the authority 
they afford, though entitled to the highest respect as such, 
but as evidence of the line of jurisdiction exercised, at that 
early day, by learned admiralty lawyers, in direct contradiction 
to the theory, that the constitutional limit is to be determined 
by the jurisdiction in England. They are the opinions of 
men of the Revolution, engaged in administering admiralty law 
as understood in the country soon after the adoption of the 
Constitution, fresh from the discussions which every provision 
and grant of power in that instrument had undergone. The 
opinions may be well referred to as affording the highest evi- 
dence of the law on this subjec t in their day. 

3. Another class of cases in which jurisdiction i is entertained 
by the courts in this country on contracts, but which is denied 
in England, are suits for pilotage. (10 Peters, 108). It is 
denied in England on the ground of locality, the contract hav- 
ing been made within the body of a county. 

We shall pursue the examination no farther. The authori- 
ties, we think, are decisive against expounding the constitu- 
tional grant according to the jurisdiction of the English ad- 
miralty, and in favor of a line of jurisdiction which fully 
embraces the contract in question. 
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Before jurisdiction can be withheld in the case, the court 
must not ‘only retrace its steps, and take back several of its 
decided cases, but must also disapprove of the ground which 
has heretofore been taken, and maintained in every case, as the 
proper test of admiralty jurisdiction. 

Some question was made on the argument founded on the 
circumstance, that this was a suit 77 personam. 

The answer is, if the cause is a maritime cause, subject to 
admiralty cognizance, jurisdiction is complete over the person, 
as well as over the ship; it must, in its nature, be complete, 
for it cannot be confined to one of the remedies on the con- 
tract, when the contract itself is within its cognizance. 

On looking into the several cases in admiralty which have 
come before this court, and in which its jurisdiction was in- 
volved or came under its observation, it will be found that 
the inquiry has been, not into the jurisdiction of the court of 
admiralty in England, but into the nature and subject-matter 
of the contract,— whether it was a maritime contract, and 
the service a maritime service, to be performed upon the 
sea, or upon waters within the ebb and flow of the tide. 
And, again, whether the service was to be substantially per- 
formed upon the sea, or tide-waters, although it had com- 
menced and had terminated beyond the reach of the tide ; if 
it was, then jurisdiction has always been maintained. But if 
the substantial part of the service under the contract is to be 
performed beyond tide-waters, or if the contract relates exclu- 
sively to the interior navigation and trade of a State, jurisdic- 
tion is disclaimed. (10 Wheat. 428; 7 Peters, 324; 11 ib. 
175; 12 ib. 72; 5 Howard, 463.) 

The exclusive jurisdiction in admiralty cases was conferred 
on the national government, as closely connected with the 
grant of the commercial power. 

It is a maritime court instituted for the purpose of adminis- 
tering the law of the seas. There seems to be ground, there- 
fore, for restraining its jurisdiction, in some measure, within 
the limit of the grant of the commercial power, which would 
confine it, in cases of contracts, to those concerning the navi- 
gation and trade of the country upon the high seas and tide- 
waters with foreign countries, and among the several States. 

Contracts growing out of the purely internal commerce of 
the State, as “well as commerce beyond tide-waters, are gener- 
ally domestic in their origin and operation, and could scarcely 
have been intended to be drawn within the cognizance of the 
federal courts. 

Upon the whole, without pursuing the examination farther, 
we are satisfied that the decision of the Cireuit Court below 
was correct, and that its decree should be aflirmed. 
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Mr. Justice CATRON. 

1. In my judgment, the New Jersey Steam Navigation Com- 
pany were entitled to all the benefits of Harnden’s contract 
with them, in regard to the property of others with which he 
(Harnden) was intrusted, for the purpose of transporting it in 
his crate. And though the company can rely on all the defences 
which they could have relied upon if Harnden had sued them, 
still L think the libellants can maintain this suit. 

Had a trover and conversion been made of the money sued 
for, or an open trespass been committed on it by throwing it 
overboard, by the servants or agents of the company, then 
either Harnden, the bailee of the bank, might have sued the 
company, or the bank might have sued. As to the right to 
sue, in the case put, by the bank, there can be no doubt; as 
such acts were never contemplated by the contract, nor covered 
by it. 

The Navigation Company were responsible to Harnden (and 
to those who employed him), notwithstanding the contract, for 
acts of gross negligence in transporting the property destroyed ; 
as, for instance, if the servants of the company, in navigating 
the vessel, omitted to observe even slight diligence, and failed 
in the lowest degree of prudence, to guard against fire, then 
they must be deemed in a court of justice to have been guilty 
of tross negligence ; by which expression I mean, that they 
acted reckless of consequences as respected the safety of the 
vessel and the lives and property on board and in their charge, 
that such conduct was contrary to common honesty, and that 
the master and owners were liable for loss by reason of such 
recklessness, as they would have been in case of an affirmative 
and, meditated fraud that had occasioned the same loss, and 
that this burning was a tort. 

Whether it is evidence of fraud in fact, as Sir William Jones 
intimates, or whether it is not, as other writers on bailments 
declare, is not worthy of discussion. The question is this. 
Is the measure of liability the same where a ship is burned 
because the master and crew did not observe the lowest degree 
of prudence to prevent it, and ina case where she is wi/fully 
burned? This is the question for our consideration. In the 
civil law, I apprehend no distinction in the cases put exists; 
nor do [ believe any exists at common law. But by the laws 
of the United States, such gross and reckless negligence as 
that proved in the case before us was a fraud and a tort on the 
shippers, and the fire that occurred, and consequent loss of 
life, a crime on the part of the master. 

By the twelfth section of the act of 1838, chap. 191, every 
person employed on any steamboat or vessel, by whose negli- 
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gence to his respective duty the life of any person shall be 
destroyed, shall be deemed guilty of manslaughter, and subject 
to conviction and imprisonment at hard labor for a time not 
exceeding ten years. 5 Statutes at Large, 306. Here the 
legislature have put gross negligence in the category of crimes 
of a high grade, and of frauds of course; nor can this court 
assume a less stringent principle, in a case of loss of property, 
than Congress has recognized as the true one, if life be de- 
stroyed by such negligence. From the facts before us, I feel 
warranted in saying, that, had the captain survived the de- 
struction of the ship and the loss of many lives by the disaster, 
he would have been clearly guilty according to the twelfth 
section. 

One single circumstance is decisive of the culpable negli- 
gence. By section ninth of the above act, it is made “ the 
duty of the master and owner of every steam-vessel employed 
on the sea, to provide, as a part of the necessary furniture, a 
suction-hose and fire-engine and hose suitable to be worked on 
said boat in case of fire, and carry the same upon each and 
every voyage, in good order.” This vessel had something of 
the kind; but it was in no order for use, and a mere delusion, 
and a sheer fraud on the law and the public. Had there been 
such an engine and hose, the fire could have been extinguished 
in all probability, as I apprehend. 

2. There was only a single rigged bucket on board, and 
nothing else to reach the water with, and the money of libel- 
lants was thrown from the boxes, and they used to lift water. 
3. The flue from the furnace ran through three decks, and 
was red-hot through the three decks, and the cotton was 
stowed within eighteen inches on all sides of this red-hot flue, 
and the bales pressed in, three tiers deep, from the boiler-deck 
to the next deck, so that it would have been with much diffi- 
culty that the cotton could have been removed should a fire 
oecur; there the fire did oceur, and the cotton was not re- 
moved, — wherefore the vessel was burnt. And from the mode 
of stowage a fire could hardly be avoided, and was to be ex- 
pected and guarded against. 

Then as to the jurisdiction. The fire occurred on the high 
sea. It was a tort there. The case depends not on any con- 
tract, but on mere tort standing beyond the contract. The 
locality of the tort is the locus of jurisdiction. Locality is 
the strict limit. 2 Bro. Adm. Law, 110; 3 Bl. Comm. 106. 
The conflict between the Luda and De Soto, in Louisiana, 
1847, 5 Howard. But especially 2 Bro. Adm. Law, 144, which 
lays down the true doctrine as follows :— 

‘We have now done with the effect of the master’s con- 
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tracts or violenc e, as to his owners, and proceed t to > consider 
how he and they are affected by his negligence. And, first, as 
soon as merchandises and other commodities be put on board 
a ship, whether she be riding in a port or haven, or upon the 
high sea, the master is chargeable therewith; and if the same 
be lost or purloined, or sustain any damage, hurt, or loss, 
whether in the haven or port before, or upon the seas after, she 
is upon her voyage, whether it be by mariners or by any other 
through their permission, the owner of the goods has his 
election to charge either master or owners, or both, at his pleas- 
ure, —though he can have but one satisfaction, — in a court of 
common law, if the fault be committed infra corpus comitatus ; 
in the admiralty, if super altum mare ; and if it be on a place 
where there is divisum imperium, then in one or the other, 
according to the flux or reflux of the sea.” 

[I think the libel in this case covers my view of it. It sets 
out the facts of how the money was shipped in general terms, 
but avers it was lost by fire, and by reason of an insuflicient 
furnace, insufficient machinery, furniture, rigging, and equip- 
ments, and the careless, negligent, and improper manage- 
ment of said steamboat Lexington by the servants and agents 
of the Navigation Company. 

If this technical objection had been addressed to the court 
below, it could have been easily remedied, and cannot be favor- 
ably heard here, now, no doubt, made for the first time. 

I therefore think there was jurisdiction in the Circuit Court 
to try the libel; and, secondly, that the decree was proper, and 
ought to be affirmed, without alteration. 





Mr. Justice DANIEL. 

The inquiries presented for consideration in this cause re- 
solve themselves into two obvious or natural divisions: the 
one involving the rights of the parties as growing out of then 
alleged undertakings; the other the right of the libellant to 
prosecute his claim in the mode adopted in the court below, 
and the power of the court to adjudicate it in that or in any 
other mode whatever. This latter inquiry, embracing as it does 
the nature and extent of the admiralty powers of the govern- 
ment of the United States, and by consequence the construe- 
tion of that article of the Constitution by which alone those 
powers have been invested, challenges the most solemn, deliber- 
ate, and careful investigation. I approach that investigation 
with the diffidence which its wide-spread interest and impor- 
tanee, and a deep conviction of my own deficiences, cannot but 
awaken. 

The foundation, nay, the whole extent and fabric, of the ad- 
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miralty power of the government are to be found in that 
portion of the second section of the third article of the Con- 
stitution, which declares that the judicial power shall extend 
(amongst other subjects of cognizance there enumerated) * to 
all cases of admiralty and maritime jurisdiction.” 

The distribution of this admiralty power so created by the 
Sonstitution, with reference to the tribunals by which, and the 
modes in which, it shall be executed, is contained in the act 
to establish the judicial courts of the United States of 1789, 
section ninth, which constitutes the District Courts of the 
United States courts of exclusive original cognizance of all 
civil causes of admiralty and maritime jurisdiction, and of cer- 
tain seizures under the laws of imposts, concluding or quali- 
fying this investment of power with these plain and significant 
terms : — “ saving to suitors, in all cases, the right of a common 
law remedy, where the common law is competent to give it.” 

Looking now to the provisions of the third article of the Con- 
stitution, and to those of the ninth section of the Judiciary Act. 
we recur to the inquiry, What is this civil and maritime juris- 
diction derived from the Constitution, and vested by the Judi- 
ciary Act in the District Courts, — what the standard by which 
its scope and power, its “space and verge,” are to be measured, 
— what the rules to be observed in the modes of its execu- 
tion’ Although the Constitution and act of Congress do not 
precisely define nor enumerate the former, nor prescribe in forms 
and precedents the latter, yet it will hardly be pretended, that 
either the substance or the forms of admiralty jurisdiction were 
designed by the founders of our jurisprudence to be left with- 
out limit, to be dependent on surmise merely, or controlled by 
fashion or caprice. They were both ordained in reference to 
some known standard in the knowledge and contemplation of 
the statesman and legislator, and the ascertainment of that 
standard by history, by legislative and judicial records, must 
furnish the just response to the inquiry here propounded. 

In tracing the origin, existence, and progress of the colonial 
institutions, or in seeking illustrations or analogies requisite for 
the comprehension of those institutions down to the period of 
separation from the mother country, it is to the laws and 
policy of the latter that we must chiefly look as guides to any 
thing like accurate results in our investigations. For the ne- 
cessity here intimated, various and obvious causes will at once 
be perceived. As instances of these may be exemplified, — 
Ist, similarity of education and opinion, strengthened by inter- 
course and habit; 2d, national pride, and the partiality which 
naturally creates in the offspring admiration and imitation of 
the parent; 3d, identity of civil and political rights in the 
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people of both regions ; 4thly, and chiefly, perhaps, the jeal- 
ousy of the mother country with regard to her national unity, 
power, and greatness, —a principle which has ever prompted 
her to bind in the closest practicable system of eflicient uni- 
formity and conformity the various members of her extended 
empire. ‘These causes have had their full effect in regulating 
the rights of person and of property amongst British subjects 
everywhere within the dominions of England. There is not, 
and never has been, a question connected ‘with either, in which 
we do not find every Englishman appealing to the common 
law, or to the charters and statutes of England, as defining the 
nature and as furnishing the best protection of his rights. 
He uniformly clings to these as constituting at once his birth- 
right, his pride, and his security. Vide ‘1 Bl. Comm. 127, 
128. Would it not be most strange, then, with this strong 
tenacity of adherence to their peculiar national polity and 
institutions, that we should suppose the government or the 
people of England disposed to yield their cherished laws and 
customs in matters which peculiarly affect them in a national 
point of view, to wit, the administration of their maritime and 
commercial rights and interests? It would seem to me equally 
reasonable to expect that the admiralty courts of England, or 
of any part of the dominions of England, in order to define or 
settle their jurisdiction, would as soon be permitted to adopt, as 
the source and foundation and measure of their power, the 
ordinances, if such there be, of China or Thibet, as those of 
France, Genoa, or Venice, or of any other portion of the con- 
tinent of Europe, whether established by the several local 
governments on the continent, or based upon the authority 
of the civillaw. With respect to the realm of England, the 
origin and powers of the court of admiralty are placed upon 
a footing which leaves them no longer subjects of speculation 
or uncertainty. Sir William Blackstone, in his Commentaries, 
Vol. IIL. chap. 5, p. 69, informs us, — upon the authority of Sir 
Henry Spelman, Glossary, 13, and of Lambard, Archeion, 41, 
—that the Court of Admiralty was first erected by King Ed- 
ward IIIf. Sir Matthew Hale, in his History of the Common 
Law, Vol. I. p. 51 (London edition of 1794, by Runnington), 
speaking of the court of admiralty, says, — “ This court is not 
bottomed or founded upon the authority of the civil law, but 
hath both its powers and jurisdiction by the law and custom of 
the realm in such matters as are proper for its cognizance.” 
And in a note (m) by the editor to the page just cited, it is 
said, — “ The original jurisdiction of the admiralty is either by 
the connivance or permission of the common law courts. The 
statutes are only in affirmance of the common law, and to pre- 
VOL. VI. 3 
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vent t the great power r whic h the admiralty had gotten in con- 
sequence of the Laws of Oleron. That, generally speaking, the 
courts of admiralty have no jurisdiction in matters of contracts 
done or made on land; and the true reason for their jurisdic- 
tion in matters done at sea is, because no jury can come from 
thence ; for if the matter arise in any place from which the 
pais can come, the common law will not suffer the subject to 
be drawn ad aliud eramen.” And for this doctrine are cited 
12 Reports, 129; Roll. Abr. 531: Owen, 122; Brownlow, 37 a; 
Roll. Rep. 413; 1 Wilson, 101; aa. 12; and Fortescue, 
De Laudibus, 103, edit. 1775. Again, Lord Hale, Vol. I. pp. 49 
—51, speaking of the jurisdiction of the admiralty, lays down 
the following limits to its power: — “ The jurisdiction of the 
admiralty court, as to the matter of it, is confined by the laws 
of the realin to things done upon the high sea only ; as depre- 
dations and piracies upon the high sea; offences of masters 
and mariners upon the high sea; maritime contracts made and 
to be executed upon the high sea; matters of prize and reprisal 
upon the high sea. But touching contracts or things made 
within the bodies of the English counties, or upon = land 
beyond the sea, though the execution thereof be in some 
measure upon the high sea, as charter-parties or bovine ts 
made even upon the high sea, "— touching things that are not 
in their own nature maritime, as a bond or contract for the 
payment of money,—=so also of damages in navigable rivers, 
within the bodies of counties, things done upon the shore at 
low-water, wreck of the sea, &c.,— these things belong not to 
the admiral’s jurisdiction. And thus the common law and the 
statutes of 13 Richard IL, cap. 15, and of 15 Richard IL, cap. 
3, confine and limit their jurisdiction to matters maritime, and 
such only as are done upon the high sea.” 

In this cursory view of Lord Hale of the admiralty jurisdic- 
tion, there is one feature which cannot escape the most super- 
ficial observation ; and that is, the extraordinary care of this 
learned judge to avoid every implication from uncertainty or 
obscurity of terms, which might be wrested as a pretext for the 
assumption of power not clear, well founded, and legitimate. 
In the extract above given, it will be seen that the sea, as the 
theatre of the admiralty power, is mentioned in eight different 
instances, in every one of which it is accompanied with the 
adjunct high. Altum mare is given as the only legitimate 
province of the admiral’s authority ; and then, as if to exclude 
the possibility of improper implication, are placed in immediate 
and striking contrast the transactions and the situations as to 
which, by the common law and the statutes of England, the 
interference of the admiralty was utterly inhibited.  * But,” 
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he ptoceeds to say, “ touching contracts or things made within 
the bodies of the English counties, or upon the land beyond 
the sea, though the execution thereof be in some measure upon 
the high sea, as charter-parties or contracts made even upon 
the high sea, — touching things that are not in their own na- 
ture maritime, as a bond or contract for the payment of money, 
—so also of damages in navigable rivers, within the bodies 
of English counties, things done upon the shore at low-water, 
wreck of the sea, &c., — these things belong not to the admi- 
ral’s jurisdiction.” 

Sir William Blackstone, treating of the cognizance of private 
wrongs, Book 3, chap. 7, p. 106, speaks of injuries cognizable 
by the maritime or admiralty courts. ‘These courts,” says 
this writer, ‘have jurisdiction and power to try and determine 
all maritime causes, or such injuries as, although they are in 
their nature of common law cognizance, yet, being committed 
on the high seas, out of the reach of our ordinary courts of 
justice, are therefore to be remedied in a peculiar court of their 
own. All admiralty causes must, therefore, be causes arising 
wholly upon the sea.” He then cites the statutes 13 and 15 
Rich. IL, Co. Litt. 260, Hob. 79, and 5 Reports, 106, for the 
positions thus asserted. I shall, in the progress of this opinion, 
have occasion further to remark upon this language, ‘“* courts 
maritime or admiralty courts,” here used by this learned com- 
mentator, when I come to speak of an interpretation placed 
upon the second section of the third article of the Constitu- 
tion; as implying an enlargement of the powers conferred, from 
a connection of the terms admiralty and maritime in the sec- 
tion just mentioned. What L would principally advert to here 
is the description of the causes denominated maritime, and 
as falling solely and peculiarly within the admiralty jurisdic- 
tion, and to the reason why they are thus denominated mari- 
time, and as such assigned to the admiralty. ‘They are, says 
this learned commentator, “ maritime, or such injuries as, al- 
though they are in their nature of common law cognizance, 
yet, being committed on the high seas, out of the reach of our 
ordinary courts of justice, are therefore to be remedied in a pe- 
culiar court of their own. All admiralty causes must, there- 
fore, be causes arising wholly upon the sea, and not within the 
precincts of any county.” Here, then, is the explicit declara- 
tion, that it is the theatre, the place of their origin and perform- 
ance, exclusively, not their relation to maritime subjects, which 
determines their forum; for they are causes, says he, which in 
their nature may be of common law cognizance. In this con- 
nection it seems not out of place to advert to the discrimina- 
tion made by the same author between the pretensions to power 
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advanced by certain tribunals which subsisted and grew up 
rather by toleration than as forming any fundamental and reg- 
tar portions of the British constitution. Thus, in Book 3, 
chap. 7, pp. 86, 87, speaking of the ecclesiastical, military, and 
maritime courts, and the courts of common law, he says, — 
* And with regard to the three first, I must beg leave, not so 
much to consider what hath at any time been claimed or pre- 
teuded to belong to their jurisdiction by the officers and judges 
of those respective courts, but what the common law allows 
and permits to be so. For these eccentrical tribunals (which 
are principally guided by the rules of the imperial and canon 
laws), as they subsist and are admitted in England, not by any 
right of their own, but upon bare sufferance aud toleration from 
the municipal laws, must have recourse to the laws of that 
country wherein they are thus adopted to be informed how 
far their jurisdiction extends, or what causes are permitted and 
what forbidden to be discussed or drawn in question before 
them. It matters not what ihe Pandects of Justinian or the 
Decretals of Gregory have ordained ; they are of no more in- 
trinsic authority than the laws of Solon or Lycurgus; curious, 
perhaps, for their antiquity, respectable for their equity, and 
frequently of admirable use in illustrating a point of history. 
Nor is it at all material in what light other nations may con- 
sider this matter of jurisdiction. Every nation must and will 
abide by its own municipal laws, which various accidents con- 
spire to render different in almost every country in Europe. 
We permit some kinds of suits to be of ecclesiastical cogni- 
zance which other nations have referred entirely to the tempo- 
ral courts, as concerning wills and successions to intestates’ 
chattels ; and perhaps we may, in our turn, prohibit them from 
interfering in some controversies which, on the Continent, may 
be looked upon as merely spiritual. In short, the common law 
of England is the one uniform rule to determine the jurisdic- 
tion of our courts; and if any tribunals whatsoever attempt to 
exceed the limits so prescribed to them, the king’s courts of 
common law may and do prohibit them, and in some cases 
punish their judges.” So far, then, as the opinions of Hale 
and Blackstone are entitled to respect, —so far as the writings 
and decisions of the venerable expounders of the British con- 
stitution to which they refer may be regarded as authority, — 
the origin and powers of the admiralty in England, the subjects 
permitted to its peculiar cognizance, the control exerted to re- 
strict it to that peculiar cognizance by the common law tribu- 
nals, would seem not to be matters of uncertainty. Sir Wil- 
liam Blackstone, too, is a writer of modern date, and, as such, 
his opinions may claim exemption from the influence of conflict 

















JANUARY TERM, 1848. 401 


New Jersey Steam Navigation Company v. Merchants’ Bank. 











of bigotry or prejudice, which the advocates of the admiralty 
seem disposed to attribute to the opinions or the times of Spel- 
man, of Fortescue, and Coke. 

Passing from the testimony of the writers already mentioned, 
let us call in a witness as to the admiralty powers and jurisdic- 
tion, as existing in England for a century past, at least, whom 
no one will suspect of disaffection to that jurisdiction. I al- 
lude to Mr. Arthur Browne, Professor of Civil Law in the 
University of Dublin, in whose learned book scarcely any as- 
sertion of power ever made by the admiralty courts, however 
reprobated and denied by the common law tribunals, is not 
commended, if not justified, and scarcely one retrenchment or 
denial of power to the former is not as zealously disapproved. 
Let us hear what this witness is compelled, though mulio cum 
gemitu, to admit, with respect to the jurisdiction of the in- 
stance court in cases civil and maritime, — cases identical in 
their character with that now under consideration. After di- 
lating upon the resolutions of 1632, and upon what by him are 
designated as the irresistible arguments of Sir Leoline Jenkins 
in favor of the powers of his own court, Professor Browne 
is driven to the following concessions. Of the common law 
courts he says ( Vol. IL. p. 74), — ‘* Adhering on their part to the 
strict letter of the rule, that the business of the admiralty was 
only with contracts made upon the sea, they here took locality 
as the only boundary, though in the instances before men- 
tioned, of contracts made on sea, they refused this limit; and 
having insisted, as indeed Judge Blackstone has even of late 
done, that contracts upon land, though to be executed on the 
sea, and contracts at sea, if to be executed on land, were not 
cognizable by the admiralty, they left to it the idle power of 
trying contracts made upon the sea to be also executed upon 
the sea, of which one instance might not happen in ten years.” 
Again (p. 85), speaking of what he characterizes as ‘the tor- 
rent of prohibitions which poured forth from the common law 
courts,” he tells us, that ‘little was left for the authority of the 
admiral to operate upon, in the subject of contracts, amidst 
those curbs so eagerly and rapidly thrown upon him in the last 
century, save express hypotheeations of ship or goods made at 
sea or in foreign ports, and suits for seamen’s wages.” At the 
close of this chapter on the jurisdiction of the instance courts, 
Mr. Browne presents his readers with the general conclusion 
to which his investigations on this head had conducted him, 
in the following words: — “ The result of our inquiries in the 
present chapter, as to the extent of the jurisdiction of the in- 
stance court of admiralty which is at present seemingly allowed 
by the common law courts, is, that it is confined in matters of 
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contract to suits for seamen’s wages (on all hands admitted to 
be an exception to the rule restricting the admiralty to the sea), 
or to those on hypothecations. In matters of tort, to actions 
for assault, collision, and spoil, and in quasi contracts, to actions 
by part-owners for security, and actions of salvage ; but if a 
party,” says he, “ institute a suit in that court on a charter-party, 
for freight, in a cause of average and contribution, or to decide 
the property of a ship, and be not prohibited, I do not see how 
the court could refuse to retain it.”” In this concluding passage 
from Mr. Browne’s chapter on the jurisdiction of the instance 
courts, there are two circumstances which impress themselves 
upon our attention, as seemingly, indeed palpably, irreconcila- 
ble with the law or with each other. The first is the conces- 
sion (a concession said to be made upon a general survey of the 
subject) as to the limit imposed by the common law tribunals 
upon the admiralty; the second, the opinion, in the very face 
of this concession, that the admiralty, if it should not be ac- 
tually prohibited, if it could only escape the vigilance of the 
common law courts, might proceed, might make an incursion 
within this established, this prohibited, nay, conceded bounda- 
ry. Opinions like these evince an adherence to the admiralty 
apparently extreme, and almost contumacious; and it may be 
owing to this devotion, that decisions have been pressed into 
its support, which, to my apprehension, do not come directly 
up to the point they are called to fortify, or, if they did, are too 
few in number and too feeble to remove the firmly planted 
landmarks of the law. Thus the case of Menetone v. Gib- 
bons, 3 T. R. 267, is cited as authority that the admiralty 
has cognizance over contracts, though executed on land and 
under seal. This case, it is true, is somewhat anomalous in its 
features, but yet it is thought that no tair exposition of it can 
warrant the conclusions attempted to be deduced from it. Not- 
withstanding some expressions which may have fallen from 
some of the judges arguendo, it is certainly true, that every 
justice who decided that case put his opinion essentially upon 
these foundations : —that the case was one of a hypothe cation 
of the ship, in the course of a foreign voyage, by the master, 
who had a right to hypothecate ; that the contract provided for 
or gave no remedy except in rem, whereas the common law 
courts proceed against the parties only ; that if the court should 
decide against the admiralty jurisdiction (and this, too, after a 
sentence of condemnation and sale of the ship), being unable 
to give any redress under the contract by proceeding 7 rem, 
the party making the advances would be irreparably injured. 
This case should be expounded, too, in connection with that 
of Ladbroke v. Crickett, decided by the same judges twelve 
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months previously (2 'T. R. 649), in which a a natural distine- 
tion is taken between the extent of the right to prohibit the 
jurisdiction of the admiralty before sentence, and the right 
to impeach its proceedings after they are consummated and 
carried into execution without interference. In the latter case, 
Buller, whose remarks have been quoted from Menetone v. Gib- 
bons, says (p. 654): — “ There is a great difference between ap- 
plications to this court for prohibitions to the admiralty pending 
the suit and after sentence: in the first case, this court will 
examine the whole case, and see the grounds of the proceed- 
ings in the admiralty: but the rule is quite the reverse after 
sentence is passed: in such a case, they will not look out of 
the proceedings ; for the party who applies for a prohibition 
after sentence must show a nullity of jurisdiction on the face 
of the proceedings ; therefore the plaintiff in this case could not 
go into evidence at the trial to impeach the decree of the court 
of admiralty. The case states, in general terms, that that court 
did pronounce a decree for the sale of the ship in question, and 
that a warrant issued out of that court for seizing and selling 
the ship. So that we must take it that they had jurisdiction, 
for nothing appears on the face of the decree to show that they 
had not.” Showing conclusively, that this case determined 
nothing as to the original legitimate powers either of the com- 
mon law or admiralty tribunals, but positively refusing to insti- 
tute a comparison between them. ‘The next case adduced by 
Mr. Browne, and the last which I shall notice, is that of Smart 
v. Wolff, 3 'T. R. 323. The first remark which is pertinent to 
this case is, that it was a case of prize, one of a class univer- 
sally admitted to belong peculiarly and exclusively to a court 
of admiralty ; and the question propounded in it, and the only 
question, was as to the proceeding practised by the court for 
carrying into effect this its undoubted jurisdiction. There the 
goods had been, by an interlocutory order, delivered to the 
captors, upon a stipulation to respond for freight, if allowed on 
the final decree ; and the amount of freight ultimately allowed 
being greater than that covered by the stipulation, the court, 
by a proceeding substantially 7m rem, ordered the captors to 
bring in so much of the cargo as would be equal to the excess 
of the allowance beyond the amount of the stipulation. A 
rule for a prohibition obtained from the King’s Beuch was, 
upon full argument, discharged, and the grounds of the court’s 
decision are fully disclosed in the opinion of all the judges, in 
accordance with the reasoning of Mr. Justice Buller, who is 
here particularly quoted because he has been referred to as fa- 
vorable to the doctrines of Mr. Browne, and who thus express- 
es himself: — ‘“‘ Every case that I know on the subject is a 
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clear authority to show that questions of prize and their con- 
sequences are solely and exclusively of the admiralty jurisdic- 
tion. After the cases of Lindo v. Rodney, Le Caux v. Eden, 
and Livingston v. McKenzie, it would only be a waste of time 
to enter into reasons to show that this court has no jurisdiction 
over those subjects. Still less reason is there for saying, that 
the admiralty shall be prevented from proceeding after it has 
made an interlocutory decree ; because that would be to say, 
that the admiralty has jurisdiction at the beginning of the suit, 
and not at the end of it.’ The case of Smart v. Wolff, then, 
is assuredly no direct authority, if authority at all, to sustain 
the theory or the partialities of Professor Browne. Indeed, the 
utmost that can be drawn from this case in favor of those the- 
ories is an expression of belief, by Justice Buller, that my Lord 
Coke entertained not only a jealousy of, but an enmity against, 
the admiralty; a belief which, whether well or ill founded, 
must be equally unimportant,—equally impotent to impugn 
an inveterate, a confirmed, nay, an admitted course and body 
of jurisprudence. Upon a review of all the authorities to 
which I have had access, the conclusion of my mind is certain 
and satisfactory, that, with some temporary deviations or ir- 
regularities, such as the resolutions of 1632, the jurisdiction 
of the imstance court of the admiralty, both by the common 
law and by the statutes of 13 and 15 Richard IL., down to the 
period at which, during the reign of the present queen, that 
jurisdiction was enlarged, was, in matters of contract (with the 
known exception of seamen’s wages), limited to maritime con- 
tracts made and to be executed upon the high sea, and to cases 
of hypotheeation of the ship upon her voyage ; and in matters 
of civil tort, to cases also occurring upon the sea, without the 
body of the county. But this restriction upon the jurisdiction 
of the instance courts of England, so uniformly maintained by 
‘the common law courts of that country, — acknowledged, how- 
ever condemned, by Mr. Browne, and admitted in argument in 
this case, — it is contended, does not apply to the powers and 
jurisdiction of the like courts in the United States, and did not 
apply at the period when the Federal Constitution was adopted, 
but that a jurisdiction more varied and enlarged, as practised 
in the British colonies in North America, and under the gener- 
al confederation at the adoption of the Constitution, was in the 
contemplation of the framers of this Constitution, and must 
therefore be referred to as the measure of the powers conferred 
in the language of the second section of the third article, — 
‘Call cases of admiralty and maritime jurisdiction.” In testing 
the accuracy of these positions, it would be asking too much 
of this court to receive as binding authority the decisions of 
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sickmeslin inferior to ienelé, ‘Gates than they re rest upon indispu- 
table and clear historical ‘truths in our colonial history ; truths, 
too, which shall sustain a regular and recognized system of ju- 
risdiction. It will not be suflicient to allege some obscure, 
eccentric, or occasional exertions of power, if they could be ad- 
duced, and upon these to attempt to build up an hypothesis or 
a system,—nay, more, to aflirm them to be conclusive proofs 
of a system established, general, well known to and understood 
by the framers of the Constitution, and therefore entering 
necessarily into their acceptation of the terms “ admiralty and 
maritime jurisdiction.” The danger of yielding to such scan- 
ty and inadequate testimony must be obvious to every mind. 
The still greater danger of theorizing upon words not of pre- 
cise or definite import, freed from the restraints of settled ac- 
ceptation, has been exemplified in our own time and country, 
in an able, learned, and ingenious effort to confer on the ad- 
miralty here powers not merely coextensive with the most 
ambitious pretensions of the English admiralty at any period 
of its existence, but powers that may be derived from the laws 
and institutions of almost every community of ancient or mod- 
ern Europe, and covering, not only seas and navigable waters, 
but men and their transactions having no necessary connection 
with waters of any description, viz. shipwrights, material men, 
and insurers (vide 2 Gall. 397); and this upon the assumption, 
that the term maritime implied more than the word admiralty, 
when unassociated with it, and that this was so understood by 
the framers of the Constitution, who designed it as an enlarge- 
ment of the admiralty power. Yet if we turn to the language of 
Mr. Justice Blackstone, Vol. III. p. 106, he tells us that the courts 
maritime are the admiralty courts, using the terms maritime 
and admiralty as convertible ; and that the injuries triable in 
the admiralty (or maritime causes) are such as are of common 
law cognizance, yet, being committed on the high seas, are 
therefore to be tried by a peculiar court. Again, p. 68, he says, 
— ‘The maritime courts, or such as have power and _ jurisdic- 
tion to determine all maritime injuries arising upon the seas, 
or in parts out of the reach of the common law, are only the 
court of admiralty and its court of appeal.” So, likewise, Sir 
Matthew Hale, p. 50, in characterizing maritime contracts to 
be those made and to be executed upon the sea, certainly ex- 
cludes any implication beyond these ; and this must be taken 
as the English interpretation of the term maritime, by which 
it is understood as identical with admiralty. 

And here it seems proper to remark, that I cannot subscribe 
to the opinion, either from the bench or the bar, that the de- 
cisions of inferior courts, which it is not merely the right, but 
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the duty, of this tribunal to o revise, should, by their intrinsic au- 
thority as decisions, be recognized as binding on the judgment 
of this court. ‘They are entitled to that respect to which their 
accuracy, When examined, may give them just claims; but it 
is surely a perversion of our judicial system to press them as 
binding merely because they have been pronounced. If these 
decisions can be appealed to upon the mere force of their lan- 
guage, | would quote here the words of Judge Washington, 
in the ease of the United States v. Gill, 4 Dall. 398, where he 
declares, that “the words of the Constitution must be taken to 
refer to the admiralty and maritime jurisdiction of England, 
from whose code and practice we derive our systems of juris- 
prudence, and obtain the best glossary.”” Nor am I disposed to 
cousider the doctrine of the civil law which has been men- 
tioned, to escape from the silence of our own code or that of 
England upon the subject. 

I do not contest the position, that the established, well- 
defined, regular, and known civil jurisdiction of the admiralty 
courts of England, or of the vice-admiralty courts of the 
American colonies, was in the contemplation of the men who 
achieved our independence, and was adopted by those who 
framed the Constitution. I willingly concede this position. 
That which I do resist is what seems to me an effort to assert, 
through the colonial vice-admiralty courts, powers which did 
not regularly inhere in their constitution ; powers which, down 
to the date of the quarrel with the mother country, were 
never bestowed on them by statutory authority ; powers which 
to their superior — from whom they emanated, and to whom 
they were inferior and subordinate, the High Court of Admi- 
ralty —had long been conclusively denied, as has been already 
abundantly shown. With respect to the establishment and 
powers of these courts, we are informed by Browne, 2 Civ. 
and Adm. Law, 490, that “all powers of the vice-admiralty 
courts within his Majesty’s dominions are derived from the 
high admiral, or the commissioners of the admiralty of Hng- 
land, as inherent and incident to that office. Accordingly, by 
virtue of their commission, the lords of the admiralty are 
authorized to erect vice-admiralty courts in North America, 
the West Indies, and the settlements of the East India Com- 
pany’; “and in case any person be aggrieved by sentence or 
interlocutory decree having the force of a sentence, he may 
appeal to the High Court of Admiralty.” Blackstone, also, says 
(Vol. ILL. p. 68), — “ Appeals from the vice-admiralty courts in 
America, and our other plantations and settlements, may be 
brought before the courts of admiralty i in England, as being a 
branch of the admiral’s jurisdiction.” Stokes, in his View of 
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the Constitution of the British Colonies in North America, 
speaking of the vice-admiralty courts, says (chap. 13, p. 271), — 
“In the first place, as to the jurisdiction exercised in the courts 
of vice-admiralty in the colonies, in deciding all maritime 
sauses, Or Causes arising on the high seas, I have only to ob- 
serve, that it proceeds in the same manner that the High Court 
of Admiralty m England does.” Again (p. 275), he says, — 
* From the courts of vice-admiralty in the colonies, an appeal 
lies to the High Court of Admiralty in England.” Mr. Browne, 
in his second volume of Civ. and Adm. Law, p. 491, accounts 
for the jurisdiction of the vice-admiralty courts in America, in 
revenue causes, by tracing it to the statute of 12-Charles IL. 
commonly called the Navigation Act, and to statutes 7th and Sth 
of William LL, ce. 22, and designates this as totally foreign to 
the original jurisdiction of the admiralty, and unknown to it. 
With this view of the origin and powers of the vice-admiralty 
courts of the colonies, showing them to be mere branches, 
parts of the admiralty, and emanating from and subordinate to 
the latter, it would seem dillicult to perceive on their part 
powers more comprehensive than those existing in their ere- 
ator and superior, vested, too, with authority to supervise and 
control them. The existence of such powers certainly can- 
not rest upon correct logical induction, but would appear to be 
at war equally with common apprehension and practical ex- 
ecution. Power can never be delegated which the authority 
said to delegate itself never possessed, nor can such power be 
indirectly exercised under a pretext of controlling or super- 
vising those to whom it could not be legitimately delegated. 
The colonial vice-admiralty courts, as regular parts of the 
English admiralty, created by its authority, could by their 
constitution, therefore, be invested only with the known and 
restricted jurisdiction of the former. Hf a more extended ju- 
risdiction ever belonged to, or be claimed for, these colonial 
tribunals, it must rest on some peculiar and superadded ground, 
which it is incumbent on the advocates of this jurisdiction 
clearly to show. Has any thing of the kind been adduced in 
the argument of this cause? Beyond the provisions of the 
statutes of Charles Il. and William IIL, relative to eases of 
revenue, has there been shown any enlargement by statute of 
these vice-admiralty powers, any alteration by judicial deeision 
in England of the constitution and powers of the vice-admi- 
ralty courts, as emanating from, and limited by, the jurisdiction 
of the admiralty in the mother country: Strongly as author- 
ity for the aflirmative of these inquiries has been challenged, 
nothing satisfactory to my mind, nothing, indeed, having the 
appearance of authority, has been adduced; because, [ take it 
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for granted, from the distinguished ability of the counsel, 
such authority was not attainable. ‘The learned and elaborate 
investigations of the counsel for the appellants have brought 
to light a series of proofs upon the jurisdiction of the vice- 
admiralty courts, all in strict accordance with the positions 
laid down in Blackstone, Stokes, and Browne, and exemplify- 
ing beyond these the actual and practical extent and modes to 
which and in which that jurisdiction was permitted and car- 
ried into operation in the Colonies. These developments are 
valuable as illustrations of our early history, but they are still 
more so to the jurist seeking to ascertain the boundaries of right 
amidst contested limits of power. A recapitulation of them 
here would require an inconvenient detail. ‘They well deserve, 
nevertheless, to be preserved and remembered, as showing in- 
contestably, with the exception of revenue cases arising under 
the statutes of Charles and of William, and designated on all 
hands as “totally foreign to the original jurisdiction of the 
admiralty, and unknown to it,” that the constitution and func- 
tions of the vice-admiralty courts, from the earliest notices of 
their existence, in the American colonies, were modelled upon 
and strictly limited to those of the mother country (of which 
they were branches or portions); that, so far from there having 
grown up a more enlarged and general jurisdiction in the colo- 
nial vice-admiralty courts, —a jurisdiction known and acqui- 
esced in, — every effort on their part to transcend the boundary 
prescribed to their superior in the mother country was watched 
with jealousy by the common law tribunals, and by them uni- 
formly suppressed. Coming down to the periods immediately 
preceding the Revolutionary conflict, and embraced by the 
war, and during the existence of the Confederation, the vol- 
umes of testimony poured forth in the forms of essays, 
speeches, and resolutions prove that the pretensions then ad- 
vanced by the British government, throi zi: the medium of the 
admiralty jurisdiction, extending that jurisdiction beyond its 
legitimate province as an emanation from the admiralty at home, 
so far from being regarded as pertaining to a known and estab- 
lished system, were received as novelties and oppressions, — as 
abhorrent to the genius of the people, to the British constitu- 
tion itself, and worthy to be repelled even by an appeal to 
arms. It would seem, then, reconcilable neither with reason 
nor probability, that the men who made these solemn protests, 
—that a community still warm from the contest induced by 
them, — should, upon their emancipation from evils considered 
intolerable, immediately, by a species of political suicide, rivet 
those same evils indissolubly upon themselves. Much more 
reasonable does it appear to me, that the statesmen who framed 
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our r national haus ; “wher n - confe rring the admiralty and mari- 
time jurisdiction, had in their conte mplation that jurisdiction 
only which was familiar to themselves and their fathers, was 
venerable from time, and in practice acceptable to all; they 
could not have intended to sanction that whose very existence 
they denied. ‘This view of the question is further fortified by 
the opinion of two able American jurists, both of them con- 
temporaneous with the birth of our government. I allude to 
the opinion of Chancellor Kent, expressed at page 377 of the 
first volume of his Commentaries, 5th edit., and to that of Mr. 
Dane, found in volume sixth of his Abridgment, p. 353. It is 
in close conformity to, and congenial with, the seventh amend- 
ment of the Constitution, and with the saving in the Judiciary 
Act of the right to a remedy at common law, wherever the 
common law should be competent to give it. An able illus- 
tration of the construction here contended for may also be 
seen in the elaborate opinion of the late Justice Baldwin in 
the case of Bains v. The Schooner James and Catharine, 
Baldwin’s Reports, 544, where the learned judge, in support 
of his conclusions, with great strength of reasoning, and upon 
authority, expounds the term ‘suits at common law,” in the 
seventh amendment of the Constitution, and the phrase, ‘“ the 
right to a common law remedy where the common law is com- 
petent to give it,’”’ contained in the saving in the ninth section 
of the Judiciary Act, showing their just operation in limiting 
the admiralty within proper bounds. I deem it wholly irreg- 
ular to attempt to adduce general admiralty powers from the 
cognizance vested in the courts as to seizures; these are purely 
cases of revenue, are treated in England as anomalous, and 
as not investing general admiralty jurisdiction, but as unknown 
to it; or jurisdiction in cases of contract, as between private 
persons. This interpretation disposes at once of all the con- 
clusions which it is attempted to draw from the several cases 
of seizure decided in this court. The obiter dictum in the case 
of the General Smith ought not to be regarded as authority at 
all, much less as laying the foundation of a system. From the 
best lights I have been able to bring to the inquiry before us, 
reflected either from the jurisprudence of the mother country, 
from the history of the colonial government, or the transactions 
of the general Confederation, I am satisfied that the civil, ad- 
miralty, and maritime jurisdiction conferred by the second sec- 
tion of the third article of the Constitution was the restricted 
jurisdiction known to be that of the English admiralty, insisted 
upon and contended for by the North American colonies, limited 
in matters of contract (seamen’s wages excepted) to things 
agreed upon and to be performed upon the sea, and cases of hy- 
VOL. VI. 3d 

















410 SUPREME COURT. 








New Jersey Steam Navigation Company v. Merchants’ Bank. 





pothecation, and in civil torts to injuries occurring on the same 
theatre, and excluded as to the one and the other from con- 
tracts made, or torts committed, within the body of a county. 

It has been urged in argument, that the restriction here 
proposed is altogether unsuited to and unworthy the expanded 
territory and already great and increasmg commerce of our 
country. ‘To this may be replied the fact, that it was thought 
' sufficiently broad for a nation admitted even at this day to be 
the most commercial on the globe. In the next place, Lam by 
no means prepared to concede that the interests of commerce, 
and certainly other great interests in society, are to be benc- 
fited by incursions upon the common law jurisprudence of the 
country. Recurring, asa test, to the institutions and to the 
condition of various nations, a very different and even opposite 
conclusion would be impressed by it. But even if it be ad- 
mitted that a power in the admiralty such as would permit 
encroachments upon the venerable precincts of the common 
law would be ever so beneficial, the reality of such advantage, 
and the right or power to authorize it, are essentially differeut 
concerns. An argument in favor of power founded upon cal- 
culations of advantage, in a government of strictly delegated 
powers, is scarcely legitimate when addressed to the legislature ; 
addressed to the judiciary, it seems to be especially out of place. 
In my view, it is searcely reconcilable with government in any 
form, so far as this term may signify regulated power, and 
ought to have influence nowhere. If a restricted admiralty 
jurisdiction, though ever so impotent for good or prolific of 
inconvenience, has been imposed by the Constitution, either or 
both those evils must be of far less magnitude than would be 
attempts to remedy them by means subversive of the Consti- 
tution itself, by unwarranted legislative assumption, or by vio- 
lent judicial constructions. The pressure of any great national 
necessity for amendments of that instrument will always insure 
their adoption. 

To meet the objection urged in this case to the jurisdiction 
deduced from the character of the contract sued on, it has 
been insisted that the foundation of this suit may be treated 
as a marine tort, which, having been committed on Long Island 
Sound, and therefore not within the body of any county, is 
exempt from objection on the score of locality. If the plead- 
ings and proofs in this cause presented a case of simple or sub- 
stantial tort, occurring without the body of a county, no just 
objection could be made to the jurisdiction. It is, therefore, 
proper to inquire whether a case of marine tort, in form or in 
substance, is presented upon this record. ‘There is a class of 
cases known to the common law, in which a plaintiff having 
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aright of action arising upon contract may waive his remedy 
directly upon the contract in form, and allege his gravamen as 
originating in tort, produced by a violation or neglect of duty. 
The cases in which this alternative is permitted are, in the first 
place, those in which, independently of the rights of the plain- 
tiff arising from express stipulations with the defendant, there 
are duties or obligations incumbent on the latter resulting from 
the peculiar position he occupies with respect to the public, 
giving the right to redress to all who may suffer from the vio- 
lation or neglect of these public obligations. Such are the 
instances of attorneys, surgeons, common carriers, and other 
bailees. 'The wrong in these instances is rather the infringe- 
ment of these public and general obligations, than the violation 
of the private direct agreement between the parties ; and agree- 
ment, contract, is not the foundation of the demand, nor can 
it be properly taken as the measure of redress to be adjudged ; 
for | presume it is undeniable, that, if the relations of the par- 
ties are the stipulations of their contract exclusively or essen- 
tially, their remedies must be upon such stipulations strictly. 
Secondly, they are cases in which a kind of quasi tort is sup- 
posed to arise from a violation of the contract immediately be- 
tween the parties. These cases, although they are torts in 
form, are essentially cases of contract. ‘The contract, therefore, 
must be referred to, and substantially shown, to ascertain the 
rights of the parties, and to measure the character and extent 
of the redress to either of them. It can in no material feature 
be departed from. This I take to be the rationale of the prac- 
tice, and the view here taken appears to be sustained by au- 
thority. Thus, in Boorman v. Brown, 3 Adolph. & Ellis, 525, 
New Series, Tindal, C. J., delivering the opinion of all the 
court, says, —“‘ That there is a large class of cases in which 
the foundation of the action springs out of the privity of con- 
tract between the parties, but in which, nevertheless, the 
remedy for the breach or non-performance is indifferently in 
assumpsit, or in case upon tort, is not disputed.” Again (p. 
526), the same judge says, — ‘‘ The principle in all these cases 
would seem to be, that the contract creates a duty, and the 
neglect to perform that duty, or the non-performance, is a ground 
of action upon tort.” In the case of Winterbottom v. Wright, 
10 Mees. & Wels. 114, Lord Abinger thus states the law : — 
‘‘ Where a party becomes responsible to the public by under- 
taking a public duty, he is liable, though the injury may have 
arisen from the negligence of his servant or agent; so, in cases 
of public nuisances, whether the act was done by the party or 
a servant, or in any other capacity, you are liable to an action 
at the suit of any person who suffers. These, however, are 
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cases where the real ground of the liability is the public duty, 
or the commission of the public nuisance. There is also a 
class of cases, in Which the law permits a contract to be turned 
into a tort; but unless there has been some public duty under- 
taken, or public nuisance committed, they are all cases in which 
an action might have been maintained upon the contract; but 
there is no instance in which a party who was not a privy to the 
contract entered into with him can maintain any such action.” 
And Alderson, Baron, in the same case says, —‘‘ The only safe 
rule is, to confine the right to recover to those who enter into 
the contract. If we go one step beyond that, we may go 
fifty.” So, too, in Tollit v. Sherstone, 5 Mees. & Wels. 283, 
a case in tort, Maule, Baron, says, — “ It is clear that an action 
of contract cannot be maintained by a person who is not a 
party to the contract; and the same principle extends to an 
action arising out of the contract.” In farther proof that 
these actions in form ez delicto, founded on breach of contract, 
are essentially actions of contract, it is clear that, in such 
actions, an infant could not be debarred the privilege of his 
nonage, nor could the operation of the statute of limitations 
upon the true cause of the action be avoided; both these de- 
fences would apply, according to the real foundation of the 
action. 

With respect to these cases ex delicto quasi ex contractu, 
as they have been called, it has been ruled, that if the plaintiff 
states the custom, and also relies on an undertaking general or 
special, the action is in reality founded on the contract, and 
will be treated as such. Vide Orange County Bank v. Brown, 
3 Wendell, 158. 

If the practice of the common law courts above considered 
be at all applicable to suits in the admiralty, how would it 
operate upon the case before us? Is this case, as presented on 
the face of the libel, or upon the proofs adduced in its support, 
either formally or substantially a case founded solely on public 
duty, or upon contract between the parties? It would seem 
to be difficult, in any form of words, to state a contract more 
express than is set out in the libel in this cause. It is true 
that in the first article there is a statement that the respond- 
ents were common carriers of merchandise between the city 
of New York and the town of Stonington in Connecticut, 
but it is nowhere alleged that the property of the complain- 
ants was delivered to the respondents as common carriers, or 
was received by them in that character, or under any custom 
or obligation binding them as carriers. So far from this, it is 
averred in the second article of the libel, that the complainants 
contracted on a particular day, and at a particular place, and 
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that at that very place, and on that very - day, the respondents 
contracted with the libellants, for a certain reward and hire to 
be paid, to transport the said merchandise, &c., — mutual and 
express stipulations set forth. Is this the statement of a general 
custom, a responsibility accruing from implied public duties, or 
is this not rather the exclusion of every thing of the kind? 
Again, article third of the libel avers, that on the day and at the 
place mentioned in the second article, viz. on the 13th day of 
July, 1840, at the city of New York, the libellants delivered 
to the respondents their merchandise, and it was received by 
the latter, to be transported according to the agreement between 
them. If, then, the power of proceeding in tort for a breach 
of the contract, known to the common law courts, can be ex- 
tended to the admiralty, it would still, as in the former tribu- 
nals according to the authorities, present every question for 
decision as a question of contract, between parties (and be- 
cause they were so) to the contract, by the stipulations accord- 
ing to which alone. the rights and wrongs of all must be 
adjusted. This election of the proceeding in tort arising ev 
contractu, if permitted to the admiralty, would leave the sub- 
ject of jurisdiction just where it would stand independently 
of such election. In the exercise of such election, you are 
necessarily driven to the contract to ascertain the existence, 
the nature, and extent of the assumed tort, in other words, the 
infraction or fulfilment of the contract, and the investigation 
develops inevitably an agreement, of which, with respect to par- 
ties, to locality, or subject-matter, or to all these, the admiralty 
can have no cognizance. 

But after all, | would inquire for the authority under which 
the admiralty has been allowed to assume, under an,artificial 
rule of common law pleading, jurisdiction of matters not fall- 
ing naturally, directly, and appropriately within its cogni- 
zance. Indeed, its admirers and advocates, from Sir Leoline 
Jenkins to Professor Browne, have zealously defended it against 
every imputation of attempts at assumption, insisting that the 
subjects claimed for its cognizance, and its modes of claiming 
them, were such only as naturally and appropriately belonged 
to it. They have as zealously complained of abstractions by 
the common law courts, by means of uncandid and unreason- 
able fictions, of matters naturally and familiarly belonging to 
the admiralty. If a single precedent exists showing that, by 
the artificial rules of pleading practised in the common law 
courts, partaking in some degree of fiction, the admiralty has 
ever obtained jurisdiction over matters which otherwise would 
not have fallen within its cognizance, that precedent is un- 
known to me; and it is equally certain that Tam unwilling to 
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create one. And it is remarkable, that, in direct opposition to 
this effort to give jurisdiction to the admiralty by borrowing a 
license from the common law courts, we have the explicit dec- 
laration of Professor Browne himself, amidst all his partiality, 
that in matters of tort the jurisdiction of the admiralty is lim- 
ited to “actions for assault, collision, and spoil,” — instances of 
pure tort, excluding every idea of fiction, and equally excluding 
one single attribute of cOntract. Vide Vol. IL, chap. 4, p. 122. 

I am extremely diflident as to the wisdom and safety of en- 
larging a jurisdiction, (and especially by the force of implica- 
tion,) which from the earliest traces of its existence (whatever 
has been said in this case about the power of reform in this 
respect) has always been exercised by rules and principles less 
congenial with our institutions than are the principles and 
proceedings of the common law ; which, by the mere force of 
implication in the terms ‘“ admiralty and maritime,” overrides 
the seventh amendment of the Constitution, and the impor- 
tant saving in the ninth section of the Judiciary Act; which 
by a like implication frees itself altogether from all restriction 
imposed, both by the second section ‘of the third article of the 
Constitution, and by the eleventh section of the Judiciary Act, 
with respect to controversies between citizens of the same 
State. A jurisdiction substituting, too, for the invaluable safe- 
guard to truth secured by confronting the witness with court 
and jury, a machinery by which the aspect and the force of 
testimony are graduated rather by the address and skill of the 
agents employed to fabricate it, than by its own intrinsic 
worth, and transferring the trial of facts resting upon credi- 
bility to a tribunal often remote and inconvenient, and con- 
strained to decide on statements that may be merely colorable, 
often entirely untrue. 

Again, to decide this case upon the ground of liability of 
the owners for a tort committed by the master, would present 
this strange incongruity. Although, by the common law, 
owners of vessels were responsible for losses occasioned by the 
misconduct of masters as their agents, to the g- amount of 
such losses, yet as long since as the statute of 7 George IL., 
passed in 1734, nearly forty years before our Silence, 
this responsibility was expressly limited in extent to the value 
of the vessel and the freight. The laws of Oleron and Wisby, 
we are told by Lord Tenterden (vide Treatise on Shipping, 
p- 395), contain no provision on this subject, though this writer 
informs us, upon the authority of Vinnius, that such a provis- 
ion was contained in the laws of Holland, and that by the 
laws of Rotterdam, as early as 1721, the owners were exempt- 
ed from liability for the acts of the master done without their 























JANUARY TERM, 1848. 415 











New Jersey sete Navigation Company ¢ D. Serchants' Bank. 





order farther than their part of the ship amounted to. By the 
French Ordonnance of the Marine, Book 2, tit. 8, art. 2, the 
rule is thus given : —‘‘ Les proprietaires des navires seront re- 
sponsable des faits du maitre ; mais ils en demeureront dichargés 
en abandonnant leur batiment et le fret.” So, too, Boulay- 
Paty, in his work entitled Cours de Droit Couumsecial Maritime, 
Vol. I. pp. 270 et seq., after interpreting the word fatt or act of 
the master as inclusive of delicta quasi delicta, acts of negli- 
gence or imprudence, as well as his contracts or engagements, 
upon a comparison of the opinions of various authors, — Valin, 
Emerigon, Pothier, &c., — comes to the following conclusions : 
— “Maintenant, disons done que le capitaine, soit par emprunt, 
soit par vente de marchandises, soit par délit ou quasi-délit, 
n’a que le pouvoir d’engager le navire et le fret, sans qu’il lui 
soit possible de compromettre la fortune de terre de ses arma- 
teurs. Ceux-ci se dégagent de toutes les obligations contractées 
par le maitre, en cours de voyage, par abandon du navire et 
du fret.” This same writer, pages 275 and 276, lays down 
the following doctrines, which he quotes from Grotins, from 
Emerigon, from Pothier, and from the Consulat de la Mer: — 
“T/obligation ot les propriétaires sont de garantir les faits 
de leur capitaine, est plus réelle que personnelle. . .. Pendant 
le cours du voyage, le capitaine pourra prendre deniers sur le 

corps, mettre des apparaux en gage, ou vendre des marchan- 
dises de son chargement. Voila tout. Son pouvoir légal ne 
s’étend pas au-dela des limites du navire dont il est maitre, 
c’est-a-dire administrateur; il ne peut engager la fortune de 
terre de ses armateurs qu’autant que ceux-ci y ont consenti 
d’une maniere spéciale. ... De sorte que si le navire périt, ou 
quwils abdiquent leur intérét, ils ne sont garans de rien... . En 
effet, le Consulat de la Mer, cap. 33, apres avoir dit que l’intérét 
que les armateurs ont sur le corps, est engagé an paiement des 
dettes contractées par le capitaine, en cours de voyage, ajoute 
que la personne ni les autres biens des coproprietaires ne sont 
obligés, 4 moins quwils ne lui eussent donne, & ce sujét, un pou- 
voir suffisant. 

* Au ch. 236 il est dit que si le navire périt, c’est assez que 
cette perte soit pour le compte des quirataires.”’ 

From this view of the law as existing in England and on 
the European continent, it is manifest, that, in the former 
country, the responsibility of the owners, prior to the statute 
of 7 Geo. IL., was a common law liability, and was acknowl- 
edged and allowed to the full extent that the demand could be 
proven, embracing both the persons and all the property of the 
owners ; that since the statute of Geo. IL., this liability is lim- 
ited to the value of the ship and freight, but still to be en- 
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forced in the courts of common law or equity; that, by the 
maritime law of the Continent, the liability of the owners was 
always limited to the ship and freight, and that, from this re- 
stricted liability, the owners were entirely released by an aban- 
donment of ship and freight, or by a total loss of the former 
at sea, whether the claim was made on account of the contract, 
or tort, or delictum of the master. But, in this case, the court 
have sanctioned a liability resting upon common law princi- 
ples, irrespective of any limit imposed either by statute or by 
the rules of the maritime law, and this by means, too, of arti- 
ficial or fictitious constructions, practised upon only in the 
courts of common law, relative to the forms of actions prose- 
cuted in those courts ; and, for the accomplishment of this ob- 
ject, have permitted the adoption of modes and proceedings 
peculiarly and solely appertaining to the maritime law, —a 
system of jurisprudence essentially dissimilar, a system which 
recognizes no such claim as the present, but under whose au- 
thority the owners would be wholly absolved by the total loss 
of the vessel, and under which they would be permitted to 
stipulate for their own exemption from liability on account of 
the barratry or dishonesty of their agents. Vide Abbott on 
Shipping, p. 294. The incongruity here pointed out might 
have been avoided, by confining the parties to their proper 
forum. 

My conclusions, then, upon the question of jurisdiction, are 
these : — that the case presented by the libel is palpably a pro- 
ceeding im personam upon an express contract, entered into 
between the parties in the city of New York; that it is there- 
fore a case properly cognizable at a common law court, for any 
breach of that contract which may have been committed, and 
consequently is not a case over which the admiralty court can, 
under the Constitution and laws of the United States, have ju- 
risdiction, either ir personam or in rem. 

Having felt myself bound to treat at some extent what 
seemed to me the decisive, and what may, too, be called the 
public or constitutional question involved in this cause, — the 
question of jurisdiction, —as to what may be the merits of 
this controversy, the obligations sustained by the parties to 
each other, and the extent to which these have been fulfilled 
or violated, I shall content myself with simply giving the con- 
clusions to which my mind has been conducted, without pre- 
tending to reason them out fully upon the facts or the law of 
the case, because those conclusions would not be the grounds 
of a formal dissent, though disaffirmed by a majority of my 
brethren. 

Whilst I am impressed with the strong necessity that exists 
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for guarding against fraud or neglect in those who, by holding 
themselves forth as fitted to take charge of the lives, the health, 
or the property of the community, thereby invite the public 
trust and reliance, [ am not prepared to say that there can be 
no limit or qualification to the responsibility of those who em- 
bark in these or similar undertakings, — limits which may be 
implied from the inherent nature of those undertakings them- 
selves, or which may result from express stipulation. It seems 
to me undeniable, that a carrier may select the particular line 
or description of business in which he engages, and that, so 
long as he with good faith adheres to that description, he can- 
not be responsible for any thing beyond or inconsistent with it. 
The rule which makes him an insurer against every thing but 
the act of God or the public enemy makes him an insurer as 
to performances only which are consistent with his undertaking 
as carrier. A common carrier of travellers is bound to the 
preservation of the accustomed baggage of the traveller, be- 
cause of the known custom that travellers carry with them 
articles for their comfort and accommodation, and the price for 
which the transportation is undertaken is graduated on that 
presumption ; but the carrier would not therefore be responsi- 
ble for other articles, of extraordinary value, secretly transport- 
ed upon his vehicle, because by this secrecy he is defrauded of 
a compensation commensurate with the value of the subject 
transported, and with the increased hazards to which it is at- 
tempted to commit him without his knowledge or assent. But 
to render him liable, he must have received the article for trans- 
portation, and it must be a subject falling fairly within the 
scope of his engagement. Within this range he is an insurer, 
with the exceptions above stated. But a carrier may, in a 
given case, be exempted from liability for loss, without fraud, 
by express agreement with the person for whom he undertakes ; 
for I cannot well imagine a principle creating a disability in a 
particular class of persons to enter into a contract fraught with 
no criminal or immoral element, —a disability, indeed, extend- 
ing injuriously to others, who might find it materially beneficial 
to make a contract with them. A carrier may also be exempted 
from liability by the conduct of the owner of property, in keep- 
ing the exclusive possession and control of it, and thereby with- 
holding it from the care and management of the carrier. Upon 
applying the principles here succinctly stated to the evidence 
in this cause, it is not made out in proof, to my mind, that the 
respondents ever received, as carriers, from the libellants, or in- 
deed in any other capacity, property of any species or descrip- 
tion, or ever knew that property of the libellants was, directly 
or indirectly, within the possession of the respondents, or on 
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board their vessel. It is not in proof that Harnden, in his con- 
tract with the respondents, acted as the agent of the libellants 
or for their benefit, or that, at the time of the agreement or 
of the shipment made by Harnden, the libellants and respond- 
ents were known to each other by transactions as shipper and 
carrier. It is established by proof, that Harnden contracted, in 
his own name and behalf alone, with the respondents for a sep- 
arate compartment on board their vessel, to be, with its con- 
tents (the latter unknown to the respondents), at all times 
under his exclusive control; that the property alleged to have 
been lost was, if in this separate compartment, placed there 
without certain knowledge of its character or value on the 
part of the respondents, was under the exclusive direction of 
Harnden, who accompanied it, and who, up to the time of the 
conflagration of the vessel, held the property under lock and 
key, and could alone, without violence and a breach of the en- 
gagement, have had access to it. Were this controversy direct- 
ly between Harnden and the respondents, from the peculiar 
nature of the contract between these parties, and from the pos- 
session of the subject reserved to and exercised by the former, 
any liability of the respondents, even then, might be a matter 
of doubt ; but there should, I think, be no difficulty in con- 
cluding that no kind of liability could attach to the respond- 
ents in favor of persons for whom they had undertaken no 
duty, and who, in reference to the transaction in question, were 
strangers, entirely unknown to them. Upon the merits of this 
case, as well as upon the question of jurisdiction, I think the 
decree of the Circuit Court ought to be reversed, and the libel 
dismissed. 


Mr. Justice WOODBURY. 


On most of the facts involved in this libel, little controversy 
exists. It is certain that the respondents took the property of 
the plaintiffs on board their steamboat, the Lexington, to carry 
it, on her last calamitous voyage, the 13th of January, 1840, 
from New York to Stonington. It is equally certain that it 
was lost on that voyage, in Long Island Sound, at a place 
where the tide ebbed and flowed strongly, and several miles 
from shore, and probably without the limits of any State or 
county. It is certain, likewise, that the property was lost in 
consequence of a fire, which broke out in the boat in the night, 
and consumed it, with most of the other property on board. 
The value of it is also sufficiently certain, and that it was put 
on board, not by an officer of the bank, but by Harnden, a for- 
warding agent for the community generally, and under a spe- 
cial contract between Harnden and the respondents, that the 
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latter were not to run any risk, nor be responsible for any losses 
of property thus shipped by him. 

But some other facts are not so certain. One of that char- 
acter is, Whether the fire occurred by accident, without any 
neglect whatever by the respondents and their agents, or in 
consequence of some gross neglect by one or both. It would 
not be very material to decide this last fact, controverted as it 
is and in some degree doubtful, if I felt satisfied that the plain- 
tiffs could recover anywhere, and more especially in admiral- 
ty, on the contract made by Harnden with the respondents, 
for the breach of the contract to carry and deliver this prop- 
erty. 

The first objection to such a recovery on the contract any- 
where is, that it was made with Harnden, and not with the 
bank. Butler v. Basing, 2 Car. & Payne, 613; 15 Mass. 370; 
2 Story, 32. Next, that he was acting for himself, in this con- 
tract, on his own duties, liabilities, and undertakings, and not 
for them; and that the bank, so far as regards any contract, 
looked to him and his engagement with them, and not to the 
respondents or their engagement with him. 6 Bingh. 181. 
Next, that the articles, while on board the boat, were to be in 
the care and control of Harnden, and not of the master or 
owners; and hence no liability exists on the contract even to 
him, much less the bank. Story on Bailments, p. 547, $ 582. 
And this same conclusion is also urged, because Harnden, by 
his contract, made an express stipulation, that the property 
carrieg should be at his risk, as well as in his care. See 5 
Kast, 428; 1 Ventris, 190, 288. It is contended further, that, 
if the bank can sue on Harnden’s contract made with the re- 
spondents, it must be on the principle of his acting in it as 
their agent, and not for himself alone ; and if so, and they, by 
suing on it, adopt its provisions, they must be bound by the 
stipulation in it made by him, not to hold the respondents lia- 
ble for any risk or loss. 

It is, however, doubted, whether, with such a stipulation, 
the respondents are not, by public policy, to be still lable on a 
eontract like this, in order to insure greater vigilance over all 
things intrusted to their eare (Gould v. Hill, 2 Hill, 623), and 
on the ground, that the parties could not mean by the contract 
that the carriers were to be exonerated for actual misbehaviour. 
but only for accidents otherwise chargeable on them as quasi 
insurers. Atwood v. Reliance Insurance Company, 9 Watts, 
87 ; 2 Story, 32, 33. 

It is insisted, next, that, as the unusual nature of the prop- 
erty carried, in this case, was not made known to the carriers, 
hor a proportionate price paid for its transportation, the owner 
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cannot recover be “yond the ‘usual value of common merc shandise 
of such a bulk. Citizens’ Bank v. Steamboat Nantucket, 2 
Story, 32; 25 Wend. 459; Gibbon v. Paynton, 4 Burr. 2301. 

But, giving no decisive opinion on the validity of any of 
these objections, as not necessary in the view hereafter taken, 
yet they are enumerated to show some of the difliculties in 
sustaining a recovery on this contract, notwithstanding their 

*existence. 

Another important objection remains to be considered. It 
is, that no jurisdiction exists over this contract in a court of 
admiralty where these proceedings originated. The contract 
was made on land, and of course within the body of the coun- 
ty of New York. It was also not a contract for a freight of 
goods abroad, or to a foreign country, the breach of which has 
been here sometimes prosecuted in courts of admiralty. Drink- 
water et al. v. The Spartan, Ware, D. C. 149, by a proceeding 
in rem (155); De Lovio v. Boit, 2 Gall. 398; The Volunteer, 
1 Sumner, 551; Logs of Mahogany, 2 Sumner, 589; 6 Dane’s s 
Abr. 2, 1, Charter-parties. See a case contra, in the records 
of Rhode Island, A. D. 1742. 

But the law of England is understood to be, even in foreign 
charter-parties, against sustaining such suits, ex contractu, in 
admiralty. 3 D. & E. 323; 2 Lord Raym. 904; 1 Hag. Ad. 
226, and cases cited in 12 Wheaton, 622, 623. 

By agreement of the judges in A. D. 1632, admiralty was not 
to try such cases, if the charter-party was contested. Dun- 
lap’s Adm. 14; 4 Instit. 135; Hobart, 268. 

It seems, however, to be doubted by Browne (2 Browne's 
Civ. and Adm. Law, 122, 535), whether the libellant may not 
proceed in admiralty, if he goes to recover freight only, and 
not a penalty. It is also believed, that, in this country, con- 
tracts to carry freight between different States, or within the 
same State, if it be on tide-water, or at least on the high seas, 
have sometimes been made the subject-matter of libels in ad- 
miralty. Dunlap’s Adm. 487; 1 Sumner, 551; 3 Am. Jur. 
26; 6 Am. Jur. 4; King et al. v. Shepherd, 3 Story, 349, in 
point: Gilp. D. C. 524; Conkling, Pra. 150; De Lovio v. Boit, 
2 Gall. 448. I am inclined to the opinion, too, that, at the 
time the Constitution of the United States was adopted, and 
the words “cases of admiralty and maritime ” were introduced 
into it, and jurisdiction over them was subsequently given in 
civil proceedings, in the act of 1789, to the District Courts, the 
law in England had in some degree become changed in its gen- 
eral principles in respect to jurisdiction in admiralty over con- 
tracts. "Their courts had become inclined to hold, that the place 
of performance of a contract, if maritime in its subject, rather 
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than the place of its execution, was the true test as to its con- 
struction and the right under it. This conformed, also, to the 
analogy as to contracts at common law. See cases in Towne 
v. Smith, 1 Woodbury & Minot, 135. 

It is not unusual for the place to which the parties look for 
fulfilling their duties to be not only different from the place of 
making the contract, but for the parties to regard other laws 
and other courts, applyi ing to the place of performance, as con- 
trolling one as havi ing jurisdiction over it. Bank of the United 
States v. Donnally, 8 Peters, 361; Wilcox v. Hunt, 13 Peters, 
378; Bell et al. v. Bruen, 1 Howard, 169. 

Hence, for a century before 1789, Lord: Kenyon says, ad- 
miralty courts had sustained jurisdiction on bottomry bonds, 
though executed upon the land ; because, “if the admiralty has 
jurisdiction over the subject-matter, to say that it is necessary 
for the parties to go upon the sea to execute the instrument 
borders on absurdity.”” See Menetone v. Gibbons, 3 D. & E. 
267 —269; 2 Lord Raym. 982; 2 H. Bl. 164; 4 Cranch, 328 
Paine’s C. C. 671. On this principle, the admiralty has ne 
ally been assuming jurisdiction over claims for pilotage on the 
sea, both the place of performance and the subject-matter being 
there usually maritime. 10 Wheat. 428; 7 Peters, 324; 10 
Peters, 108; 11 Peters, 175; 1 Mason, C. C. 508. Because, 
on the general principle just referred to, as to the object of 
the contract, if “it concerned the navigation of the sea,” and 
hence was in its nature and character a maritime contract, 
it wa$ deeme ' within admiralty jurisdiction, ~~ made on 
land. Zane v. The Brig President, 4 Wash. C. C. 454; 4 
Mason, C. C. "380 - The Jerusalem, 2 Gall. 191, ne 448; 
The Sloop Mary, Paine, C. C. 671; Gilp. D. C. 184, 477, 
429; 2 Sumner, 1. 

This is the principle, at the bottom, for recovering seamen’s 
wages in admiralty. Howe v. Nappier, 4 Burr. 1944. 

Not that the consideration merely was maritime, but that the 
contract must be to do something maritime as to place or sub- 
ject. Plummer v. Webb, 4 Mason, C. C. 380; Berni v. The 
Janus et al., 1 Baldw. C. C. 549, 552; “A New Brig,” Gilp. 
D. C. 306. But we have already seen there are several direct 
precedents in England against sustaining these proceedings in 
admiralty on the contract, such as a charter-party or bill 
lading, and strong doubts from some high authorities against 
it in this country. Chancellor Kent seems to think a proceed- 
ing in admiralty, on a charter-party like this, cannot be sus- 
tained, except by what he calls “the unsettled doctrine laid 
down in De Lovio v. Boit.””. 3 Kent, Comm. 162. See like- 
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wise Justice Johnson’s opinion to the like effect in Ramsey 
v. Allegre, 12 Wheat. 622. 

Looking, then, to the law as held in England in 1789, and 
not considering it to be entirely clear in favor of sustaining a 
suit in admiralty on a charter-party like this, and that it is very 
doubtful whether any more settled or enlarged rule on this sub- 
ject then prevailed in admiralty here, or has since been deliber- 
ately and generally adopted here, in respect to charter-parties 
or bills of lading, [ do not feel satisfied in overruling the ob- 
jection to our jurisdiction which has been made on this ground. 

The further arguments and researches since Waring v. Clarke 
(5 How.) tend also, in my view, to repel still more strongly any 
idea that admiralty jurisdiction had become extended here, at 
the Revolution, in cases either of contracts or torts, more 
broadly than in England. 

But it is not necessary now to go into the new illustrations 
of this cited in the elaborate remarks of the counsel for the 
respondents, or discovered by myself, in addition to those 
quoted in the opinion of the minority in Waring et al. v. 
Clarke, and in The United States v. The New Bedford Bridge, 
1 Woodbury & Minot. Among mine is the declaration by 
Lord Mansfield himself, December 20th, 1775, that the colo- 
nies wished *that the admiralty courts should never be made 
to extend there,” instead of wishing their powers enlarged 
(6 American Archives, 254; Annual Register for 1776, pp. 99, 
100); and there is likewise the protest of the friends of Amer- 
ica, the same year, in the House of Lords, that the increase 
of admiralty power by some special acts of Parliament was a 
measure favored at home rather than here, and was not ac- 
ceptable here, but denounced by them as an inroad on the 
highly prized trial by jury. 6 American Archives, 226. Among 
those cited is the conclusive evidence, that in some of the 
colonies here before the Revolution, the restraining statutes 
of Richard IL., as to the admiralty, were eo nomino and ex- 
pressly adopted, instead of not being in force here. See in 
South Carolina, 2 Statutes at Large, 446, in 1712, and in Mas- 
sachusetts, Dana’s Defence of New England Charters, 49 — 54; 
in Virginia, “the English Statutes” passed before James L., 
9 Hening’s Statutes, 131, 203; Commonwealth rv. Gaines, 
2 Virg. Cases, 179, 185; in Maryland, 1 Maryland Statutes, 
Kilty’s Report, 223; and in Rhode Island, her records of a case 
in 1763, at Providence. 

But I pass by all these, and much more, because, notwith- 
standing the course of practice here the last half-century in some 
districts, and the inattention and indifference exhibited in many 
others as to the true line of discrimination between the juris- 























JANUARY TERM, 1848. 423 











ra) 


New Jersey Steam Navigation Company ov. Merchants’ Bank. 
diction belonging to the common law courts and that in admi- 
ralty, enough appears to induce me, as at present advised, not 
to rest jurisdiction in admiralty over a transaction like this on 
contract alone. I shall not do it, the more especially when a 
ground less doubtful in my apprehension exists and can be 
relied on for recovering all the loss, if the damage was caused 
by a tort. 

I have turned my attention to ascertain whether the facts in 
this case exhibit any wrong committed by the respondents, of 
such a character as a tort, and in such a locality as may render 
our jurisdiction in admiralty clear over it, looking to the prin- 
ciples of admiralty law in England, and also in this country, 
so far as can now be discovered to have existed at the time of 
our Revolution. 

First, as to this, it is argued, that, in point of fact, gross neg- 
ligence existed in the transportation of this property. If so, 
this conduct by the respondents or their agents may be suf- 
ficient to justify a proceeding ex delicto for the nonfeasance or 
misfeasance constituting that neglect, and causing the loss of 
this property, entirely independent of the contract or its form, 
or the risks under it, or the want of notice of the great value of 
the property. Particularly might this be suflicient, if the injury 
was caused in a place, and under circumstances, to give a court 
of admiralty undoubted jurisdiction over it as a marine tort. 

The question of fact, then, as to neglect here, and the ex- 
tent of it, may properly be investigated next, as in one view 
of the subject it may become highly important and decisive 
of the right to recover, and as it is our duty to settle facts in 
an admiralty proceeding, when they are material to the merits. 

As before intimated, it is here virtually conceded, that the 
property of the plaintiffs, while in charge of the respondents 
as common carriers on the sea, was entirely lost, by the burn- 
ing of the boat in which it was transported. 

The first inference from these naked facts would be, that the 
fire was produced by some cause for which the owners were 
responsible, being generally negligence, and that prima facie 
they were chargeable. 6 Martin, 681; Story on Bailments, 
§§ 533, 538. 

Indeed, the common carrier who receives property to trans- 
port, and does not deliver it, is always held prima facie liable. 
Abbott on Ship., ch. 3, § 3; 1 Ventris, 190; 6 Johns. 169; 
8 Johns. 213; 19 Wendell, 245; Story on Bailments, $ 533; 
3 Kent, Comm. 207, 216; 3 Story, 349, 356; 5 Bingh. 217, 
220; 4 Bingh. 218. 

If they would have this inference or presumption changed, 
so as to exonerate themselves, it must be done by themselves, 
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and not the plaintifls, and by proof removing strong doubts ; 

or, in other words, turning the scales of ev idence in their favor 
in this attempt. This idea is fortified by the express provision 
establishing a presumption, by the act of Congress, in case of 
damages by explosions of steam. 5 Stat. at Large, p. 305, $ 13. 

Independent of this presumption, when we proceed to ex- 
amine the evidence on both sides as to the contested points of 
fact connected with the loss, it is found to be decidedly against 
the conduct of the respondents and their agents ; and, so i from 
weakening the presumption against them from the actual loss, 
it tends with much strength to confirm it. There had, to be 
sure, been recent repairs, and certificates not long before ob- 
tained of the good condition of the boat. But on the proof, 
she does not seem to have been in a proper state to guard 
against accidents by fire when this loss occurred. Her ma- 
chinery was designed at first to burn wood, and had not long 
before been changed to consume anthracite coal, which created 
a higher heat. And yet there was a neglect fully to secure the 
wooden portions of the boat, near and exposed to this higher 
heat, from the natural and dangerous consequences of it. So 
was there an omission to use fire-brick and new sheet-iron for 
guards, nigh the furnace. On one or two occasions, shortly 
before this accident, the pipe had become reddened by the in- 
tense heat so as to attract particular attention ; and shortly be- 
fore, the boat actually caught fire, it is probable, from some of 
those causes, and yet no new precautions had been adopted. 

In the next place, the act of Congress (5 Stat. at Large, 
pp. 304, 305) requires the owners of steamboats “to provide, 
as a part of the necessary furniture, a suction-hose and fire- 
engine and hose suitable to be worked in said boat, in case of 
fire, and carry the same upon each and every voyage in good 
order.”’ (Sec. 9.) And it imposes also a penalty of $ 500 for not 
complying with any condition imposed by the act. (Sec. 2.) 

The spirit of this requisition is as much violated by not hav- 
ing the hose and engine so situated as to be used promptly and 
efficiently, as by not having them at all, or not having them 
‘in good order.” 

The hose and engine were not kept together, and hence 
could not be used on that fatal night. One was stowed away 
in one part of the boat, and the other elsewhere, so as not to 
be im a situation to be brought promptly into beneficial use. 

Again, it was an imperative provision in the act of Congress 
before referred to (sec. 9), —and the neglect of it was pun- 
ished by a fine of $300, on the owner as well as master, — 

“ that iron rods or chains shall be employed and used in the 
navigating of all steamboats, instead of wheel or tiller ropes.” 
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Yet this was not complied with, and rende 1s their conduct 
in this respect, not only negligent, but illegal. 

Though, in fact, this accident may not have proved more 
fatal than otherwise from this neglect, the non-compliance 
with the provision was culpable, and throws the burden of 
proof on the owners to show it did not contribute to the loss. 
Waring ect al. v. Clarke, 5 Howard, 463. It is true, that 
Congress, some years after, March 30, 1845, dispensed with a 
part of this provision (5 Stat. at Large, 626), under certain 
other guards. Yet in this case even those other guards were 
wholly omitted. 

Nor does there appear to have been any drilling of the crew 
previously, how to use the engine in an emergency, or any dis- 
cipline adopted, to operate as a watch to prevent fires from 
occurring, or, after breaking out, to extinguish them quick- 
ly. Indeed, the captain, on this occasion, checked the efforts 
of some to throw the ignited cotton ovefboard, so as to stop 
the flames from spreading, by peremptorily forbidding it to 
be done. 

The respondents, to be sure, prove that several buckets were 
on board. But the buckets, except in a single instance, were 
not rigged with heaving-lines, so as to be able to draw up 
water, and help to check promptly any fire which might break 
out. And in consequence of their fewness or bad location, 
some of the very boxes containing the specie of the plaintiffs 
were broken open and emptied, in order to hold water. Lastly, 
when discovered, the officers and crew do not appear generally 
to have made either prompt or active exertions to extinguish 
the fire, or to turn the vessel nearer shore, where this property, 
and the passengers, would be much more likely to be pre- 
served, eventually, than by remaining out in the deep parts of 
the Sound. 

The extent and nature of the lability thus caused are well 
settled at law. ‘The property of the plaintiffs was destroyed by 
fire, through great neglect by the defendants and their agents. 
Cornmon carriers are liable for losses by fire, though guilty of no 
neglect, unless it happen by lightning. 1D. & KE. 27; 4D. & 
KE. 581; 3 Kent, Comm. 217; 5 D. & KB. 389; Gilmore v. Car- 
man, 1 Smedes & Marsh. 279; King et al. v. Shepherd, 3 Story, 
Rep. 360; 2 Browne, Civ. and Adm. Law, 144; 2 Wend. 327; 
21 Wend. 190. These respondents were common earriers, in 
the strictest and most proper sense of the law. King et al. 
v. Shepherd, 3 Story, Rep. 349. See other cases, post. 

They would, therefore, be liable in the present case without 
such neglect, if this view of it applied to a recovery on the 
ground of a tort as well as of a contract. But as it may not, 
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the next inquiry is if the facts disclose a breach of duty, a 
culpable neglect, either by the officers or owners of the vessel, 
amounting to a tort, and for which the defendants are respon- 
sible. 

It is well settled, that a captain is bound to exercise a care- 
ful supervision over fires and lights in his vessel, ordinarily. 
Malynes, 155; The Patapsco Ins. Co. v. Coulter, 3 Peters, 
237, 228, 229; Busk v. The Royal Ex. Ass. Co., 2 Barn. & 
Ald. 82. 

He is required in all things to employ due diligence and 
skill (9 Wend. 1; Rice’s R. 162), to act “with most exact dil- 
igence ” (1 Esp. Ca. 127), or with the wimost care (Story on 
Bailm. § 327). But how much more so in a steamboat, with 
fires so increased in number and strength, and especially when 
freighted. with very combustible materials, like this, chiefly 
with cotton ! 

His failure to exert himself properly to extinguish any fire 
amounts to barratry. 3 Peters, 228, 234; Waters v. Merch. 
Louisville Ins. Co., 11 Peters, 213; 10 Peters, 507. And if 
the property be insured against barratry, the owners may then 
recover. 

To be sure, in one case the owners of a steamboat were ex- 
onerated from paying for a loss by fire. But it was only under 
the special provision of the local laws, rendering them exempt, 
if the fire occured “by accidental or uncontrollable events.” 
See Civil Code of Louisiana, 63d article; Hunt v. Morris, 
6 Martin, 681. 

So the written contract for freight, as well as that for insur- 
ance, sometimes does not cover fire, but specially exempts a loss 
by it. 3 Kent, Comm. 201-207. 

In such case there may be no liability for it on: the insur- 
ance, and doubtfully on the charter or bill of lading, unless it 
was caused by gross neglect, crassa negligentia. But in case 
of such neglect, liability exists even there. 3 Kent, Comm. 
217; 3 Peters, 238; 1 Taunton, 227. In this view the owners 
seem liable for all damages which they or their servants could 
have prevented by care. 8 Serg. & Rawle, 533. As an illus- 
tration of what are meant by such damages, they are those 
which happen, if on land, from unskilful drivers, “ from vicious 
and unmanageable horses, or when occasioned by overloading 
the coaches, as these would imply negligence or want of care.” 
Beekman v. Shouse, 5 Rawle, 183. 

From the above circumstance, the conclusion is almost irre- 
sistible, that what constitutes a gross neglect by the respond- 
ents and their agents, as to the condition of the boat and its 
equipments, existed here, and by the deficiencies and imperfec- 
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tion of them contributed much to the loss of this property ; 
and beside this, that want of diligence and skill on board, after 
the fire broke out, as well as want of watchfulness and care to 
prevent its happening or making much progress, was manifest. 

If any collateral circumstance can warrant the exaction of 
greater vigilance than usual, on occasions like these, or render 
neglects more culpable, it was, that the lives of so many pas- 
sengers were here exposed by them, and became their victims. 
This last consideration is impe rative, in cases of vessels de- 
voted both to freight and passengers, to hold the owners and 
their servants responsible for the exercise of every kind of dil- 
igence, watchfulness, and skill which the principles of law may 
warrant. Beside the great amount of property on board on this 
occasion, they had in charge from one to two hundred passen- 
gers, including helpless children and females, confiding for safety 
entirely to their care and fidelity. All of these, except two or 
three, were launched into eternity, during that frightful night, 
by deaths the most painful and heart-rending. Had proper at- 
tention been devoted to the guards against fire, such as pru- 
dence and duty demanded, or due vigilance and energy been 
exercised to extinguish it early, not only would large amounts 
of property probably have been saved, but the tragic sufferings 
and loss of so many human beings averted. 

In view of all this, to relax the legal obligations and duties 
of those who are amply paid for them, or to encourage careless 
breaches of trusts the most sacred, or to favor technical niceties 
likely to exonerate the authors of such a calamity, would be 
of most evil example over our whole seaboard, and hundreds 
of navigable rivers and vast lakes, where the safety of such 
immense property and life depends chiefly on the due attention 
of the owners and agents of steamboats, and is, unfortunately, 
so often sacrificed by the want of it. To relax, also, when 
Congress has made such neglect, when followed by death, a 
crime, and punishable at least as manslaughter, would be un- 
faithfulness to the whole spirit of their legislation, and to the 
loudest demands of public policy. 

Their enactment on this subject is in these words (see stat- 
ute before cited, sec. 12):—‘ ‘That every captain,” &c., “ by 
whose misconduct, negligence, or inattention to his or their 
respective duties, the life or lives of any person on board said 
vessel may be destroyed, shall be deemed guilty of manslaugh- 
ter,” &e. 

Showing, then, as the facts seem to do here, wrongs and 
gross neglect by both the owners and officers of the boat, the 
next step in our inquiries is, Whether any principles or prece- 
dents exist against their being prosecuted in admiralty as a 
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tort, and by a proceeding which sounds ex delicto, and entirely 
independent of any contract. 

The recovery, in cases like this, on the tort, counting on the 
duty of the carrier and its breach by the negligent loss of the 
property, is common, both in this country and abroad, in the 
courts of common law. 

Whether it be redressed there in trespass or case, when su- 
ing ex delicto, is immaterial, if, when case is brought, the facts, 
as here, show neglect or consequential damage, rather than those 
which are direct and with force. And if case lies at common 
law on such a state of facts, there seems to be no reason why 
a libel in admiralty may not lie for the wrong, whenever, as 
here, it was committed on the sea, and clearly within admiral- 
ty jurisdiction over torts. For the admiralty is governed by 
like principles and facts, as to what constitutes a tort, as prevail 
in an action at law for damages, and its ingredients are the 
same, whether happening on land or water. But case will lie 
at law, on facts like those here, for reasons obvious and impor- 
tant in the present inquiry. Indeed, on such facts the ancient 
action was generally in case, and counted on the duty of the 
carrier to transport safely the property received, and charged 
him with tortious negligence in not doing it. 1 Price, 27; 2 
Kent, Comm. 599; 3 Wend. 158. In such proceedings at 
common law, the difference was in some respects, when ex - 
licto, more favorable to the owners, as then some neglect, 
violence, or fraud, or guilt of some kind, must be em, 
amounting to a breac h of public ony by the carrier or his _ 

rants. Hinter v. Dibdin et t al., 2 Adol. & EIl., N. S. 646; 2 
New R. 454; 2 Chit. R. 4. While in the action of assumpsit, 
more modern, but by no means exclusive, the promise or con- 
tract alone need be shown, and a breach of that, though with- 
out any direct proof of neglect, as carriers are, by their duties, 
in law, insurers against all losses except by the king’s enemies 
and the act of God. 3 Brod. & Bingh. 62, 63; 19 Wend. 239 ; 
Forward v. Pittard, 1 D. & E. 27; 1 Esp. Ca. 36; 2 Chit. R. 
1; Ashmole v. Wainwright, 2 Adol. & Ell., N. 8. 663. 

So it is well settled that these rules of law, and all others 
as to common carriers by land, apply to those by water, and 
to those boats carrying freight, as this one did. 10 Johns. 1; 
1 Wils. 281; 3 Esp. Ca. 127; 2 Wend. 327; 3 Story, 349. 

What, then, in principle, operates against a recovery ? 

Some would seem to argue, that a proceeding ez delicto must 
be trespass, and that case is not one. But when it proceeds, as 
here, for consequential damages, and those caused by gross neg- 
lect, and not a mere breach of contract, it sounds ex delicto 
as much as trespass itself. 1 Chit. Pl. 142; 3 East, 593; 2 
Saund. 47, 0. 
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The misconduct complained of here amounted to a tort, as 
much as if it had been committed with force. A tort means 
only a wrong, independent of or as contradistinguished from a 
mere breach of a contract. The evidence here, in my appre- 
hension, shows both misfeasance and nonfeasance, and a con- 
sequential loss from them, which it is customary to consider as 
tortious. It was here, to be sure, not a trespass v2 et armis, 
and perhaps not a conversion of the property so as to justify 
trover, though all the grounds for the last exist in substance, 
as the plaintiffs have lost their property by means of the con- 
duct of the defendants, into whose possession it came, and who 
have not restored it on demand, nor shown any good justifica- 
tion for not doing it. 

It is altogether a mistake, as some seem to argue, that force 
and a direct injury are necessary to sustain proceedings in tort, 
either at law or in admiralty, for damages by common carriers. 
So little does the law regard, in some cases, the distinction 
between nonfeasance and misfeasance, in creating a tort and 
giving any peculiar form of action for it, that in some instances 
a nonfeasance is considered as becoming misfeasance ; such as 
a master of a vessel leaving his register behind, or his compass, 
or anchor. 3 Peters, 235. And “torts of this nature,’ as in 
the present case, may be committed either by “ nonfeasance, 
misfeasance, or malfeasance,’ and often without force. 4 D. 
& E. 484; 1 Chit. Pl. 151; Bouvier’s Dict., Tort. And even 
where mala fides is necessary to sustain the proceeding, gross 
negligence is evidence of it. 4 Adol. & Ell. 876; 1 Howard, 
71: LSpence’s Eq. Jur. 425; Jones on Bailments, 8; Story on 
Bailments, $$ 19,20. The action in such case is described as 
“upon tort,” and arises ex delicto. 2 Kent, Comm. 599. In 
most instances of gross negligence, misfeasance is involved 
(2 Cromp. & M. 360); as a delivery to a wrong person, or 
carrying to a wrong place, or carrying in a wrong mode, or 
leaving a carriage unwatched or unguarded. 2 Cromp. & M. 
360; 8 Taunt. 144. Where case was brought for damage by 
overloading and sinking a boat, it was called an action “ for 
a tort,” and sustained, though the injury was wholly consequen- 
tial. 1 Wils. 281. 

Again, it has been argued, that if direct force be not a 
necessary ingredient to recover in this form of action, it must 
in some degree rest on the contract which existed here with 
Harnden, and be restrained by its limitations. But the books 
are full of actions on the case where contracts existed, which 
were brought and which count entirely independent of any 
contract, they being founded on some public duty neglect- 
ed, to the injury of another, or on some private wrong or 
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misfeasance, without reference to any promise or agreement 
broken? 12 East, 89; 4 Howard, 146; Chit. Pl. 156; For- 

ward v. Pittard, 1 D. & E. 27; 2 N. Hamp. 291; 2 Kent, 
( omm. 599; 3 East, 62; 6 Barn. & Cres. 268; 5 Burr. 2825; 
6 Moore, 141; ; 9 Price, AOS ; 5 Barn. & Cres. 605 — 609. Some 
of the cases cited of this character are precisely like this, being 
for losses by non-delivery of property by common carriers, and 
sued for as torts thus committed. 5 D. & E. 389. They go 
without and beyond the contract entirely. 

Nor is intent to do damage a necessary ingredient to sustain 
either case or trespass. 2 New R. 448. Though the wrong 
done is not committed by force or design, it is still treated as 
ex delicto and a tort, if it was done either by aclear neglect 
of duty, by an omission to provide safe and well-furnished car- 
riages or vessels, by carelessness in guarding against fires and 
other accidents, by omitting preparations and precautions en- 
joined expressly by law, or by damages consequent on the neg- 
ligent upsetting of carriages, or unsafe and unskilful navigation 
of vessels. See cases of negligent defects in carriages and ves- 
sels themselves, 2 Kent, Comm. 597, 607; 6 Jurist, 4; The 
Rebecca, Ware, D.C. 188; 10 East, 555; 1 Johns. Cas. 134; 
5 East, 428. Or in machinery, Camden and Amboy Railroad v. 
Burke, 13 Wend. 611, 627; 5 East, 428; 9 Bingh. 457. Even 
if the defect be latent, 3 Kent, Comm. 205. See those of care- 
less attention, The Rebecca, Ware, D. C. 188. See those of 
non-conformity to legal pegeneanen, as hose and engine here 
not in good order, Waring et al. v. Clarke, 5 Howard. See 
those consequent on negligent iition: 4 Barn. & Cres. 223 ; 
Bretherton v. Wood, 3 Brod. & Bingh. 54. If damage or loss 
happen by neglect or wrong of a servant of a common carrier, 
the principal is still hable. 13 Wend. 621; Story on Partner- 
ship, § 489; Dean et al. v. John Angus, Bee’s Adm. 369, 239; 
Story on Bailments, $ 464 ; 2 Browne, Civ. and Adm. Law, 136. 
This is necessary to prevent fraud; if such neglect be not evi- 
dence of fraud or misfeasance. The owner should be liable for 
employing those negligent. Story on Agency, $ 318 and note. 

There is another important consideration connected with 
this view of the subject, and relieving it entirely from several 
objections which exist to a proceeding founded wholly on a 
contract rather than a tort. It is this. Where the injury is 
caused by a tort or fraud, no question arises as to any special 
agreement or notice, as with Harnden here, not to assume any 
risk. In short, the agreement, of that kind here, does not ex- 
onerate, if “ malfeasance, misfeasance, or gross negligence” 
happens by owners or their servants. 13 Wend. 611; 19 
Wend. 234, 251, 261; 5 Rawle, 179, 189; 2 Crompt. & M. 
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353; 2 Kent, Comm. § 40; Brooke v. Pickwick, 4 Bingh. 218 ; 
3 Brod. & Bingh. 183. Because the wrong is then a distinct 
cause of action from the breach of the contract, and the ex- 
ception in it as to the risk was intended to reach any loss not 
happening through tortious wrong. ‘“ Even with notice, stage- 
proprietors and carriers of goods would be liable for an injury 
or loss arising from the insufficiency of coaches, harness, or 
tackling, from the drunkenness, ignorance, or carelessness of 
drivers, from vicious and unmanageable horses, or when occa- 
sioned by overloading the coaches, as these would imply neg- 
ligence or want of care.” 3 Rawle, 184. It is further settled, 
in this class of cases, that the principle of not being liable for 
jewels, money, and other articles of great value, unless notice 
was given of it and larger freight paid in consequence of it, 
does not apply. 4 Bingh. 218; 5 Bingh. 223; 2 Crompt. & 
M. 353. Because here the liability is not that of an insurer 
against many accidents and many injuries by third persons of 
the property carried, and which it may be right to limit to such 
values as were known and acted upon in agreeing to carry. 
But it is for the wrong of the carrier himself, or his agents: 
their own misfeasance or nonfeasance, and hence gross neglect, 
renders them responsible for the whole consequential damages, 
however valuable the property thus 7 or lost. 2 Barn. & 
Ald. 356; 8 Taunt. 174; 4 Binn. 31; 2 Adol. & Ell. 659: 
5 Barn. & Ald. 341, 350; 16 East, 244, QA5. 

Some think the ‘neglect in suc h ci ise, so as to be’ liable for 
valuables, must amount to misfeasance. 2 Adol. & Ell. 659; 
2 Myl. & Craig, 358. It must be “misfeasance or gross negli- 
gence.” 2 Kent, Comm. 607, note; 13 Price, 329; 12 B. 
Moore, 447; 5 Bingh. 223-225; 8 Mees. & Wels. 443. By 
a recent statute in England, under William IV., though the 
carrier has been exonerated from the lability and care of valu- 
ables, without notice, yet he cannot be if gross neglect hap- 
pens. 2 Adol. & Ell. 646. 

All this being established at law, what is there to prevent this 
wrong from being deemed a tort, in connection with maritime 
matters, —or, in other words, “a marine tort,’’ —and subject 
to be prosecuted in admiralty? [am not aware that a marine 
tort differs from any other tort in its nature or incidents, except 
that it must be committed, as this was, on the high seas. See 
cases cited in Waring et al. v. Clarke, 5 Howard. There it was 
held suflicient to constitute a marine tort, and one actionable 
in admiralty, if the wrong was committed only on tide-water. 

We have already suggested, also, as to the gist of the wrong, 
that gross neglect, the elements and definition of it, are the 
same on the water as on land, and consequential or direct dam- 
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ages by a wrong are regarded in the same light on both. The 
actions of case, as well as trespass, at common law, in illustra- 
tion of this, are numerous, as to torts on the water. (See ante.) 

Force, too, is no more necessary to constitute this kind of 
tort at sea than on land, or in admiralty than in a common law 
court. 3 Story, 349. That is the gist of this branch of the 
case. It is true, that most of the libels in admiralty for torts 
are for such as were caused by force, like assaults and batteries 
(4 Rob. Adm. 75); or for collision between ships on the sea, to 
the injury of person or property (2 Browne’s Civ. and Adm. 
Law, 110; Dunlap’s Adm. 31; Moore, 89); or for wrongful 
captures (10 Wheat. 486; Bee’s Adm. 369; 1 Gall. 315; 3 
Cranch, 408); or for carrying off a person tm tnvitwm (Dun- 
lap’s Adm. 53); or for any “violent dispossession of property 
on the ocean” (1 Wheat. 257; L’Invincible, 1 Wheat. 238 ; 
3 Dall. 344). And though, where trespass is brought at com- 
mon law, or a tort is sued for in admiralty as “a marine tres- 
pass,” there must usually have been force and an immediate 
injury (1 Chit. Pl. 128; 11 Mass. 137; 17 Mass. 246; 1 Pick. 
66; 8 Wend. 274; 3 East, 293; 11 Wheat. 36, argu. ; 4 Rob. 
Adm. 75), yet it need not be implied or proved in trespass on 
the case at law, or in a libel in admiralty for consequential 
damages to property. Such a libel lies as well for a tort to 
property as to the person, on the sea (2 Browne’s Civ. and 
Adm. Law, 109, 202; Doug. 594, 613, note; 4 Rob. Adm. 73- 
76 ; Martin v. Ballard et al., Bee’s Adm. 50, 239); and for con- 
sequential injury by a tort there, as well as direct injury. Sloop 
Cardolero, Bee’s Adm. 51, 60; 3 Mason, 242; 4 Mason, 385 - 
388 ; 2 Browne’s Adm. 108; 2 Story, 188; 2 Sir Leoline Jen- 
kins, 777. It was even doubted once, whether, for such torts 
at sea, any remedy existed elsewhere than in admiralty. 2 
Browne’s Civ. and Adm. Law, 112. Indeed, 1 Browne’s Civ. 
and Adm. Law, 397, shows, that, beside rights arising from 
contract, there were “ obligations or rights arising to the in- 
jured party from the torts or wrongs done by another.” And 
these were divided into those arising ex delicto and those quasi 
ex delicto ; and the former included “ damage” to property, as 
in this case. It meant injury to property by destroying, spoil- 
ing, or deteriorating it, and implied “ faultiness or injustice ” 
(401), but not necessarily force. Hither trespass or case some- 
times lies for a marine tort, even in the collision of vessels, 
where at times the only force is that of winds and tides, and 
the efforts of the master were to avoid, rather than commit, an 
injury. 1 Chit. Pl. 145; 2 Story, 188; 11 Price, 608 ; 3 Car. 
& Payne, 554. Damages by insufficient equipments, ropes, 
&c., must be paid by the owners of the vessel to the merchant, 











JANUARY TERM, 1848. 433 








New Jersey Steam Navigation Company v. Merchants’ Bank. 


even by the Laws of Oleron (art. 10). Sea Laws, 136; Laws 
of Wisby, art. 49. And nothing is more consequential, or less 
with force, than that kind of injury. 

Finally, the principles applicable to the definition of the 
wrong or tort being here in favor of a recovery in admiralty, 
and there being no precedents in opposition, but some in sup- 
port of it, the inference is strong, that this destruction of the 
property of the plaintiffs may well be regarded and prosecuted 
in admiralty as a marine tort. 

Though I admit there are no more cases in point abroad, in 
1789, for sustaining a suit for a consequential injury by a car- 
rier as a tort, than on the contract, in admiralty, yet the prin- 
ciples are most strongly in favor of relying on the tort, without 
any opposing decision, as there is to a libel on the contract. 
Beside this, other difficulties are avoided, and more ample jus- 
tice attained, by the libel here for the tort, than by one for the 
contract. 

A moment to another objection, —that the libel in this 
ease does not contain allegations in proper form to recover 
damages in admiralty, as if for a maritime tort. 

This libel is in several separate articles, rather than in a sin- 
gle count. In none of them is any contract specifically set out, 
though in one of them something is referred to as ‘ contract- 
ed.” The libel avers, that the respondents were common car- 
riers; that a public duty thus devolved on them; that they 
received the property on board to transport it,and so negligent- 
ly conducted, it was lost. The breach is described throughout, 
not of what had been “ contracted ” or promised, but as a wrong 
done, or tort, and specifies several misdoings. It is in these 
words : — 

“Yet the respondents, their officers, servants, and agents, so 
carelessly and improperly stowed the said gold coin and silver 
coin, and the engine, furnace, machinery, furniture, rigging, 
and equipments of the said steamboat were so imperfect and 
insuflicient, and the said respondents, their officers, servants, 
and agents, so carelessly, improperly, and negligently managed 
and conducted the said steamboat Lexington, during her said 
voyage, that by reason of such improper stowage, imperfect 
and insuflicient engine, furnace, machinery, furniture, rigging, 
and equipments, and of such careless, improper, and negligent 
conduct, the said steamboat, together with the gold coi and 
silver coin to the libellants belonging, were destroyed by fire 
on the high seas, and wholly lost.” 

Where contract and tort, in the forms of declaration at com- 
mon law in actions of the case, are with difficulty discrimi- 
nated, the general test adopted is, if specific breaches are as- 
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signed, sounding ex delicto, it is case on the tort. Jeremy on 
Carriers, 117. Here this is done. 

The same technical minuteness is not necessary in a libel as 
in a declaration at common law. 5 Rob. Adm. 322; Dunlap, 
Adm. 438, 439; Ware, D. C. 51. Only the essential facts 
need be alleged, without regard to particular forms, either in 
contract or tort. Hall’s Prac. 207, 138; Dunlap, Adm. 427. 

And in the same libel between the same parties, unlike the 
rule at common law, it is held by some that both contract and 
tort may be joined, though it is proper to state them in sepa- 
rate articles in the libel, like separate counts.  Semble in 
3 Story, R. 349; Dunlap, Adm. 89. And in some cases it is 
clearly better not to unite them. Ware, D. C. 427. Here, 
if the libel is considered as but separate paragraphs of one 
article, it is a good one in tort. Dunlap, Adm. 114, 115; 
4 Mason, C. C. 541. And if as separate articles, one of them 
is valid in tort. 

The forms of libels for maritime torts include those which 
caused only consequential damages, as well as those which 
caused direct damages. Dunlap, Adm. 49; 3 Story, R. 349, 
one count seems to be for the wrong. 

There are cases of this kind merely for improper usage to 
passengers, by bad words, and neglect ; but no force existed, or 
was alleged. 3 Mason, C. C. 242. 

Others are libels for seducing or carrying away a minor son 
of the plaintiff to his damage, like the actions on the case at 
common law. Plummer v. Webb, 4 Mason, C. C. 350. Yet 
they are called, as they are in law, “ tortious abductions.” 

So a libel lies tor loss of goods “ carelessly and improperly 
stowed.” Ware, D. C. 189. 

But if the libel here was less formal in tort, the liberality 
practised in admiralty pleadings, regarding the substance chiet- 
ly, as in the civil law, would allow here any necessary amend- 
ments. Dunlap, Adm. 283; 4 Mason, C. C. 543; 3 Wash. 
C. C. 484. Or would allow them in the court below, by revers- 
ing the judgment, and sending the case back with directions 
to permit them there. 4 Wheat. 64, 63; 4 Howard, 154; 
1 Wheat. 264, 13; 9 Peters, 483. 

The amount of damages which can be awarded in admi- 
ralty, in a ease like this, has been agitated by some of the court, 
but was not argued at the bar. It is not without difliculty, 
but can in a minute or two be set right. By the ancient prac- 
tice in admiralty, in case of contracts of freight made by the 
master, it is true that the owners were liable, whether ez con- 
tractu or ex delicto, and whether in personam or in rem, for 
only the value of the vessel or the capital used in that busi- 
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ness. Dunl: ap, Adm. 31. And if the vessel was lost, the 
remedy agaiust the owners was entirely lost in admiralty. 
Ware, D. C. 188. Yet it is a conclusive answer, that here, as 
well as abroad, the rule of the civil and common law is to give 
the whole loss. 2 Kent, Comm. 606; 3 Kent, Comm. 217. 
And that this rule of full damage in a libel in admiralty has 
been adopted here after much consideration. Livingston, Jus- 
tice, in Paine, C. C. 118, says, that “it had long been re- 
garded as a general principle of maritime law ” to make the 
owners liable for a tort by the master, and that now the whole 
injury was the measure of damage, without reference to the 
ralue of the vessel and freight. See also Del Col v. Arnold, 
3 Dall. 333; The Appollon, 9 Wheat. 376; 3 Story, R. 347; 
2 Story, R. 187. 

This is modified by some State laws, under certain cireum- 
stances. See The Rebecca and Phebe, Ware, D. C. And 
in England, by 53 Geo. IIL. ch. 99. 

But even there the owner is still liable beyond the value of 
the spe and freight, if the damage or neglect was ‘“ com- 
mitted or occasioned” with “the fault or privity of such 
owner.” ‘fee Statutes at Large of that year; Phebe, Ware, D. C. 
269. See for this and other statutes, 2 Bro. Civ. and Adm. Law, 
45, excusing owners if the pilot alone is in fault. See 6 Geo. 
IV. ch. 125, § 55; 1 Wm. Rob. 46; 1 Dod. Adm. 467. So 
the whole injury must be paid now on the contract, and the 
owners cannot escape by abandoning the vessel which did the 
wrong. 2 Bro. Civ. and Adm. Law, 206, note. 

On principle, also, this is the right rule in admiralty, clearly, 
where the owners Se at home, and not the master 
abroad, made the contract, or where they were guilty of any 
neglect in properly rte the vessel, and not he. Phebe, 
Ware, D. C. 269, 203 — 206. 

The principle of his binding them only to the extent of the 
property confided to him to act with, or administer on, does 
not apply to that state of facts (Abbott on Ship. 93), but only to 
his doings abroad. 

The contracts made abroad are usually in his name, as well 
as by him, and not by the owners, and he only to sue or be 
sued. Abbott on Shipp., pt. 2, ch. 2, § 5. 

In Waring et al. v. Clarke, which was a tort by the mas- 
ter at home, in a collision of two boats, the whole amount 
of the injury was awarded. See also 1 Howard, 23; 3 Kent, 
Comm. 238. So principle, no less than precedent, requires it 
now, 1n admiralty as well as common law, when the master is 
usually not a part-owner, but a mere age nt of the owners, and 
doing d: amage, as here, by unskilfulness or neglect, and not by 
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wilful misconduet. Ware, D. C. 208; 1 East, 106. For this, 
surely, those should suffer who selected him —— su- 
periori. 1 Kast, 106; Abbott on Ship., pt. 2, ch. 2, $ 9; 2 Kent, 
Comm. 218. 

It is a mistake, likewise, to suppose, as some have, that the 
rule of damage is thus higher in admiralty than at common 
law, or When counting on the tort rather than contract. ‘The 
only difference is, that in admiralty, if equnting on the con- 
tract, doubts exist whether a recovery can be had on the 
precedents, while, if counting on the tort, no doubt exists, the 
place of the tort being clearly on the sea, and within admi- 
ralty jurisdiction. Nor do I see any sound reason for not sus- 
taining this case in admiralty, when jurisdiction exists there 
over the subject, because this proceeding is in personam and 
not in rem. 6 Am. Jur. 4; 2 Bro. Civ. and Adm. Law, 396; 
2 Gall. 461, 462; Hard. 173. 

The jurisdiction is one thing, the form of proceeding an- 
other; and it is only when the vessel itself is pledged, and no 
personal liability created, so as to lay a foundation for an 
action at law, that the form of proceeding seems to help to 
give jurisdiction in admiralty, where alone the libel 7 rem 
in such case can be followed. 3 D. & E. 269. 

But even then, I apprehend, the subject-matter must be 
proper for admiralty, or it could not be prosecuted there in rem, 
because, if the subject- matter is a carriage or horse, rather than 
a ship or its voyage, or something maritime, admiralty would 
get no jurisdiction by the thing itself being pledged, er to be 
proceeded : wainst. ‘The Fair American, 1 Peters, Adm. 87; 
Duponceau on Jurisdiction, 22, 23. 

Indeed, the rule in England to this day seems to be adverse 
to proceeding in admiralty at all, even * rem, to recover 
freight. Abbott on Shipp. 170. King et al. v. Shepherd et al., 
3 Story, 319, was a libel, 7 personam, against a common ear- 
rier by water, and held that the liability was the same as on 
land, and an act o: God to excuse must be immediate, and that 
the burden of the excuse rests on the respondents, and they are 
not discharged by a wreck, but must attend to the property 
till safe or restored. 

So it has been adjudged by: this court to be proper to prose- 
cute in admiralty for marine torts, i personam as well as in 
rem. Manro v. Almeida, 10 Wheat. 473; The Appollon, 
9 Wheat. 362; Bee, Adm. 141; The Cassius, 2 Story, R. 
81; 14 Peters, 99. See also the rules of this court (1845), for 
admiralty practice, the 14th, 16th, and 17th (38 Howard, 7, 
Preface), and which expressly allow in libels for freight pro- 
ceedings im rem or in personam, and in some trespasses to 
property either mode. 
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I canceur, therefore, in the judgment of the court, affirming 
the decree for full damages, but on the ground of a recovery 
for the wrong committed as a marine tort, rather than on any 
breach of contract which can be prosecuted by these plaintiffs, 
and in admiralty. 





Order. 

This cause came on to be heard on the transcript of the 
record from the Circuit Court of the United States for the 
District of Rhode Island, and was argued by counsel. On 
consideration whereof, it is now here ordered and decreed by 
this court, that the decree of the said Circuit Court in this 
cause be and the same is hereby affirmed, with costs, and dam- 
ages at the rate of six per centum per annum. 





Peter Hoce anp Cornetivs H. DeLamMaTer, PLAINTIFFS IN ERROR, 
v. Joun B. Emerson. 


When a case is sent to this court under the discretion conferred upon the court be- 
low by the seventeenth section of the act of July 4, 1836 (Patent Law), 5 Stat. 
at Large, 124, the whole case comes up, and not a few points only. 

The specification constitutes a part of a patent, and they must be construed to- 
gether. 

Emerson's patent for “ certain improvements in the steam-engine, and in the mode 
of propelling therewith either vessels on the water or carriages on the land,” 
decided not to cover more ground than one patent ought to cover, and to be 
sufficiently clear and certain 

A patentee, whose patent-right has been violated, may recover damages for such 
infringement for the time which intervened between the destruction of the patent- 
otlice by tire, in 13836, and the restoration of the records under the act of March 
3, 1837. . 


Tus case was brought up, by writ of error, from the Circuit 
Court of the United States for the Southern District of New 
York. It was a suit for the violation of a patent-right, and 
the writ of error was allowed under the seventeenth section 
of the act of 1836. 

On the 8th of March, 1834, John B. Emerson, the defend- 
ant in error, obtained the following letters-patent, (which were 
recorded anew on the 5th of March, 1841), viz.:— 


The United States of America, to all to whom these letters- 
patent shall come : 


Whereas John B. Emerson, a citizen of the United States, 
hath alleged that he has invented a new and useful improve- 
ment in the steam-engine, which improvement he states has 
not: been known or used before his application; hath made 
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oath that he doth verily believe that he is the true invegitor or 
discoverer of the said improvement; hath paid into the treas- 
ury of the United States the sum of thirty dollars, delivered 
a receipt for the same, and presented a petition to the Secre- 
tary of State, signifying a desire of obtaining an exclusive 
property in the said improvement, and praying that a patent 
may be granted for that purpose. 'These are therefore to grant, 
according to law, to the said John B. Emerson, his heirs, ad- 
ministrators, or assigns, for the term of fourteen years from the 
eighth day of March, one thousand eight hundred and thirty- 
four, the full and exclusive right and liberty of making, con- 
structing, using, and vending to others to be used, the said 
improvement, a description whereof is given in the words of 
the said John B. Emerson himself, in the schedule hereto an- 
nexed, and is made a part of these presents. 
In testimony whereof, I have caused these letters to be made 
patent, and the seal of the United States to be hereunto ailixed. 
Given under my hand, at the city of Washington, 
this eighth day of March, in the year of our Lord 
[u. s.] one thousand eight hundred and thirty-four, and of 
the independence of the United States of America 
the fifty-eighth. 
Anprew Jackson. 
By the President : 
Lovis McLane, Secretary of State. 


City or WasuineTon, to wit: 

I do hereby certify, that the following letters-patent were 
delivered to me on the eighth day of March, in the year of 
our Lord one thousand eight hundred and thirty-four, to be 
examined ; that I have examined the same, and find them con- 
formable to law; and I do hereby return the same to the See- 
retary of State, within fifteen days from the date aforesaid, to 
wit, on this eighth day of March, in the year aforesaid. 

B. F. Butrier, 
Attorney-General of the United States. 


The schedule referred to in these letters-patent, and making 
part of the same, containing a description in the words of the 
said John Brown Emerson himself, of his improvement in the 
steam-engine : — 


To all whom it may concern: 

Be it known, that I, John Brown Emerson, of the city of 
New York, have invented certain improvements in the steam- 
engine, and in the mode of propelling therewith either vessels 
on the water or carriages on the land, and that the following 
is a full and exact description thereof. 
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One object of my improvement is to substitute for the crank 
motion a mode of converting the reciprocating motion of a 
piston into a continued rotary motion, by a new combination 
of machinery for that purpose. 

This mode is applicable to an engine either with one or with 
two cylinders, and is carried into effect as follows. Alongside 
of the cylinder I place a shaft, the lower end of which may 
revolve in a step on the platform or foundation upon which 
the cylinder stands; in which case it must be somewhat longer 
than twice the length of the cylinder, as it must extend above 
it to a height somewhat greater than the length of the stroke 
of the piston. Sometimes, however, this shaft may have its 
lower gudgeon only a small distance below the upper end of 
the cylinders, whence it must extend above it as before. Its 
upper gudgeon must of course be sustained by a suitable frame. 
This shaft is to stand parallel to the piston-rod, from which it 
is to receive its revolving motion. Upon the upper end of the 
shaft, above the top of the cylinder, there is to be placed a 
solid cylinder of wood, or of any other convenient substance, 
of such diameter as shall cause its periphery to come nearly 
into contact with the piston-rod for its whole length, when 
the piston is raised. The solid cylinder above described is to 
be made to revolve in the following manner. I make a groove 
in it, Which commences hear its lower end, and, passing spirally, 
extends half-way round it by the time it reaches nearly to the 
upper end, or to a distance vertically equal to the stroke of the 
engine; from that point it passes down around the opposite 
half, and returns into itself at the point of beginning. Upon 
the upper end of the piston, against its side, [ place a friction- 
roller, which is to work in the groove in the solid cylinder ; 
the piston-rod rising between parallel guide-pieces, by which 
it is kept in its proper place, and its tendency to turn round by 
the action of the roller in the groove is checked. When the 
piston is down, this friction-roller will stand in the V formed 
by the junction of the grooves on the opposite sides, and as it 
is raised, it will in its passage to the upper junction give half a 
revolution to the solid eylinder, and in descending will com- 
plete the revolution by the action of the friction-roller on the 
other portion of the groove. 

When two cylinders are used, they are to be placed parallel 
to each other, and at such a distance apart that the pistons of 
each may, in like manner, act upon the solid cylinder; the 
piston of one being up when the other is down. ‘The boiler, 
the steam-pipe, the valves for the admission and discharge of 
steam, and other appendages, may be similar to some of those 
already in use. From the revolving shaft, already described, 
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a rotary motion may be communicated to paddle-wheels, steam- 
carriages, or other objects. As it is my intention, in general, 
to place my cylinders and revolving shaft verticaily, | commu- 
nicate motion to the horizontal shaft of a paddle-wheel by 
means of bevel-geared wheels near the lower end, or at any 
convenient part of the shaft; and by similar gearing, carriages 
may be propelled upon rail or ordinary roads. 

When used for steamboats, | employ an improved spiral 
paddle-wheel, differing essentially from those which have here- 
tofore been essayed. This spiral I make by taking a piece of 
metal of such length as I intend the spiral propeller to be, and 
of a suitable width, say, for example, eighteen inches; this lL 
bend along the centre so as to form two sides, say of nine 
inches in width, standing at right angles, or nearly so, to each 
other, and give to it, longitudinally, the spiral curvature which 
I wish. Of these pieces I prepare two or three, or more, and 
fix them on to the outer end of the paddle-shaft, by means of 
arms of a suitable length, say of two feet, more or less, in such 
a position that the trough-form given to them longitudinally 
shall be effective in acting upon the water. It must be entirely 
under water, and operate in the direction of the boat’s way ; 
instead of metal, the spiral propeller may be formed of wood, 
and worked into the proper form, — the shape, and not the ma- 
terial thereof, being the only point of importance. 

Where a capstan is required, as on board of a steamboat, I 
allow the upper end of the vertical shaft before described to 
pass through the deck of the vessel, and attach the capstan 
thereto, so that it may be made to revolve by the action of the 
shaft, using such ray-wheels and falls to connect the shaft and 
the capstan as will allow of their being conveniently engaged 
and disengaged. 

What I claim as my invention, and for which I ask a patent, 
is the substituting for the crank in the reciprocating engine a 
grooved cylinder, operating in the manner hereinbefore de- 
scribed, by means of its connection with the piston-rod, to- 
gether with all the variations of which this principle is suscep- 
tible ; as, for example, a bar of metal may be bent in the form 
of a groove, and attached to the revolving shaft, and friction- 
wheels on the piston-rod may embrace this on each side, pro- 
ducing an effect similar to that produced by the groove. I also 
claim the spiral propelling-wheel, contracted and operating in 
the manner in which I have set forth; and likewise the appli- 
cation of the revolving vertical shaft to the turning of a cap- 
stan on the deck of a vessel. Not intending, in either of these 
parts, to confine myself to precise forms or dimensions, but to 
vary them in such manner as experience or convenience may 
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diet tate, whilst the principle of action remains unchanged, and 
similar results are produced by similar means. 
Joun Brown Emerson. 


At April term, 1844, Emerson brought an action of trespass 
on the case in the Circuit Court of the United States for the 
Southern District of New York, against Hogg and Delamater, 
for an infringement of his patent- -right. As one of the points 
decided by the court was whether or not the allegations of the 
declaration corresponded with the evidence of the patent, it is 
thought proper to insert the declaration. It was as follows, 
V1Z.:— 

“John B. Emerson, a citizen of the State of New York, by 
Peter Clark, his attorney, complains of Peter Hogg and Cor- 
nelius Delamaiter, citizens of the same State, defendants, in 
custody, &c., of a plea of trespass on the case. 

‘For that, whereas the said plaintiff was the original in- 
ventor of a certain new and useful improvement, in the letters- 
patent hereinafter mentioned and fully described, the same 
being a certain improvement in the steam-engine, and in the 
mode of propelling therewith either vessels on the water or 
rarriages on the land, which was not known or used before his 
said invention, and which was not, at the time of his applica- 
tion for a patent, as hereinafter mentioned, in public use with 
his consent or allowance. And the said plaintiff being so as 
aforesaid the inventor thereof, and being also a citizen of the 
United States, on the eighth day of March, one thousand eight 
hundred and thirty-four, upon due application therefor, did ob- 
tain certain letters-patent therefor, in due form of law, under 
the seal of the United States, signed by Andrew Jackson, then 
President, and countersigned by Louis McLane, then Secretary 
of State, bearing date the d: Ly and year aforesaid, whereby there 
was secured to him, the said plaintiff, his heirs, executors, ad- 
ministrators, or assigns, for the term of fourteen years from 
and after the date of the said patent, the exclusive right and 
liberty of making, using, and vending to others to be used, 
the said improvement, as by the said letters-patent in court to 
be produced will fully appear. And the said plaintiff further 
says, that the said defendants, well knowing the said several 
premises, but contriving, and wrongfully and injuriously in- 
tending to injure the plaintiff, and deprive him of the profits, 
benefits, and advantages which he might, and otherwise would, 
have derived and acquired from the making, using, and vend- 
ing of the said invention or improvement, after the making 
and issuing of the said letters-patent, and within the term of 
fourteen years in said letters-patent mentioned, to wit, on the 














442 SUPREME COURT. 








Hogg et al. vc. Emerson. 





first day of January, eighteen hundred and forty, and on divers 
other days and times between that time and the commence- 
ment of this suit, at the city of New York, and within the 
southern district of New York, wrongfully and unjustly, with- 
out the leave or license, and against the will, of the plaintiff, 
made and sold divers, to wit, ten machines for propelling boats, 
in imitation of the said invention and improvement, or a part 
of the said invention or improvement, to the benefit, use, and 
enjoyment whereof the said plaintiff was and is entitled as 
aforesaid, in violation and infringement of the said letters- 
patent, and of the exclusive right and privilege to which the 
plaintiff was and is entitled as aforesaid, and contrary to the 
form of the statutes of the United States in such case made 
and provided. 

* And the said plaintiff further says, that the said defendant, 
well knowing the said several premises, but further contriving 
and intending as aforesaid, after the obtaining of the said letters- 
patent by the said plaintiff as aforesaid, and within the said 
term of fourteen years, to wit, on the said first day of January, 
eighteen hundred and forty, and at divers other times between 
that day and the commencement of this suit, within the south- 
ern district of New York aforesaid, wrongfully and unjustly, 
without the leave or license, and against the will, of the plain- 
tiff, did make and sell divers, to wit, ten improved machines 
for propelling boats or vessels upon the water, constructed in a 
similar form and acting upon the same principle as the said 
machine or improvement, to the benefit, use, and enjoyment 
whereof the said plaintiff was and is entitled by his said letters- 
patent, as aforesaid, in violation and infringement of the ex- 
clusive right so secured to the said plaintiff by the said letters- 
patent as aforesaid, and contrary to the form of the statute in 
such case made and provided. 

“ Aud the said plaintiff further says, that the said defendant, 
well knowing the said several premises, but contriving and in- 
tending as aforesaid, after the obtaining of the said letters- 
patent by the said plaintiff as aforesaid, and within the said 
term of fourteen years, to wit, on the said first day of January, 
eighteen hundred and forty, and at divers other times between 
that day and the commencement of this suit, in the southern 
distriet of New York aforesaid, wrongfully and unjustly, and 
without the consent or allowance, and against the will, of the 
plaintiff, did imitate in part and make a certain addition to the 
said invention or improvement, to, the benefit, use, and enjoy- 
ment wheréof the plaintiff was and is entitled as aforesaid, in 
breach of the said letters-patent, and in violation and infringe- 
ment of the exclusive right and privilege so secured to the 
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said plaintiff as aforesaid, and contrary to the form of the 
statute in such case made and provided. 

“By means of the committing of which said several griev- 
ances by the said defendants as aforesaid, the said plaintiff is 
greatly injured, and has lost and been deprived of divers great 
gains and profits which he might and otherwise would have 
derived from the said invention and improvement in the said 
letters-patent described and set forth, and in respect whereof 
he was and is entitled to such privilege as aforesaid, and was 
and is otherwise damnified to the damage of the said plaintiff 
of ten thousand dollars, and therefore,” &e. 

To this declaration, the defendants pleaded the general issue, 
and filed a copy of the special matters of defence to the action. 

In May, 1847, the cause came on for trial. The patent 
Was given in evidence, when the counsel for the defendants 
prayed the court to instruct the jury that the patent, thus pro- 
duced in evidence by the said plaintiff, was void, for the rea- 
sons following : — 

That the claim of the plaintiff, as set forth in his specifi- 
cation annexed to his letters-patent, embraces the entire spiral 
paddle-wheel ; the claim is, therefore, too broad upon the face 
of it, and the letters-patent are void upon this ground, and the 
defendants are entitled to a verdict. 

2. ‘That the patent is void upon its face, for this, — that, pur- 
porting to be a patent for an improvement, and specifying that 
the invention is of ‘an improved spiral paddle-wheel, differ- 
ing essentially from any which have heretofore been essayed,’ 
without pointing out in what the difference consists, or in any 
manner whatever indicating the improvement by distinguish- 
ing it from the previously essayed spiral paddle-wheels, it is 
Wanting in an essential prerequisite to the validity of letters- 
patent for an improvement. 

3. That the patent is void upon its face, for this, —that it 
embraces several distinct and separate inventions, as improve- 
ments in several distinct and independent machines susceptible 
of independent operation, not necessarily connected with each 
other in producing the result arrived at in the invention, and 
the subject-matter of separate and independent inveutions. 

A. It appears in evidence, that the drawing and model of the 
paddle-wheel of plaintiff, filed and deposited originally in the 
patent-oflice, had been lost by the destruction of that office in 
December, 1836, and that in restoring the record of the patent, 
under the act of March, 1837, the plaintiff sent from New 
Orleans to the oflice a new drawing, to be filed on the Sth of 
May, 1841, together with a court copy of the letters-patent 
which were deposited in the oflice. The drawing was not 
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sworn to by the plaintiff, but remained in the offic e tll Janu- 

ry, 1844, when it was delivered to an agent of the plaintiff 
ol sent to New Orleans, and sworn to by him, and filed in 
the department on the 12th of February, 1844. On an exami- 
nation subsequently by the plaintiff, it was discovered that this 
drawing was imperfectly made, and thereupon a second draw- 
ing was procured by him, whick he claimed and offered to 
prove to be an accurate one, and was sworn to, and filed on the 
27th of March, 1844, an authenticated copy of which was offer- 
ed in evidence on the trial by the plaintiff; which was objected 
to by the counsel for the defendants, but the objection was 
overruled and the evidence admitted, to which an exception 
was taken. 

5. That if from the evidence the jury are satisfied that no 
propelling-wheels were made by the defendants between the 
27th of March, 1844, the date of the alleged completion of 
the record of the plaintiff’s patent, under the act of March 3d, 
1837, and the commencement of this suit in April following, 
that, upon this ground, the defendants are entitled to a verdict. 

The court charged, in respect to the instructions prayed for, 
that ‘the claim of the plaintiff was for an improvement on 
the spiral paddle-wheel or propeller; that, by a new arrange- 
ment of the parts of the wheel, he had been enabled to etlect 
anew and improved application and use of the same in the 
propulsion of vessels; that the ground upon which the claim 
is grounded was this: it is the getting rid of nearly all the 
resisting surface of the wheels of Stevens, Smith, and others, 
by placing the spiral paddles or propelling surfaces on the ends 
of arms, instead of carrying the paddles themselves in a con- 
tinued surface to the hub or shaft. It is claimed that a great 
portion of the old blade not only did not aid in the propulsion, 
but actually impaired its efficiency, and also that the improved 
wheel is made stronger. It was made a question on the former 
trial, whether the plaintiff did not claim, or intend to claim, 
the entire wheel. But we understand it to be for an improve- 
ment upon the spiral paddle-wheel, claimed to be new and 
useful in the arrangement of its parts, and more effective, by 
fixing the spiral paddles upon the extremity of arms, at a dis- 
tance from the shaft.” 

The court further instructed the jury, that “ the description 
of the invention was sufficient, and that the objection, that the 
parts embraced several distinct discoveries, was untenable.” 

The court further charged, “that the damages were not 
necessarily confined to the making of the wheels between 
March, 1844, when the drawings were restored to the patent- 
office, and the bringing of the suit. Such a limitation assumes 
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that there can be no infringement of the patent after the de- 
struction of the records, in 1836, until they are restored to the 
patent-oflice, and that, during the intermediate time, the rights 
of patentees would be violated with impunity.” We do not 
assent to this view. 

In the first place, the act of Congress providing for the res- 
toration was not passed till 3d March, 1837; and, in the second 
place, in addition to this, a considerable time must necessarily 
elapse before the act would be generally known, and then a 
still further period, before copies of the drawings and models 
could be procured. Patentees are not responsible for the fire, 
nor did it work a forfeiture of their rights. 

The ground for the restriction claimed is, that the commu- 
nity have no means of ascertaining, but by a resort to the 
records of the patent-oflice, whether the construction of a par- 
ticular machine or instrument would be a violation of the 
rights of others, and the infringement might be innocently 
committed. 

But if the embarrassment happened without the fault of 
the patentee, he is not responsible for it; nor is the reason ap- 
plicable to the case of a patent that has been published, and 
the invention known to the public. 'The specification in this 
case had been published. It is true, if it did not sufficiently 
describe the improvement without the aid of the drawing, this 
fact would not help the plaintiff. If there had been unreasona- 
ble delay and neglect in restoring the records, and in the mean 
time a defendant had innocently made the patented article, a fair 
ground would be laid for a mitigation of the rule of damages, if 
not for the withholding them altogether; and the court left 
the question of fact as to reasonable diligence of the patentee 
or not in this respect, and also all questions of fact involved 
in the points of the case for the defendants, to the jury. 

The counsel for the defendants excepted to each and every 
part of the charge of the court, so far as said charge did not 
adopt the prayer on the part of the defendants. 

The verdict of the jury was, that the said Peter Hogg and 
Jornelius Delamater, the defendants, are guilty of the premises 
within laid to their charge, in manner and form as the said 
John B. Emerson hath within complained against them, and 
they assess the damages of the said plaintiff, on occasion 
thereof, over and above his costs and charges by him about 
this suit in this behalf expended, at one thousand five hundred 
dollars, and for those costs and charges at six cents. 

The judgment of the court was, that the said John B. Em- 
erson do recover against the said Peter Hogg and Cornelius 
Delamater his damages, costs, and charges in form aforesaid 
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by the jurors aforesaid assessed, and also three hundred and 
twenty-four dollars and fifteen cents, for his said costs and 
charges by the said court now here adjudged of increase to 
the said John B. Emerson, and with his assent; which said 
damages, costs, and charges, in the whole, amount to one 
thousand eight hundred and twenty-four dollars and fifteen 
cents. 


The cause was argued in this court, in printed arguments, 
by Mr. Upton and Mr. John O. Sargent, for the plaintitis in 
error, and Wr. Morton and Mr. Cutting, for the defendant in 
error. The arguments were too voluminous to be reported 7 
extenso, and it is not possible, therefore, to give more than ex- 
tracts from each. 


The counsel for the plaintiffs in error assigned as errors the 
following points. 

I. The defendant in error has no patent for an improved 
spiral paddle-wheel. 

II. If the defendant’s patent is for the combination of in- 
struments described in the specification, there is no pretence 
that the combination has been infringed; if for several sepa- 
rate improved machines, it cannot be supported in law. 

If. Defendant's patent is void for too broad a claim, and for 
not distinguishing his alleged improvement from other inven- 
tions, nor particularly specifying, as the statute requires, the 
particular improvement which he claims as his own invention 
or discovery. ‘The case exhibits an improvement as the in- 
vention, and the claim is for the whole machine. 

IV. 'The drawing filed March 27th, 1844, was not legal evi- 
dence of defendant’s patented invention, because there was a 
drawing filed by the patentee on the 12th of February previous. 
which was, by the second section of the act of 1837, with his 
letters-patent, the only legal evidence of his invention, as pa- 
tented, that could be offered in any judicial court of the United 
States. 

V.—1. The patentee, after an alleged correction of the 
record of his letters-patent, by filing the second drawing, could 
not, in law, avail himself of that alleged correction to cover 
by it alleged causes of action previously accruing ; and in the 
absence of proof of any subsequent infringements, the plain- 
tiffs here were entitled to a verdict below. 

2. Nor was he entitled to recover damages for any alleged 
infringement prior to the alleged completion of his record by 
the filing of the corrected drawing of 27th March, 1844. 

VI. What was reasonable time in this case for the restora- 
tion of defendant's patent to the oflice, if not expressly fixed 
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by statute (act of 1837, sec. 2), was exclusively a question of 
law. 


Mr. Upton, for plaintiffs in error. 


I. This action was brought to recover damages from the de- 
fendants below, for their asserted infringement of an alleged 
patent of the plaintiff for ‘an improved spiral paddle- wheel “s 
and the first question to which the attention of the court is re- 
quested is one which is presented upon the face of the letters- 
patent, which constitute the basis of the action, and which are 
incorporated into the bill of exceptions ; it is this: — Has the 
defendant in error any such patent ? 

If it be manifest to this court, upon an inspection of the 
record and an examination of the letters-patent, that he has no 
grant, as patentee, of “an improved spiral paddle-wheel,” then 


it is submitted, that there is no escape from the necessity of 


reversing the judgment which has been rendered, awarding him 
damages for the invasion of such a grant. This necessity 1s 
in no manner aflected, though it appear that the objection was 
not taken in the court below, either at the trial or upon a mo- 
tion in arrest of judgment. It is sufficient if the defect be 
manifest upon the record ; for it would be monstrous to con- 
tend that this court is powerless, in any case, to reverse the 
judgment, when it appears upon the record before them that 
the very foundation of the judgment is so incurably and fatal- 
ly defective as to have been completely beyond the remedy 
of the party, though the objection were taken at the earliest 
possible stage of the proceedings. Authority can scarcely be 
necessary to sustain this position. But this court has decided, 
in the case of Slacum v. Pomeroy, 6 Cr. 221, that it is not too 
late to allege as error in the Supreme Court a defect which 
ought to have prevented the rendition of the judgment in the 
court below. “ Had this error,’ say the court, “ been moved 
in arrest of judgment, it is presumable the judgment would 
have been arrested’; and “there can be no doubt. that any 
thing appearing upon the record which would have been fat: 1 
upon a -motion in arrest of judgment is equally fatal upon a 
writ of error.” So also Garland x. Davis, 4 Howard, 1: 31, 

By the bill of exceptions it appears, that, upon the introdue- 
tion in evidence of the letters-patent by the plaintiff, “ the 
counsel for the defendants did insist before the said Cireuit 
Court, on behalf of said defendants, that the said letters-patent 
so produced and given in evidence on the part of the said 
plaintiff, as aforesaid, were wholly insuflicient as the basis of 
the aforesaid action and claim upon the said defendants.” Now, 
by reference to the letters-patent (page 7 of the record), the 
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court will perceive that the grant to the patentee, upon the face 
of the letters, is for “an improvement in the steam-engine,” 
and for that alone; that it was for that alone .that he solicited 
a patent by petition; that it was of that improvement only 
that he made oath that he was the original and first: inventor. 
Such is the grant, and so is it recorded ; and the public would 
seek in vain upon the records of the patent-office for a patent 
to the plaintiff below for ‘an improved spiral paddle-wheel.”’ 

It will not be contended that the letters, standing alone, 
confer any title to such an invention. But it may be said, that, 
inasmuch as the patentee has described a paddle-wheel, and 
also an improved method of causing a capstan to revolve upon 
the deck of a vessel, as well as his improvement in the steam- 
engine, and claimed these, as well as his steam-engine, in his 
schedule annexed to the letters-patent, the grant must be con- 
strued to cover the paddle-wheel and the capstan, as well as 
the steam-engine, though it be in express terms for the steam- 
engine only, though it was for that alone that he solicited a pa- 
tent, and it was that alone that he made oath he had invented. 
Were this doctrine maintainable, it is obvious that it would be 
wholly subversive of the policy of the law, which looks as well 
to the protection of the public as it does to the encouragement 
of inventors. That the schedule annexed to letters-patent forms 
a part of the patent, and that they are to be construed togeth- 
er, is undoubtedly well established. This is the English doc- 
trine, as well as that of our own courts ; and, by a careful in- 
vestigation of the authorities, it will be perceived that Mr. 
Phillips, in his elementary work (pp. 224 et seq.), is mistaken 
in supposing that there is any conflict between them. 

By these authorities it is decided, that the title of the inven- 
tion, as contained in the patent, may be explained by its de- 
scription in the specification, whenever such title is general, 
ambiguous, or uncertain; and the patent will be sustained in 
all cases, unless the patent indicate one invention, and the spe- 
cification describe another and different invention.. American 
authorities. — Phillips on Patents, 224, and cases cited ; Sullivan 
v. Redfield, Paine, C. C. R. 442; Shaw v. Cooper, 7 Peters, 
292,315; Evans v. Chambers, 2 Wash. C. C. R. 125; Barrett v. 
Hall, 1 Mason, 476; Whittemore v. Cutter, 1 Gall. 437 ; Evans 
v. Katon, Peters, C. C. R. 341. English authorities. — God- 
son on Patents, 108, 113, and cases; Neilson v. Harford, Web- 
ster, 312, and arg.; Rex v. Wheeler, 2 Barn. & Ald. 350; S. 
C., 3 Merivale, 629; Glegg’s Patent, Webster, 117; Russell v. 
Cowley, Webster, 470; Househill v. Neilson, Webster, 679. 

When Mr. Phillips says (Phillips on Patents, 225), that any 
defect in the title may be remedied by the specification, what 

















JANUARY TERM, 1848. 449 





Hogg et al. vo Emerson. 


he means is apparent by reference to the cases which he cites. 
The description comes in aid of a defective title, but never can 
create a new title, by adding to the grant. There must be 
such a conformity between the title and the specification as 
that the former shall give some idea of the latter. It is the 
desc ription of the thing patented “‘ which is made part of these 
presents,” not a description of something else, of which the 
title of the grant gives no idea. 

Thus reads the patent itself. After reciting that John Brown 
Emerson had by petition solicited a patent for an improvement 
in the steam-engine, had made oath that he was the first and 
original inventor of said improvement, and paid the fee of thir- 
ty dollars into the treasury, it grants to him the exclusive right, 
&c., in the said improvement, “a description whereof is given 
in the words of the said John Brown Emerson himself, in the 
schedule hereunto annexed, and is made a part of these pres- 
ents.” Then follows the caption of the schedule, thus :— 
“The schedule referred to in these letters-patent, and making 
part of the same, containing a description in the words of the 
said John Brown Emerson himself of his improvement in the 
steam-engine.” 

No reported authority can be found in the remotest degree 
sustaining the proposition, that a description and claim of any 
thing contained in a specification are covered by the grant, 
though the grant make no reference to it, and the title is so 
entirely distinct from it as to suggest no idea of the thing de- 
scribed. Were this proposition tenable, then were we to strike 
out from this patentee’s specification every word descriptive of 
his improvement in the steam-engine, leaving nothing but the 
comparatively few words descriptive of the spiral paddle-wheel 
and the improved capstan, the grant for the improvement in 
the steam-engine must be construed as a grant for an improved 
spiral paddle-wheel and an improved capstan. Now, would it 
not be monstrous to contend that an instrument of so solemn 
a character as a government grant of letters-patent is to be 
added to and enlarged by construction ? 

The doctrine as settled, upon every principle of construction, 
is the true doctrine : — that the description of the thing patent- 
ed, contained in the schedule annexed to the patent, constitutes 
a part of the patent, and may be and should be resorted to, in 
construing the patent, to control the generality of the title and 
to explain or elucidate ambiguities or uncertainties : but that 
a description of a thing not indicated by the patent, not even 
remotely suggested by the grant or the title, can never be con- 
strued with the patent for the purpose of adding to or enlarg- 
ing the terms of the grant. 
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That this doctrine may be made more obvious and conclu- 
sive, —if it be possible or desirable, —the court is referred to 
the provisions of the statute under which the letters-patent in 
this case issued. 

The inventor is required to present his petition soliciting the 
patent, and to make oath that he is the inventor. ‘The statute 
further requires that the letters-patent shall recite the allega- 
tions and suggestions of the petition, and give a short descrip- 
tion of the invention. This requisition was obviously for the 
twofold purpose, Ist, that it might appear that the proper pre- 
liminary steps had been taken by the applicant, of which the 
recital in the letters was proof; and, 2d, that it might, on their 
face, be seen what was the nature and character of the grant. 
(Act of 1793, $$ 1, 3.) Now, did this patentee present his pe- 
tition, soliciting a patent for an improved spiral paddle-wheel, 
and make oath that he was the inventor of that improvement ? 
If it be answered that he did, then the positive requisition of 
the statute is not complied with, for the patent recites the alle- 
gations and suggestions of no such petition, and gives a short 
description of no such invention ; and for this reason the pa- 
tent would be absolutely void. 

This is well established in the following cases : — Evans v. 
Eaton, Peters, C. C. R. 340; Kneiss v. Schuylkill Bank, 4 
Wash. C. C. R. 9; Cutting et al. v. Myers, 4 Wash. C. C. R. 
220; Evans v. Chambers, 2 Wash. C. C. R. 125. 

If the letters-patent do recite the allegations and suggestions 
of the petition, then the patentee did not solicit a patent for 
“an improved spiral paddle-wheel ” or an “‘ improved capstan ” ; 
he did not make oath that he had invented these improve- 
ments, and hence the letters contain no description whatever 
of these improvements, and confer no grant of an exclusive 
right in them upon the patentee. 

(The counsel then quoted largely from the opinion of Judge 
Washington in Evans v. Eaton, Peters, C. C. R. 340.) 

Il. At the trial, the defendants’ counsel requested the court 
to instruct the jury, “that the patent of the plaintiff was void 
upon its face, for this, —that it embraces several distinct and 
separate inventions, as improvements in several distinct and 
separate machines susceptible of independent operation, and 
not necessarily connected with each other in producing the re- 
sult aimed at in the invention, and the subject-matter of sepa- 
rate and distinct patents.” The court charged the jury, that 
“the objection that the patent embraced several distinct dis- 
coveries is untenable.” In this it is respectfully submitted that 
the court below erred. 

(The counsel here cited and commented on Phillips on Pa- 
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tents. ‘It is well settled, that two or more distinct machines, 
capable of independent operations, cannot be united in one pa- 
tent.” 3 Wheat. 454; 1 Mason, 447; 2 Mason, 112; 1 Sto- 
ry, 290. ) 

Ill. At the trial of this case, the counsel for the defendants 
requested the court to instruct the jury, ‘‘that the claim of the 
plaintiff, as set forth in his specification annexed to his letters- 
patent, embraces the entire spiral paddle-wheel ; the claim is, 
there fore, too broad upon the face of it, and the letters-patent 
are void upon this groans,” Upon this point the court charged 
the jury as follows: — “It was made a question on the former 
trial, whether the plaintiff did not claim the entire wheel; but 
we understand it to be for an improvement upon the spiral 
paddle-wheel, claimed to be new and useful in the arrange- 
ment of its parts, and more effective, by fixing the spiral pad- 
dles upon the extremity of arms, at a distance from the shaft.” 

IV. At the trial, the counsel for the defendants also request- 
ed the court to instruct the jury, “that the patent is void upon 
its face for this, —that, purporting to be a patent for an im- 
provement, and specifying that the invention is of an improved 
spiral paddle-wheel, ‘ differing essentially from any that have 
heretofore been essayed,’ without pointing out in what the dif- 
ference consists, or in any manner whatever indicating the 
improvement by distinguishing it from the previously essayed 
spiral paddle-whee Is, it is Wanting in an essential prerequisite 
to the validity of letters-patent for an improvement.” Upon 
this point the court charged the jury as follows: — that “ the 
claim of the plaintiff was for an improvement on the spiral 
paddle-wheel or propeller, — that, by a new arrangement of the 
parts of the wheel, he has been enabled to effect a new and 
improved application and use of the same in the propulsion of 
vessels. ‘That the ground upon which the claim is founded is 
this: it is the getting rid of nearly all the resisting surface 
of the wheels of Stevens, Smith, and others, by placing the 
spiral paddles or propelling surfaces on the ends of arms, in- 
stead of carrying the paddles themselves in a continued surface 
to the hub or shaft. It is claimed that a great portion of the 
old blade not only did not aid in the propulsion, but actually 
impaired its efficeency, and also that the improved wheel is 
much stronger.”” And the court further charged the jury, that 
“the description of the invention was sufficient.” 

Upon these two points, it is submitted that the court below 
erred. ‘They are so connected, by reason of the peculiar cir- 
cumstances of the case, that they will be presented and consid- 
ered together, though they are distinct grounds of objection to 
the patent. 
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(The counsel then contended that the specification ought 
to be construed by itself, and be so clear as to be under- 
stood without resorting to evidence or any other source of in- 
formation, and cited: — English authorities. — McFarlane v. 
Price, 1 Starkie, 199; In re Nickels, Hindmarch on Patents, 
186; Hill v. Thompson, 3 Merivale, 622; 8. C., 8 Taunton, 
325. American authorities. — Dixon v. Moyer, 4 Wash. C. C. 
R. 69; Evans v. Hettick, 3 Wash. C. C. R. 425; Lowell ». 
Lewis, 1 Mason, C. C. R. 189; Ames v. Howard, 1 Sumner, 
482. ) 

This leads to the principle in the law of patents involved in 
the fourth point. It is the positive requisition of the statute, 
and has been repeatedly considered and passed upon by the 
federal judicial tribunals. 

Before an inventor shall receive a patent, he is required, ** in 
case of any machine, fully to explain the principle and the sev- 
eral modes in which he has contemplated the application of 
that principle or character, by which it may be distinguished 
from other inventions, and shall particularly specify and point 
out the particular improvement or combination which he claims 
as his own invention or discovery.” The requisition of the 
English law is similar in this respect. 

Now, before proceeding to consider whether the patentee, in 
this case, has complied with this positive and salutary requisi- 
tion of the law, the attention of the court is requested to the 
reported cases in which the requisition has received judicial 
construction. 

By a careful examination of these authorities, it will be 
found established, that, where a patent is taken out for an im- 
provement, the specification must describe what the improve- 
ment is, and the patent be limited to such improvement ; — if 
the patent includes the whole machinery, it includes more than 
the patentee invented, and is therefore void ; — that if the patent 
be for an improvement in an existing machine, the patentee 
must, in his specification, distinguish the new from the old, 
and confine his patent to such parts only as are new, and if 
both be mixed up together, and a patent is taken for the whole, 
it is void ; that, however the authorities may apparently vary 
in pointing out the particular manner in which the patentee 
must specify his improvement, and distinguish what he claims 
as new and his invention from what was old and before known, 
yet that they are in perfect harmony in deciding that he must 
do this in some manner, and upon the face of the specification. 
American authorities. — K.vans v. Eaton, 3 Wheat. 454 ; Wood- 
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Barrett v. Hall, 1 Mason, 447 ; Sullivan v. Redfield, Paine, C. C. 
R. 441; Evans v. Eaton, 7 Wheat. 408; Dixon v. Moyer, 4 
Wash. C. C. R. 69; Isaacs v. Cooper, 4 Wash. C. C. R. 261; 
‘Cross v. Huntly, 13 Wend. 385; Head v. Stevens, 19 Wend. 
All; Ames v. Howard, 1 Sumner, 482; Kneiss v. Schuylkill 
Bank, 4 Wash. C. C. R. 9; Morris v. Jenkins et al., 3 Me- 
Lean, 250; Peterson v. Woodler, 3 McLean, 248. English 
cases. — McFarlane v. Price, 1 Starkie, 199; Williams v». 
Brodie, Davies, Pat. Cases, 96, 97; Manton v. Manton, Davies, 
Pat. Cases, 349 ; Hill v. Thompson, 8 Taunton, 325; Minter 
v. Wells, 1 Webster, 130; Rex v. Nickels, Hindmarch on 
Patents, 186. 

Now apply the rule of law, as prescribed by the statute and 
construed by these authorities, to the patent in this case. Ad- 
mit that rule, as most liberally stated, in any reported decision, 
and the counsel respectfully asks, im what manner, upon the 
face of the patentee’s specification, has he distinguished that 
which he claims as new, and his invention, from what was old 
and before known, or pointed out in what his improvement 
consists? It is most confidently answered, that he has done 
this in no manner whatever, neither expressly nor by implica- 
tion, nor by any reference, and it is not in the wit of man to 
determine, upon the face of the specification, what the improve- 
ment is which the patentee claims or intended to claim. The 
court below, in their construction of the claim, in charging the 
jury, say, that the improvement consists “in a new arrange- 
ment of the parts.’ Does this appear, either in terms, or even 
impliedly, upon the face of the description? So far from this, 
the last words of the patentee, in his description, are, that the 
‘shape ” of the thing is the “only point of importance.” The 
court further say, that this new arrangement of the parts con- 
sists in “ getting rid of nearly all the resisting surface of the 
wheel of Stevens, Smith, and others, by placing the spiral pad- 
dles or propelling surfaces on the ends of arms, instead of car- 
rying the paddles themselves in a continued surface to the hub 
or shaft.” 

Where, upon the face of the description, is there any men- 
tion made of Stevens’s, Smith’s, or of any previously invented 
wheel, save in the general declaration by the patentee, that his 
improved wheel “ differs essentially from any which have been 
heretofore essayed,”’ —a declaration which the court, in the 
ease of Barrett v. Hall, above cited, declare to be “no specifi- 
eation at all’”??) And where, upon the face of the specification, 
is there the most remote allusion to the “ getting rid of resist- 
ing surface ” ? 

V. At the trial of the case, “it appeared in evidence that the 
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drawing and model of the paddle-wheel of the plaintitf, filed 
and deposited originally in the patent-office, had been lost by 
the destruction of that office in December, 1836, and that, in 
restoring the record of the patent, under the act of March, 
1837, the plaintiff sent from New Orleans to the oflice a new 
drawing, to be filed on the 5th of May, 1841, together with a 
court copy of the letters-patent, which were deposited in the 
office. ‘The drawing was not sworn to by the plaintiff, but re- 
mained in the office till January, 1844, when it was delivered 
to an agent of the plaintiff, and sent to New Orleans, and 
sworn to by him, and filed in the department on the 12th day 
of February, 1844. On an examination, subsequently, by the 
plaintiff, it was discovered that this drawing was imperfectly 
made, aud thereupon a second drawing was procured by him, 
which he claimed and offered to prove to be an accurate one, 
and was sworn to and filed on the 27th day of March, 1844, 
an authenticated copy of which was offered in evidence on the 
trial by the plaintiff, which was objected to by the counsel for 
the defendants ; but the objection was overruled, and the evi- 
dence admitted, to which an exception was taken.” 

It is contended, that the Circuit Court erred in admitting in 
evidence the second drawing of March 27th, 1844, and in sup- 
port of this position, the following considerations are respect- 
fully submitted. 

(The counsel then urged, — 

That the patentee had exhausted his privilege, when he 
swore to the first drawing. 

That, if allowed to file more than one, he might continue 
to file them down to the day of trial. 

That the first drawing became, by the statute, prima facie 
evidence of the invention, and there could not be two such. 

That if this patentee had procured a re-issue of his patent, 
under the third section of the act of 1837, he would not have 
been entitled to the privilege which he now claims, and it is 
unreasonable to suppose that Congress intended to give greater 
privileges under one section than another. ) 

VI. At the trial of this ease, the counsel for the defendants 
requested the court to instruct the jury as follows: — “that if, 
from the evidence, the jury are satisfied that no propelling- 
wheels were made by the defendants between the 27th of 
March, 1844, —the date of the alleged completion of the rec- 
ord of the plaintiff’s patent, under the act of March 3d, 1837, 
—-and the commencement of this suit in April following, that, 
upon this ground, the defendants are entitled to a verdict.” 

The court refused to grant this prayer, and left it, as a 
question of fact, for the jury to say, whether there had or had 
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not been unreasonable delay on the part of the patentee in re- 
storing the record. Now, was this a question of fact? It is 
submitted, that it was not, but that, under the circumstances, 
it was purely a question of law, to be passed upon by the 
court. 

The record shows, that, from the burning of the patent- 
office, in December, 1836, up to the month of May, 1841, no 
step whatever was taken by the patentee to restore the record 
of his patent, and that he then delayed to complete the record 
until the month of February, 1844. Of course, there could 
have been no dispute as to the fact in connection with the 
question of reasonable or unreasonable diligence. Now, the 
authorities are clear in establishing this doctrine, — that, when 
there is no dispute as to the facts, the questions of reasonable 
or unreasonable time, or delay, or diligence, are questions of 
law for the court, and not of fact for the jury. The following 
cases are referred to: — Ellis v. Paige, 1 Pick. 43; 8. C., 2 ib. 
71, 77, note; Gilbert v. Moody, 17 Wend. 354; Reynolds +. 
Ocean Ins. Co., 22 Pick. 191; Livingston & Gilchrist v. Mary- 
land Ins. Co., 7 Cr. 506. 

And now as to the charge of the court, that “the damages 
were not necessarily confined to the making of the wheels be- 
tween March, 1844, when the drawings were restored to the 
patent-ollice, and the bringing of this suit.” [Is not this error : 
Why was the drawing of March 27th, 1844, filed in the patent- 
office For the reason only, as avowed, that the drawing of 
February preceding was incorrect and defective. For the rea- 
son only, that the public had no notice, or, what is still worse. 
that the public had an imperfect and deceptive information, by 
the first drawing of the particulars of the patentee’s invention. 
Would it not be monstrous to allow a patentee to recover dam- 
ages for an alleged infringement made at a time when, by his 
solemn oath, he declares that the defendant was not notified of 
the character of his invention ?— nay, more, when he swears. 
that, at the time of the alleged infringement, the only recorded 
notice of his invention, sworn to by himself, was imperfect, 
incorrect, and insufficient ? 

But by an examination of the grounds upon which the 
court rest their decision upon this question, it will be seen in 
what manner the error has arisen. The court say, the limita- 
tion contended for by the defendants “assumes that there can 
be no infringement of the patent after the destruction of the 
records in 1836, until they are restored to the patent-oflice, and 
that, during the intermediate time, the rights of patentees would 
be violated with impunity.” With the greatest deference, it 
will appear, upon a consideration of the statute provisions, that 
the doctrine contended for involves no such assumption. 
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The second section of the act of 1837 provides for the very 
difficulty which is urged by the court as the sole objection to 
the limitation contended for. Foreseeing that some time must 
necessarily elapse before patentees could be informed of their 
rights and duties, and prepare copies of their patents and draw- 
ings and models, Congress has provided, in this section, that, 
from the 15th of December, 1836, when the patent-oflice was 
burned, to the Ist day of June, 1837, and not after, patentees 
and others may give in evidence their patents in any court, 
notwithstanding that they have not been re-recorded, and no 
verified drawing of the invention has been filed in the patent- 
office. 

Is there not great danger, in the disposition to give the most 
liberal and enlarged interpretation to statute provisions for the 
protection and encouragement of inventors, that the rights of 
the public may be too much disregarded ? 

By the burning of the patent-oflice, something more was in- 
volved than the loss of the evidences of the rights of patentees. 
The public were thereby deprived of the only notice which 
the law recognizes of what they could and what they could 
not do, without being subjected to prosecutions for invasions 
of patent-rights. For the public, in the language of Judge 
Washington, in a case before cited, “can depend upon no 
other information, to enable them to avoid the consequences 
of litigation, than what the records may afford. No description 
of the discovery, secured by a patent, will fulfil the demands 
of justice and of the law, but such as is of record in the patent- 
oflice, and of which all the world may have the benefit.” 

Now Congress, in legislating to repair the loss of the patent- 
office, and to provide against its natural consequences. had in 
view the protection of the public, as well as patentees ; and 
while, on the one hand, it was justly considered that patentees 
ought not to suffer by reason of a loss arising from no fault 
of theirs, on the other, it was as justly considered that the 
public ought not to sutfer by reason of a too long delay on 
the part of patentees to furnish to the public anew the recorded 
descriptions of their inventions. Thus the second section of 
the act of 1837, saving the rights of patentees, enables them 
to recover damages for infringements after the burning of the 
patent-office, and down to the month of June, 1837, notwith- 
standing the non-existence of any public record of their inven- 
tions; but, saving the rights of the public, the statute gives no 
further time. 

Is not this clear? And being so, is it not manifest that the 
court below erred in the instructions given to the jury upon 
this point ? 
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The drawit ing of a patentee, annexed to his patent, or r referred 
to in his specification, constitutes a part of the patent, and 
oftentimes, as in this case, is the most material portion of the 
description, — without which the invention would be virtually 
undescribed. Now, when a patentee alters or amends his pa- 
tent, whether in the written description or the delineated de- 
scription, there is nothing better established than that he cannot 
recover damages for an alleged infringement committed prior 
to such amendment. The authorities to this point are conclu- 
sive, and in perfect uniformity ; some of them, and those the 
most recent, going so far as to maintain that it makes no dif- 
ference though the amendment be ae? a mere clerical error. 
In re Nickels, Turner & Phillips, 44; 8. C., 1 Webster, 659 ; 
Hindmarch on Pat. (Eng. ed.) 216 et pra Wyeth v. Stone, 
1 Story, 290; Woodworth v. Hall, 1 Minot & Woodb. 248, 389. 

It is submitted, that a denial of the doctrine here urged on 
behalf of the plaintiffs in error would be equivalent to an ab- 
rogation of the provisions of the thirteenth section of the 
patent act of 1837, which declares that a patent can only be 
amended by a surrender and re-issue, and that the amended 
patent can only operate upon causes of action accruing subse- 
quently to the amendment. 

Construe the first section of the act of 1837 as the court 
below has construed it, and what is the consequence? <A pa- 
tentee, whose grant is dated on or before the 14th of Decem- 
ber, 1836, may maintain actions for infringement of his rights 
from then to the present time, without any public record of 
his patent whatsoever being in existence during the entire 
period, provided he produces at the trial an authenticated copy 
of his patent and drawings from the patent-oflice, recorded 
there, perhaps, but the day before! From this consequence, it 
is submitted, there could be no escape, and small, indeed, 
would be the hope of escape for the innocent invader of the 
unrecorded right, with the question of reasonable diligence in 
the restoration of the record left to the decision of a jury. 


Mr. Morton and Mr. Cutting, for the defendant in error. 


I. The first point raised by the plaintiffs in error does not 
properly arise. The jury rendered a verdict for $ 1,500 dam- 
ages. ‘The amount in controversy being less than s 2,000, 
the defendants below had no right to remove the cause to this 
court. They moved the Circuit Court for a new trial upon a 
case made, which motion was denied, and judgment was dock- 
eted upon the verdict. The defendants below then applied to 
the Cireuit Court for the allowance of a writ of error, under 
the 17th section of the act of Congress, approved July 4, 1836, 
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which authorizes writs of error in patent cases to the Supreme 
Court of the United States, in the same manner, and under the 
same circumstances, as was then provided by law in other judg- 
ments and decrees of Circuit Courts, ‘ and in all other cases in 
which the court should deem it reasonable to allow the same.” 

Having no right to a writ of error, therefore, unless the 
judges of the Circuit Court “ should deem it reasonable to allow 
the same,” application for the writ was made to the discretion 
of the court; and the application was granted so far as to 
allow the defendants to raise, for the consideration of the Su- 
preme Court, five points specified by the court below, and 
which constitute the 2d, 3d, 4th, 5th, and 6th points now pre- 
sented by the plaintitis in error.* The defendants availed 
themselves of the permission to issue a writ of error, restricted 
as above stated, and now, after the writ has been allowed, they 
seek to argue a question not embraced in those specified by 
the court. 

It is respectfully submitted, that this course ought not to be 
encouraged, and that the grounds discussed in the first point 
taken by the plaintiffs in error need not be considered by the 
counsel for the patentee. It may be brietly remarked, how- 
ever, that the point referred to was not raised at the trial, and 
does not appear upon the face of the record, or even upon the 
bill of exceptions. It was insisted below, that the patent was 
void for the reasons specified in the bill of exceptions. The 
court will search in vain for the question attempted to be dis- 
cussed by the counsel for the plamtiffs in error in his first 
point. 

Even if it were raised by the bill of exceptions, and were a 
point that could be argued here, it would be wnitenable. The 
argument appears to be, that the patentee has no patent for “an 
improved paddle-wheel,” because the title of the grant is for 
an improvement in the steam-engine, and the counsel for the 
plaintiffs in error argues as if the letters and the schedule were 
not part of the same instrument. By taking the whole patent 
together, that is, the letters and the specification, there can be 





* Writ of error allowed in respect to the question : — 


1. Whether the patent is void as embracing two or more distinct and independ- 
ent inventions or improvements. 

2. Whether the claim is for entire paddle-wheel, or only for an improvement. 

3. Whether the new is sufficiently distinguished from the old. 

4. Whether the corrected drawing was properly allowed and filed. 

5. Whether the rule of damages was correct, on condition that case be submitted 
on written argument to Supreme Court at ensuing term, before Ist February, 
and judgment to be secured by filing the usual bond. 


A copy of Judge Nelson's indorsement on petition for writ of error. 
ALEX’R GARDINER, Clerk. 
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no difficulty in ascertaining the extent of the patent. It grants 
to the patentee the right “ of making, constructing, using, and 
vending to others to be used, the said improvement, a descrip- 
tion whereof is given in the words of the said patentee him- 
self in the schedule hereto annexed, and is made a part of 
these presents.” 

‘Thus the schedule is made a part of the patent, as much as 
if it were recited in the letters themselves. The grant is for 
the improvement described in the schedule, —and by referring 
to the schedule, the improved paddle-wheel is distinctly em- 
braced as a part of the claim. 

In the construction of patents, the schedule annexed must 
be always kept in view, and resorted to in order to ascertain 
what is the invention claimed and patented. If the claim or 
specification be more extensive than the actual invention, the 
patent may be void in part or in whole for that reason; but 
there can be no doubt that, prima facie, the patentee has a 
grant for all that he claims in the schedule annexed to his 
patent. ‘The description in the letters of the thing invented 
is always very brief, because it points to and incorporates the 
patentee’s specification and description annexed, and which 
usually sets forth minutely the whole claim. 

The argument on the other side, as to the effect of a varia- 
tion between the title of the patent and the thing patented 
and described in the schedule, assumes that a good and perfect 
specification and description of the invention claimed by the 
patentee may be utterly defeated by a defect in the title, so 
that a specification and claim free from all ambiguity will be 
rendered utterly worthless by a defect in what the counsel 
terms “the title’ of the patent. A rule of construction so 
harsh and unreasonable would be most destructive in its con- 
sequences. If applied to the interpretation of statutes, it 
would nullify many of them that are free from doubt; not 
many of the acts of Congress would stand, if defective titles 
were declared to be fatal to the laws themselves. 

The patent act of 1793, section first, provides that the 
Secretary of State may cause letters-patent to be granted, 
“giving a short description of said invention or discovery.” 
When the patentee presents his specification, it is referred to 
in, and made a part of, the patent, and it is from the patent, 
with schedules and drawings taken together, that it is to be 
determined what thing is intended to be patented. Pitt v. 
Whitman, 2 Story, 621. Any defect in the title is remedied 
by a proper description in the schedule. Barrett v. Hall, 
1 Mason, 477; Whittemore v. Cutter, 1 Gall. 437; Phill. 
Pat. 224, 225. 
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fi Ingland, the rule appears to be different. There the 
patent is distinct from the specification, and controls it in con- 
struction, so that the patentee cannot cover any thing by the 
specification which is not embraced in the patent. Campion 
v. Benyon, 3 Brod. & Bingh. 5; The King v. Wheeler, 2 Barn. 
& Ald. 345. ' 

If. But the plaintiffs insist, that the patent “is void, for the 
reason that it embraces several distinct and separate inventions, 
as improvements in several distinct and independent machines 
susceptible of independent operation, not necessarily connected 
with each other in producing the result arrived at in the inven- 
tion, and the subject-matter of separate and independent in- 
ventions.” 

It is clear from the specification, that the patentee claims to 
have discovered an improvement in the steam-engine, and with 
it, in the mode of propelling vessels. He substitutes for the 
crank motion a mode of converting the reciprocating motion 
of a piston into a continued rotary motion, by a new combina- 
tion of machinery for that purpose. "rom the revolving shaft 
described by him, a rotary motion may be communicated to 
paddle-wheels or other objects. When used for steamboats, 
the patentee employs the improved paddle-wheel described by 
him, which is necessarily to be worked in connection with the 
other machinery. When a capstan is required, as on board of 
a steamboat, he describes the mode of connecting the shaft of 
the engine with the capstan, so that it may be made to revolve 
by the action of the shaft; and he claims as his invention the 
substituting for the crank, in the reciprocating engine, a 
grooved cylinder, operating as described; the paddle-wheel 
constructed and operating as set forth; and the application of 
the revolving vertical shaft to the turning of a capstan. 

Now it is manifest that the invention is a mechanical unity. 
The improved engine and paddle-wheel are intended to act 
together, and if a capstan be used, the improved engine is 
made to connect with and turn the capstan, as it does the pad- 
dle-wheels. Although the engine may be applied to the old- 
fashioned wheel, and though it may or may not be attached to 
the capstan, yet it is manifest that the improved engine con- 
nected with the paddle-wheel, or with a capstan, may be used 
in connection to produce or aid the result designed by the 
patentee, viz. the propulsion or navigation of a vessel. 

(‘The remainder of the argument upon this head is omitted. ) 

IIl. The defendants prayed the court to instruct the jury, 
“that the claim of the plaintiff, as set forth in his specification 
annexed to his letters-patent, embraced the entire spiral paddle- 
wheel; that the claim was, therefore, too broad upon the face 
of it, and the letters-patent were void upon that ground. 
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The court charged the jury, that ‘ ‘it was made a question oni 
the former trial, whether the plaintiff did not claim or intend 
to claim the entire wheel: but we understood it to be for an 
improvement upon the spiral paddle-wheel.”’ 

The counsel for the plaintiffs in error supposes that the court 
below arrived at this conclusion, not from the face of the pa- 
tent, but from matters dehors the specification. This assertion 
is unfounded. ‘The view of the court below is the result of a 
just construction of the patent itself. 

It is difficult to perceive by what course of argument the 
patent can be shown to be too broad upon its face. By the ex- 
pression “too broad,” I presume, is intended that the patentee 
claims more than he has invented. This is usually a question of 
fact, dependent upon the proofs at the trial. The face of this 
patent certainly does not disclose the fact, that the patentee has 
a grant for any thing of which he does not claim to have been 
the inventor. ‘The counsel for the plaintiffs has not discussed 
this point, except so far as his observations under his fourth 
point may be applicable to it: and it is therefore not deemed 
necessary here to enlarge further upon this branch of the ease, 
except to observe that the patentee does not claim to be the 
inventor of “ paddle-wheels,” nor of “wheels acting on the 
spiral or screw prince iple * : on the contrary, he refers to wheels 
previously “essayed.” upon which wheels the patentee claims 
to have improved. What he does claim, then, is an improved 
spiral propelling-wheel. constructed and operating under water 
in the manner described. which improvement, as deseribed 
the schedule, is new, and is the invention of the patentee. 

IV. It is insisted, that the court below ought to have charged 
the jury as prayed for: namely, “that the patent is void upon 
its face for this, —that. purporting to be a patent for an im- 
provement, and specifying that the invention is of an improved 
spiral paddle-wheel. differing from any which have hereto- 
fore been essayed, without pointing out in what the difference 
consists, or in any manner whatever indicating the improve- 
ment by gy pen: it from previously essayed spiral pad- 
dle-wheels. is wanting in an essential prerequisite to the 

validity of “ean for an improvement.’’ 

The court refused so to charge, and held that the descrip- 
tion of the invention was in this respect sufficient. 

The point now raised is one purely technical. because it 
must be assumed after verdict, and upon the bill of exceptions, 
that the patentee was the real inventor of what he claims: 
that de facto he has not claimed as new that which had been 
known before; that the improvement is useful, and that the 


specification is so full and clear, and free from ambiguity, that 
2) * 
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any mechanic skilled j in the art of making propellers could, by 
following it, construct the thing patented. 

But however meritorious the invention may be, yet it is con- 
tended that the patent ought to be adjudged void, because it 
does not point out the difference between the improved propel- 
ler and all other propelling-wheels previously essayed. 

The object of poimting out the old from the new is, that 
the public may be informed what the party claims as his in- 
vention, and may ascertain if he claims any thing in common 
use. 

The law does not require that he should describe the various 
paddle-wheels then known, or point out the differences be- 
tween them and his improvement; such a rule, even if  practi- 
cable, would be too onerous to be endured. ‘Take, for exam- 
ple, a patent for an improvement upon all stoves previously 
essayed ; it would be unreasonable to prescribe that the speci- 
fication should describe all the stoves in use, or that had ever 
been essayed, and that it should point out the difference be- 
tween them and the particular improvement ; such requirement 
would be impracticable. When Emerson applied for his patent, 
in 1834, there were a very great number of paddle-wheels and 
propellers known, or which had been essayed, many of which 
had been patented in this country and in England. Now, it 
was not necessary for him to have described all these various 
wheels and propellers. It is enough if he has specified his 
own improvement ; and if he has done so in an intelligible 
form, his patent is good on its face, although, when tested by 
evidence dehors the patent, it might appear that he has claimed 
what was old, and thus his patent might be defeated. 

In Evans v. Eaton, 7 Wheat. 435, the rule is thus expressed : 
—‘“ We do not say that the party is bound to describe the old 
machine, but we are of opinion that he ought to describe what 
his own improvement is, and to limit the patent to such im- 
provement. The law is sufficiently complied with by distin- 
guishing in full, clear, and exact terms the nature and extent 
of his improvement only.” 

Most of the authorities cited by the counsel for the plaintiffs 
in error, under his fourth point, are referred to by Phillips, 
his work on Patents, and the rule that he deduces from them 
is thus stated, at page 269: — 

“In specifying an improvement in a machine, it is often ne- 
cessary to describe the whole machine as it operates with the 
improvement, in order to make the description intelligible, and 
enable an artist to construct the machine, as the inventor is 
bound to do in his description, and which if he fails to do, he 
falls into the fault of obscurity ; on the other hand, if the whole 
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machine, as well the old as the new part, be thus described, it 
is requisite to distinguish what part the patentee claims, since, 
if this does not satisfactorily appear, the patent will, as we 
have seen, be void for ambiguity; or if the obvious construc- 
tion is, that he claims the whole machine in its improved 
state, the patent will be void by reason of the patentee’s claim- 
ing too much. ‘lhe mode of expression generally used in the 
books, in relation to this subject, is, that the specification must 
distinguish the old from the new. ‘The only object of this 
distinction is, however, to specify what the patentee claims, 
and the mere discrimination of the new from the old would 
not necessarily show this, for perhaps he does not claim all that 
is new. When the cases say, therefore, that the specification 
must distinguish the new from the old, we must understand 
the meaning to be, that it must show distinctly what the pa- 
tentee claims, the only object of this distinction being for this 
purpose. ‘his doctrine is illustrated by some of the cases al- 
ready stated, and it runs through them all wherein this ques- 
tion arises.” 

Most of the patents describe the improved machine only, as 
will be seen by referring to the specifications in the patent- 
office, and to the reports of patent cases. 

It has been, of late years, the practice of the courts of this 
country to give effect to patents, if possible, rather than to de- 
stroy them; and to this end, mere technical objections are no 
longer encouraged. The rigorous rules of the English courts, 
aud of some of our earlier cases, by which meritorious patents 
were frequently overturned, have given place to more liberal 
and enlightened principles. 

(The remainder of the argument upon this head is omitted. ) 
V. The authenticated copy of the corrected drawing, filed 
in the patent-oflice on the 27th of March, 1844, was correctly 
admitted. 

The original drawing, filed with the patent in 1844, had 
heen destroyed by fire; the patentee could not of course pro- 
duce the original, and he therefore resorted to the next best 
evidenee that the nature of the case permitted ; this consisted 
of a copy which the plaintiff below offered to prove to be an 
accurate copy of the original; and this copy so offered was 
duly authenticated in the manner provided by the first and 
second sections of the act of March 3, 1837. 

Upon the strictest principles of the law of evidence, the 
plaintiff! below was entitled to prove what the original drawing 
really was. The original being lost, the next best evidence 
of it was an exact copy, proved to be accurate. 

This proof would have been admissible and proper, irrespect- 
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ive of the act of 1837, and whether the copy so offered was a 
record of the patent-oflice or not. Suppose the act of 1837 
had never been passed, and the plaintiff had proved the destruc- 
tion of the original drawing, he might have produced upon the 
trial a copy of it; and after proof that it was a true copy, he 
would have entitled himself to read it in evidence. 

But there can be no reasonable doubt that the corrected 
drawing, filed on the 27th of March, 1844, was properly re- 
ceived by the patent-office, and that an authenticated copy 
thereof was admissible as evidence under the provisions of the 
act of 1837. 

That act was remedial in its character; its object was to re- 
store the records, and to repair the loss occasioned by the fire. 
To that end, it was of the highest public importance that the 
specifications and drawings should be correctly and accurately 
restored. ‘To have received imperfect or inaccurate copies 
would have increased, and not have remedied, the mischief, and 
to assert that the patent-office had exhausted its power to re- 
store models and drawings by the reception of what were not 
copies or true representations of the originals would be to give 
a construction to the statute that would defeat its object. 

The first section declares, “ that it shall be the duty of the 
commissioner to cause the copies offered by the patentee, or 
any authenticated copy of the original record, specification, or 
drawing, which he may obtain, to be transcribed,” &c. It is 
not only within the powers of the department to receive cor- 
rected drawings or models, in place of those that prove to be 
inaccurate or imperfect, but it is the duty of the commissioner 
to obtain exact substitutes for the originals, if possible ; and if 
those already filed are shown to be erroneous, imperfect, or un- 
true delineations of the originals, it is the duty of the commis- 
sioner to replace them with corrected copies. In this way only 
can the objects of the act be accomplished. To deny this 
power would be to perpetuate errors. 

VI. The court below properly refused to charge the jury 
that the defendants were not entitled to a verdict, if they were 
satisfied that no propelling-wheels were made between the 27th 
of March, 1844, and the commencement of the suit. 

The defendants excepted to the charge so far only as it did 
not adopt the prayer insisted on by them. 

The prayer upon this point insists that the defendants were 
entitled to a verdict, if no wheels were made by them after the 
27th of March, 1844, no matter how often they had infringed the 
plaintiff’s patent prior to that date. It assumes that all persons 
may, with impunity, infringe upon all or any patents interme- 
diate between the destruction by fire of the records of the patent- 
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office, and the complete restoration of them under the act of 
1837. Uf the principle contended for be sound, then the pat- 
entee has no remedy for wilful and deliberate violations of his 
patent committed intermediate the destruction of the records 
of the patent-oflice and the complete restoration of them, no 
matter how public and notorious the patent may have become, 
and no matter how extensively the patent may have been pub- 
Jished and circulated in works of art or otherwise. 

This principle cannot be sound ; and the defendants’ prayer 
and exception raise no other question. The prayer assumes 
the broad ground, that there is no liability for infringements 
committed prior to the restoration, not only of the patent itself, 
but of the drawings, and that the patentee is not entitled even 
to nominal damages. 

The patent, in the present case, had been restored and re- 
corded anew long before the 27th of March, 1844, namely, in 
the year LS41; the recorded copy of the specification and claim 
was correct, and disclosed the patentee’s right; and yet the 
court was asked in etfect to charge the jury, that infringements 
might be perpetrated with impunity at any time after the fire, 
and at any time after the recording anew of the letters and 
schedule, until the 27th of March, 1844. The letters-patent 
were published in the Franklin Journal in 1834, were filed 
anew in I841, and of themselves were sufficient to protect the 
patentee, even if the restoration of the drawing had been im- 
perfect. 

The views of the learned judge in his charge need no illus- 
tration ; he charged the jury as favorably for the defendants as 
they had a right to request. 

The complaint of the counsel for the plaintiffs in error, that 
the court left the question of unreasonable delay, on the part 
of the patentee, in taking measures to restore his records to the 
jury, is not properly urged, upon the present writ of error, be- 
cause, — 

1. It is not one of the five points that the court below. al- 
lowed to be raised. 

2. That part of the charge was not excepted to at the trial, 
and, on the contrary, the exception was limited to the point 
taken in the defendant’s prayers. 

3. Even if this point were properly before the court, it is 
clear that the question whether the patentee had been guilty 
of unreasonable delay and neglect in restoring the records was 
a question of fact upon the evidence then before the court. 

[t was a question of fact, submitted to the jury for the ben- 
efit of the defendants below ; for if there had been such neg- 
lect or delay, the court instructed the jury, that, if the defend- 
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ants had innocently made the patented article, it would be a 
fair ground for a mitigation of the rule of damages, if not for 
the withholding them altogether. 

The charge was as favorable to the defendants as the law 
and the evidence would permit. 


Mr. John O. Sargent, for the plaintiffs im error, in reply and 
conclusion. 

It is objected to the first point raised by the counsel for the 
plaintiffs in error, that it is not properly presented to the court, 
though it is admitted to arise upon the record. The argument 
is, that the court below intended to restrict the plaintiffs to the 
consideration of certain specified questions. True it is, that 
the court struck out from the bill of exception several points 
on which the plaintiffs relied; but the object of the court in 
so doing is misapprehended. It was the purpose of the court 
merely to disembarrass and relieve the record of objections 
which they considered ill-taken, and the discussion of which 
they deemed unnecessary. That, besides this limitation, of 
which the plaintiffs have not complained, it was the intention 
of the court to cut them off from their right of dealing with 
this record according to law, is not to be presumed or implied. 
No doubt whatever is entertained by the counsel for the plain- 
tiffs, that the objection is well raised on the record, and that it 
is fatal to the defendant’s claim. 

I. The point made is, that the defendant in error has no 
patent for an improved spiral paddle-wheel. 

The learned counsel for the defendant is mistaken in sup- 
posing that the argument of plaintiffs’ counsel proceeds upon 
the idea, that the letters-patent and the specification are not 
parts of the same instrument. The specification forms a part 
of the patent, and they are to be construed together, but con- 
strued with reference to the fundamental principle of iterpre- 
tation, Quotes in verbis nulla ambiguitas, ibi nulla expo- 
sitio contra verba fienda est, — or, as it is sometimes laid down 
in the books, “ No construction shall be made contrary to the 
very express words of a grant.” 

In construing this instrument, we must look to the situation 
of the parties, and the mode in which it was prepared. The 
formal letters-patent speak the language of both parties. In 
the instrument of grant, there is nothing equivocal or ambigu- 
ous. It is not capable of being misunderstood. No ingenuity 
can extort a double meaning from it. Mr. Emerson made oath 
that he was the inventor of an improvement in the steam- 
engine ; solicited a patent for said improvement; received 
patent reciting the exclusive privileges vested in him in said 
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improvement, and making the description of said improvement 
contained in the schedule annexed a part of his patent. All 
this must be taken as absolute truth. The patentee claiming 
under this instrument is bound by its recitals, and estopped 
from denying any thing that it alleges. ‘The letters-patent, in 
fact, are the joint production of the grantor and grantee. The 
Secretary of State adopted the description of his improvement 
which the grantee furnished in his petition. The entitling of 
the schedule is debatable ground. This may have been the 
work of the grantee alone, or of a clerk in the department. 
In either event, it indicates the intention of the parties, and, as 
if to exclude the possibility of the grantee’s taking an exelu- 
sive privilege to any other thing than that contemplated and 
expressed in the patent, the heading or title of the schedule 
recites, in effect, chat said schedule is made a part of the pa- 
tent, so far as it contains a description of the improvement in 
the steam-engine, and no farther. 

The language of the parties indicates plainly enough what 
was intended to be granted, and what was actually granted. 
Then comes the descriptive part of the schedule, or the speci- 
fication, in the words of the grantee alone. This contains a 
particular description of the improvement in the steam-engine 
secured by the patent. It then describes an application of this 
improved engine to turn the capstan on the deck of a vessel ; 
and an improved spiral paddle-wheel, alleged to differ mate- 
rially from those previously essayed. Now, the ground taken 
by the counsel who opened this case is simply this, —that Mr. 
Emerson cannot, by the introduction of new matters in his 
specification, make his patent operate as a grant for the im- 
provement mentioned in his petition, oath, and letters; and 
also as a patent for other things not mentioned in such petition, 
oath, and letters. It is respectfully submitted, that such is 
clearly the law. 

It is presumed that there is no difficulty in the court’s taking 
judicial notice of any thing involved in the construction of a 
patent, which a judge at nits? prius would know without the 
aid of a jury. If this view is correct, the court will know 
that an improved steam-engine is not an improved paddle- 
wheel, and was not at the time this patent was issued. This 
being so, the improved spiral paddle-wheel is not only not in 
terms included in this patent, but is by legal implication as ab- 
solutely excluded from the patent as if it were excluded in ex- 
press terms. In the fair, natural, obvious interpretation of this 
grant, collecting its meaning from the terms used in it, uwpder- 
stood in their plain, ordinary, and popular sense, the improved 
steam-engine is the subject, and the sole subject, of Mr. Emer- 
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son’s patent. Apply these principles, which. in the language 
of a learned and eminent judge, furnish a “rule of construc- 
tion which applies to all instruments,” and they establish 
beyond a question that Mr. Emerson has no grant for an exclu- 
sive privilege in a spiral paddle-wheel. 

And, first, because the foree of the schedule is thus restrained 
in express terms by the patent, and these terms are the language 
of both parties. Again, because the language of the schedule 
is throughout the language of the grantee alone, and binds the 
grantor only so far as it has been expressly, or by necessary 
implication, adopted by him. ,Now the duty of the Secretary 
of State, under the act of 1793, was purely ministerial. He 
took no such judicial cognizance of specifications as is now 
rigidly exercised by the commissioner of patents. The grantee 
might have included many distinet machines in his schedule, 
and the Secretary of State was not called upon to notice the 
fact, did not notice it, and could not have prevented it. The 
patent was within his control, and the schedule so far as it was 
made a part of the patent, but not otherwise. He could so 
far restrict it as to limit its effect to the description of the thing 
patented, and to that extent he did in fact, in express terms, 
limit it. Beyond this he had no jurisdiction. ‘The same is 
true of the Attorney-General. It was his duty merely to see 
that the patent purported to embrace but one improvement, and 
that the specification was signed by the patentee, and attested 
by two witnesses. His duty was then discharged. and he 
certified to the patent’s being conformable to law. Now, is it 
not against reason, and therefore against law, to say that such 
a schedule, made by the grantee alone, and not examined by 
the grantor, is in any other respect, and to any greater extent, 
operative in conferring exclusive privileges, than it is made so 
by the mutual assent of the parties, expressed in their common 
and joint language in the patent itself? Can such reckless- 
hess and improvidence in the issue of its grants as a different 
construction would establish be attributed to any government ? 
If the schedule had contained the specification of a spiral 
paddle-wheel alone, would it have been patented under the 
terms of this grant? Would the patentee in that case have 
complied with that provision of the statute of 1795, which re- 
quired him to “ recite” his invention in his petition? Would 
his oath to the invention of an improved steam-engine then 
have covered the invention of a spiral paddle-wheel? And if 
not in that ease, why in this? Does the mere fact of describ- 
ing the improved steam-engine in the schedule incorporate in 
this patent an improved paddle-wheel, which would not have 
been incorporated if the improved steam-engine had been 
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omitted altogether? If such is the construction to be put upon 
these instruments, the Secretary might as well have issued his 
letters-patent in blank, and suffered individuals to fill them up 
at their pleasure. The petition, the oath, the description, the 
grant, the signing by the Secretary and President, the reference 
to the Attorney-General, were all superfluous. But, say the 
counsel for the defendant in error, the schedule is a part of the 
patent, and if the schedule contains a description and claim of 
a machine, that machine becomes the subject of the exclusive 
privileges granted by the patent, just as much as if the in- 
ventor had petitioned for, sworn to, paid for, and received a 
patent for the same. ‘This understanding of the matter would 
have been a very convenient one for a patentee under the law 
of 1793, because it would have enabled him to include in his 
letters the inventions of others, without incurring the penalties 
of perjury; and as many of them as he pleased at the expense 
of a single fee. With all deference, but with all confidence, 
it is repeated, that the schedule is so far a part of the patent as 
it contains a description of the thing patented, and no farther. 
It is the description of the improvement patented contained in 
the schedule, which is the specification that forms a part of 
the patent. It is in this view that the language of the court 
is to be applied, when they say that the specification is a part 
of the patent, and that the whole is to be taken together, and 
construed as one instrument. As a general thing, under the 
law of 1793, the schedule contained only such a specification ; 
in contemplation of law it never can contain any other; if it 
contains any thing more, the excess is surplusage. If it does 
not vacate the patent, it is at least inoperative, — it cannot en- 
large the grant. 

On the English cases there would be no doubt on this point. 
For the non-conformity between the title in the patent and the 
description in the specification, the patent would be declared 
void on two grounds: — Ist. For the false suggestion in the 
petition. 2d. For the claim in the specification of an im- 
provement not within the true meaning and extent of the 
grant. 

Either of these objections would render a patent in Kngland 
absolutely void: — Ist. Because the crown has been deceived. 
2d. Because the inaccurate title is calculated to deceive the 
public. 

These consequences flow, not from any special provision in 
the English patents or statutes, but from principles of the com- 
mon law applicable to all public grants. These principles 
apply with equal foree to public grants of the United States, 
unless there is some provision in our patents as issued, or in 
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our statutes on this subject, rendering them inapplicable. — It is 
submitted, with all deference, that no such provision can be 
found, and that the reasons for sustaining them in their full 
effect are stronger under the system established by our act of 
1793, than under the English system. 

(The remainder of the argument upon this head is omitted. ) 

Il. It is again objected by the counsel for the defendant in 
error, that there is nothing in the exception to the ruling of the 
court in regard to the insertion of several claims for distinct 
and separate machines in the specification. 

The case of the defendant is obviously very much distressed 
by this point, and his counsel protest strongly that the inven- 
tions described exhibit a “mechanical unity,” being all a 
means of propelling vessels. ‘To maintain this proposition they 
resort to a very extraordinary mechanical discussion, to show 
that, by means of the capstan, without regard to the motive 
power of the engine, they could propel a vessel. If this be so, 
and the counsel should present their argument to the commis- 
sioner of patents in the shape of a specification, they might 
readily obtain a patent for it if a new and useful invention. 
They think, if a vessel with Mr. Emerson’s machinery on board 
should be becalmed, without fuel, that, by applying “ the 
motive power’ by manning the capstan, motion would thereby 
be communicated to the propeller. The answer to this is, that 
no such application is contemplated by the patentee ; and to 
arrive at it the learned counsel is compelled to sever and de- 
stroy his mechanical unity, by leaving the steam-engine useless 
for the want of fuel. 

The question is now, for the first time, distinctly presented 
to this tribunal, and the doctrine on this subject is to be settled 
by the judgment of the court in this case. It is a question of 
no inconsiderable public importance, and it is desirable that it 
should be adjudicated on plain and substantial grounds. All 
inventions are supposed to conduce more or less to one com- 
mon object, to wit, the benefit of the public. This common 
purpose is probably too remote to sustain the introduction of 
all manner of inventions into the same patent; but, for all 
practical purposes, it is precisely as proximate and tenable as 
the common purpose claimed for the patentee im this case. 

It is most humbly submitted, that the doctrine of this court. 
as suggested in Evans v. Eaton, is the true doctrine on this 
subject : —* On the general patent law a doubt might well arise 
whether improvements on different machines could regularly 
be comprehended in the same patent, so as to give a right to 
the exclusive use of the several machines separately, as well 
as a right to the exclusive use of those machines in combina- 
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tion.” This language obviously contemplates a case in which 
the machines patented might be used in combination ; and the 
whole force of Mr. Justice Marshall’s very sound and pregnant 
suggestion is destroyed the moment the converse of the prop- 
osition is established, namely, that when machines are capable 
of being used in combination, then any number of them may 
be united in the same patent. ‘The language of the court in 
the case cited applies only to the case where the machines in 
question are capable of acting together; withdraw such cases 
from the operation of the principle propounded by the court, 
and there is an end of it. And yet this doctrine, as laid down 
by the court in that case, is daily acted upon by the patent- 
office, under the act of 1836; and if it is materially shaken or 
qualified, the revenues of the department will be very seriously 
diminished. 

The suggestion in Evans v. Eaton, on this point, was much 
considered in Barrett v. Hall, and it may be said that no cases 
on record present more masterly expositions of the principles 
of patent law which they discuss. Wyeth v. Stone stands on 
the extreme verge of sound principle; but there the two in- 
struments were in fact but part of one and the same machine. 
The instruments contemplated in that case formed a compound 
machine for cutting ice. They were, in fact, but parts of one 
and the same instrument. ‘Two things cannot be readily im- 
agined more absolutely distinct and separate instruments, than 
a steam-engine and a paddle-wheel. A steam-engine is em- 
ployed to give motion to every manner of machinery. A pad- 
dle-wheel may be turned by horse-power, or man-power, or 
windmill-power, as well as by a steam-engine. Here the en- 
gine is the motive power; the wheel is the thing moved. The 
engine might be well employed to move any thing else ; the 
wheel might well be put in action by any other motive power. 
They are as distinct and separate as cause and effect, and can- 
not be united in one patent, except upon principles that would 
entirely nullify the rule of law laid down in Evans v. Eaton 
and Barrett v. Hall, and admit of the introduction in the same 
patent of entirely distinct and separate machines. 

It is suggested, that a different doctrine from that contended 
for by the plaintiffs prevails in England. We have cited no 
English authorities on this point. It arises on our own stat- 
utes, and is so rested by Mr. Justice Marshall. 

There is no hardship in the rule contended for. In no other 
way can the subject-matter of an invention be distinctly brought 
out, so as to warn the public against undesigned infringements. 
If several machines can be mixed up in one specification, and 
several improvements on each, and then patented in the name 
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of one of those machines, it is respectfully, but earnestly, in- 
sisted, ‘that the patent-otlice cannot fail to become the source 
of more oppression and outrage than will be long tolerated by 
a people who are masters of their own institutions. Under 
such an understanding of the law, letters-patent will be regard- 
ed by the public as mere charters of iniquity, and the whole 
system must be swept away. It must be as impracticable to 
sustain such an institution in the United States as it would be 
to establish the Inquisition here, or vest in the government 
those odious prerogatives the abuse of which led to the Eng- 
lish statute of monopolies. 

It is most humbly submitted, then, that, on the authorities 
and on the reason of the case, there was error in the charge of 
his honor, the circuit judge, that “the objection that the patent 
embraces several distinct discoveries is untenable.” 

Il. Counsel for the defendant in error cannot perceive by 
what course of argument this “ patent” can be shown to be 
too broad upon its face. We are embarrassed somewhat in 
reasoning upon this case, because it is an anomaly. ‘This is 
the first attempt on record to sustain a grant of an exclusive 
privilege by virtue of letters-patent which contain no allusion 
whatever to the alleged subject-matter of the privilege which 
is set up under them. We repeat, and to this point pray the 
special attention of the court, that, among the many hundred 
patent cases that have been adjudicated in this country and in 
England, not one such case is reported. In discussing analo- 
gies, therefore, we must waive for the time the great diilerence 
between this and all other cases, arising trom the fact that the 
patent before us contains no grant of an exclusive privilege in 
a spiral paddle-wheel. 

Plaintitfs’ counsel do not allege, therefore, that this patent is 
too broad upon its face. It is as broad wpon its face as the law 
will allow. It is broad enough to cover an improved steam- 
engine, and no more broad. It is made void by attempting to 
include more in the specification than is included in the grant, 
and more in the claim than is shown to be of the patentee’s 
invention. The objection of plaintiffs’ counsel is, that the 
claim is broader than the invention. 

The claim is for the entire spiral paddle-wheel, constructed 
and operating as set forth; and more than that, it is for such a 
machine “not confined to precise forms or dimensions, but va- 
ried as experience or convenience may dictate, whilst the prin- 
ciple of action remains unchanged, and similar results are pro- 
duced by similar means.” 

Here is a claim for the entire wheel, to be varied as the in- 
ventor may see fit to vary it, and for every other wheel operat- 
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ing on 1 the same principle, and producing similar results by 
similar means. It is a claim, as broad and distinct as language 
can make it, for the spiral propelling-wheel, and every part of 
it, and for liberty to vary it in form as the inventor pleases, 
as long as a similar result —to wit, the propulsion of vessels 
—is produced by similar means, —to wit, by a spiral wheel. 
The result contemplated is propulsion; the means or instru- 
ment is a spiral wheel, of such form as experience or conven- 
ience may induce the inventor to make, without changing the 
principle of action. Such is the claim; and if the claim is a 
ralid one, no man can effect the propulsion of a vessel on the 
principle of action contemplated by a spiral wheel, without in- 
vading Mr. Emerson’s claim. 

But, while such is the claim with which Mr. Emerson arms 
himself, and goes out among men, as Lord Kenyon expressed 
himself in a similar case, “ hanging terrors over the unlearned,” 
when we come to examine the specification of his wheel, we 
find an implied acknowledgment that it is only an improve- 
ment, and merely an implied acknowledgment. He speaks of 
an ‘improved spiral paddle-wheel,’” leaving the unavoidable 
inference, that he has improved the ordinary paddle-wheel by 
making it spiral, and that the spiral feature — or, as he subse- 
quently describes it, his spiral trough —is the only material 
part of his improvement. 

Here is the old defect, that has been decided over and over 
again to be fatal, — the invention of an improvement, and the 
claim of the whole machine. No ingenuity can withdraw this 
case from that large class of cases in which the rule we con- 
tend for has been laid down with a distinctness that cannot be 
mistaken, and applied with a wise, uniform, and unrelenting 
firmness. The courts say, that no man shall give that false 
color to his claim which may enable him to “hang terrors over 
the unlearned.” The case before the court is Jessop’s case, 
where the patent was for the whole watch, and the invention 
of a particular movement. It is the case presented in Williams 
v. Brodie, where the invention was an improvement on a stove, 
and the patent for the whole stove. It runs on all fours with 
Cross v. Huntley, where the invention was of an improvement 
in the washing-machine, and the claim was for the whole ma- 
chine ; where the court did not hesitate, in an action where the 
patent came up collaterally, to declare it void. It is Bovile v. 
Moore, where the patent for an improvement on a lace-machine 
was held void, because the claim was for the whole machine, 
though a considerable part of it had been long in use. 

There is no matter of fact to be found, in order to bring out 
this defect, that the law may be applied to it. It lies on the 
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face of the specification. Jessop, Williams, Cross, and Bovile 
showed that they had invented improvements, and claimed the 
entire machines. Emerson suggests that he has invented an 
improvement, and claims the entire machine. Where is the 
ditlerence ¢ What subtilty can distinguish between these 
cases: And why should we seek to establish thin, fine, and 
subtle distinctions, in a case where the policy of the law is so 
plain, obvious, and honest, and where the great end to be at- 
tained is to prevent patentees from ‘* hanging terrors over the 
unlearned ” ¢ 

‘These cases, it may be said, are not binding authorities upon 
this court. They are not so cited. No weight is claimed for 
them beyond that which the -y derive from their intrinsic good 
sense and sound reason. - Their authority, as well-considered 
decisions, has never been judicially disturbed or questioned. 
But there is a case of controlling authority, — that of Evans v. 
Eaton, — sustaining the doctrine for which we contend to its 
full extent. ‘T'o this case I shall have occasion again to refer, 
in considering the fourth head of the argument of the learned 
counsel for the defendant, to which I now pass. 

IV. The fourth point discussed by the learned counsel for 
the defendant touches the second prayer made to the court 
below. 

Plaintiffs contend that Mr. Emerson’s specification does not 
define with precision the nature and extent of the alleged im- 
provement in the spiral paddle-wheel, but describes the whole 
machine, and claims the whole as improved, without distin- 
guishing the new from the old. A patent with such a specifi- 
cation cannot be supported. This doctrine rests so firmly on 
the authoritative decision of this court, that it may well be left 
to authority. We shall, therefore, merely allude to the obvi- 
ous reason for it, which is, to limit the exclusive privilege to 
the actual improvement, and disarm the patentee of the power 
of “hanging terrors over the unlearned,” and practising upon 
the fears and credulity of the public, by “ pretending that his 
invention is more than what it really is, or different from its 
ostensible objects.” If a patentee can mix upa single unde- 
fined improvement in details of the construction and operation 
of an old machine, and then claim the whole machine con- 
structed and operating in the manner set forth, then a patent, 
instead of being merely the reward of meritorious invention, is 
a device to encourage litigation, extortion, and fraud. Such a 
patent shifts its grounds at every trial, changes its color accord- 
ing to the aspect in which it is presented or met, and adapts 
itself with a fatal elasticity to the length and breadth of the 
evidence which happens to be applied to it. 
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(The remainder of the argument upon this head is omitted.) 
V. Now with regard to the drawings. It appears from the 
record (p. 10), that two drawings were filed by Mr. Emerson in 
the patent-office, under the act of 1837; one as early as 1841, 
which was re-filed, with the plaintiff’s oath to its correctness, 
on the 12th of February, 1844, and the other, with the same 
oath, on the 27th of March, 1844. The second drawing was 
the one produced and relied on by the plaintiff below as con- 
stituting, with the letters-patent, that certified copy of the re- 
newed record in the pateut-office which the second section of 
the act last cited makes the only proof of the alleged patent 
admissible in any judicial court of the United States. 

The learned counsel for the defendant in error suggest, that, 
after the original drawing was destroyed by fire, the next best 
evidence of it was an accurate copy of it, offered to be proved 
such. It is submitted, with great deference, that a drawing of 
Mr. Emerson’s paddle-wheel, filed in March to lay the founda- 
tion of a suit in April, was not the next best evidence of the 
alleged original, for the reason that there was another drawing, 
previously filed and sworn to, which was something more than 
next best evidence of the lost original, being made by statute 
absolutely the only evidence of it that could be received in any 
judicial court of the United States. It might, indeed, be well 
contended, that the first-filed drawing did not at all partake of 
the character of secondary evidence. It became, by force of 
the statute, to all legal intent, the original drawing. It filled 
the place of the original drawing on the record, being verified 
by the same oath, vesting the same rights, construed in the 
same way as part of the specification, and conclusive proof of 
all that it purported to prove, until it should be rebutted. The 
letters-patent and first drawing filed by Mr. Emerson, under the 
first section of the act of 1837, became, by virtue of the sec- 
ond section, as far as the patentee was concerned, primary evi- 
dence. It was open to observation and impeachment to all the 
rest of the world; but by operation of the statute, in connec- 
tion with well-established prineiples of law, it was at all events 
conclusive upon the patentee. The drawing, therefore, filed 
on the 27th of March, 1844, was not in law the “next best” 
evidence of Mr. Emerson’s original drawing, because there was 
a prior drawing filed on the 12th of February, which the stat- 
ute had expressly declared to be the legal original, at least for 
all purposes of litigation. 

(‘The remainder of the argument upon this head is omitted. ) 

VI. On the question of damages, counsel for the defendant 
insist that there was no error in the charge of the learned 
judge, that “ the damages were not necessarily confined to th 
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making of the wheels between March, 1844, when the draw- 
ings were restored to the patent-oflice, and the bringing of the 
suit.” Such a limitation was prayed below, and, as it was sup- 
posed, on well-established principles of law and equity. It is 
again pressed, with all deference, but with perfect conviction, 
that the refusal of the prayer was error, for which the judg- 
ment under consideration ought to be reversed. 

The patent act contemplates, that every thing to be done by 
an inventor, with respect to his specification and drawings, is 
to be done before the patent issues. ‘There is no such thing 
as correcting the record of a specification or drawing by mere 
substitution of some other specification or drawing. After the 
patent issues, the patentee cannot, by merely depositing a new 
drawing, on any plea whatever, make it a part of his patent, 
or any evidence whatever of his invention, as originally pa- 
tented, so as to cover cases of alleged infringement prior to 
such change in the record. There can be only one motive of 
desiring to add a new drawing, and that is, to remedy a defect 
or insufficiency in the original drawing or specification, or to 
correct the same. ‘The object of such a change can never be 
merely to present a more tasteful drawing, or a drawing more 
agreeable to the eye, or more in conformity to pictorial rules. 
Other arts than the fine arts induce such an application. The 
offer to file a new drawing is an admission on the part of the 
patentee, that his new drawing covers something in which the 
original drawing is defective or insufficient. And, under these 
circumstances, what does the statute say * That the patentee 
must surrender his patent, and that a new patent may issue in 
conformity with his corrected specification, and thereafter op- 
erate, for the residue of the original term, on the trial of all 
actions thereafter commenced for causes subsequently accruing, 
as though the same had been originally filed in such corrected 
form before the issuing out of the original patent. And in this 
case, the commissioner is not bound to grant such re-issue, nor 
can he grant it except in cases where the error has arisen by 
inadvertency, accident, or mistake, and without any fraudulent 
or deceptive intention. Similar proceedings may be had in 
regard to the addition of an improvement. (Act of 1836, 
§ 13.) 

(‘The remainder of the argument upon this head is omitted. ) 

It is respectfully submitted, then, — 

1. Because the defendant in error has no grant of exclusive 
privilege in the machine, which is the subject-matter of the 
present controversy : 

2. Because he could not in law receive a grant for it, as one 
of several distinct machines in the same patent: 
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3. Because, as the author of an improvement, he could not 
take out a valid patent for the whole machine : 

4. Because he has not in his specification distinguished be- 
tween the old and new parts of his alleged improved machine, 
but has claimed the whole machine as improved : 

5. Because he did not produce in evidence the record of his 
patent which the law had made such, but another record’ and, 

6. Because he has recovered damages for causes of action 
accruing previously to the alleged correction of his record, and 
prior to the alleged renewal of it under the act of 1837: 

For all these reasons, and for others raised upon the excep- 
tions and record in this cause, presented perhaps too much at 
length, but not more at length, in the view of counsel, than 
their public importance may justify, —that the judgment of 
the Circuit Court in this case ought to be reversed. 





Mr. Justice WOODBURY delivered the opinion of the court. 

This is a writ of error brought under some peculiarities 
which are first to be noticed. 

It comes here by virtue of the 17th section of the general 
patent law of July 4th, 1836. (5 Statutes at Large, 124.) 

That section grants a writ of error from decisions in actions 
on patents, as in ordinary cases, and then adds the privilege of 
it “in all other cases in which the court shall deem it reasona- 
ble to allow the same.” ‘This was doubtless intended to reach 
suits where the amount in dispute was less than $ 2,000, on ac- 
count of the importance of the points sometimes raised, and the 
convenience of having the decisions on patents uniform, by 
being finally settled, when doubtful, by one tribunal, such as 
the Supreme Court. 

The judges below, in this case, deemed it reasonable, that 
only a certain portion of the questions raised at the trial, con- 
cerning the validity of the patent, should come here, and the 
record was made up accordingly. 

But the appellants contend for their right to bring here all 
the questions which arose in the case, and this is a preliminary 
pot to be settled before going into the merits. ‘The present 
is believed to be the first writ of the kind, which has given 
occasion for settling the construction of any part of the above 
provision; and therefore, without the aid of precedent, after 
due consideration of the words and design of the statute, we 
have come to the conclusion, that the position of the plaintiffs 
in error, in this respect, is the correct one, and that when a 
court below deem it “reasonable” to allow a writ of error at 
all, under the discretion vested in them by this special pro- 
Vision, it must be on the whole case. 
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The word “reasonable” applies to the “cases,” rather than 
to any discrimination between the different points in the cases. 

It may be very proper for the court below to examine those 
points separately and with care, and if most of them present 
questions of common law only, and not of the construction of 
the patent acts, and others present questions under those acts 
which seem very clearly settled or trifling in their character, 
not to grant the writ of error at all. It might, then, well be re- 
garded as not “reasonable” for such questions, in a controver- 
sy too small in amount to make the writ a matter of right to 
persons, if standing on an equal footing with other suitors. But 
we think, from the particular words used rather than otherwise, 
that the act intended, if the court allowed the writ as “ reason- 
able’ at all, it must be for the whole case, or, in other words, 
must bring up the whole for consideration. 

We shall, therefore, proceed to examine all the questions 
made at the trial, which it is supposed are relied on, and are 
now before us on the original writ and a certiorari issued since. 

Looking to the declaration, the action is for a violation of a 
patent for an “improvement in the steam-engine, and in the 
mode of propelling therewith either vessels on the water or 
carriages on the land.” 

The evidence offered at the trial was a patent for “a new 
and useful improvement in the steam-engine,” ‘a description 
whereof is given in the words of the said John B. Emerson 
himself, in the schedule hereto annexed, and is made a part of 
these presents.” 

In the schedule annexed is described fully what he says he 
invented, viz.,— ‘certain improvements in the steam-engine, 
and in the mode of propelling therewith either vessels on the 
water or carriages on the land.” 

The first question arising on this statement is, whether the 
evidence proves such a patent as is set out in the writ to have 
been violated by the respondents. 

If the patent is to be ascertained from the letters alone, or 
rather from what is sometimes called their title or heading, 
without reference to the schedule annexed, the evidence is un- 
doubtedly defective, as the writ speaks of a patent for an ‘* im- 
provement in the steam-engine and in the mode of propelling ” 
vessels, &c., therewith, — while the letters themselves, in their 
title or heading, speak only of a patent for “a new and useful 
improvement in the steam-engine.” But the schedule annexed 
and referred to for further description, after “improvement in 
the steam-engine,” adds, “and in the mode of propelling there- 
with” vessels, &c. 

It can hardly be doubted, therefore, that the improvement 
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referred to in the writ and in the letters-patent, with the sched- 
ule or specification annexed, was in truth one and the same. 

Coupling the two last together, they constitute the very 
thing deseribed in the writ. But whether they can properly 
be so united here, and the effect of it to remove the difficulty, 
have been questioned, and must therefore be further examined. 
We are apt to be misled, in this country, by the laws and forms 
bearing on this point in England being so different in some re- 
spects from what exist here. 

There the patent is first issued, and contains no reference to 
the specification, except a stipulation that one shall, in the re- 
quired time, be filed, giving a more minute description of the 
matter patented. (Webster on Pat. 5, 88; Godson on Pat. 
6, App.) It need not be filed under two to four months, in the 
discretion of the proper officer. (Godson on Pat. 176.) 

Under these circumstances, it will be seen that the patent, 
going out alone there, must in its title or heading be fuller 
than here, where it goes out with the minute specification. 
But even there it may afterwards be aided, and its matter be 
made more clear, by what the specification contains. They 
are, says Godson on Pat. 108, “connected together,’ and 
‘one may be looked at to understand the other.” See also 2 
Hen. Bl. 478; 1 Webst. Pat. R. 117; 8 D. & E. 95. 

There, however, it will not answer to allow the specification, 
filed separately and long after, to be resorted to for supplying 
any entire omission in the patent ; else something may be thus 
inserted afterwards which had never been previously examined 
by the proper oflicers, and which, if it had been submitted to 
them in the patent and examined, might have prevented the 
allowance of it, and which the world is not aware of, seeing 
only the letters-patent without the specification, and without 
any reference whatever to its contents. 3 Brod. & Bingh. 5. 

The whole facts and law, however, are different here. This 
patent issued March 8th, 1834, and is therefore to be tested 
by the act of Congress then in force, which passed February 
21st, 1793. (1 Statutes at Large, 318.) 

In the third section of that act it is expressly provided, ‘ that 
every inventor, before he can receive a patent,” “shall deliver 
a written description of his invention,” &c. ;— thus giving pri- 
ority very properly to the specification rather than the patent. 

This change from the English practice existed in the first 
patent law, passed April 10th, 1790 (1 Statutes at Large, 109), 
and is retained in the last act of Congress on this subject, passed 
July 4th, 1836 (5 Statutes at Large, 119). 

It was wisely introduced, in order that the officers of the gov- 
ernment might at the outset have before them full means to 
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examine and understand the claim to an invention better, and 
decide more judiciously whether to grant a patent or not, and 
might be able to give to the world fuller, more accurate, and 
early descriptions of it than would be possible under the laws 
and practice in England. 

In this country, then, the specification being required to be 
prepared and filed before the patent issues, it can well be re- 
ferred to therein in extenso, as containing the whole subject- 
matter of the claim or petition for a patent, and then not only 
be recorded for information, as the laws both in England 
and here require, but beyond what is practicable there, be 
united and go out with the letters-patent themselves, so as to 
be sure that these last thus contain the substance of what is 
designed to be regarded as a portion of the petition, and thus 
exhibit with accuracy all the claim by the inventor. 

But before inquiring more particularly into the effect of this 
change, it may be useful to see if it is a compliance with the 
laws in respect to a petition which existed when this patent 
issued, but were altered in terms shortly after. 

A petition always was, and still is, required to be presented 
by an inventor when he asks for a patent, and one is recited in 
this patent to have been presented here. It wag also highly 
important in England, that the contents of the petition as to the 
description of the invention should be full, in order to include 
the material parts of them in the patent, no specification being 
so soon filed there, as here, to obtain such deseription from, 
or to be treated as a portion of the petition, and the whole of it 
sent out with the patent, and thus complying with the spirit 
of the law, and giving fuller and more accurate information as 
to the invention than any abstract of it could. 

In this view, and under such laws and practice here, it will 
be seen that the contents of the petition, as well as the petition 
itself, became a very unimportant form, except as construed to 
adopt the specification, and the contents of the latter to be con- 
sidered substantially as the contents of the former. 

Accordingly, it is not a little curious, that, though the act of 
1793, which is to govern this case, required, like that of 1790, 
a petition to be presented, and the patent when issued, as in 
the English form, to recite the “allegations and suggestions of 
the petition,” (1 Statutes at Large, p. 321, sec. 1, and p. 110, 
sec. 3,) yet, on careful inquiry at the proper office, so far as 
its records are restored, it appears that, after the first act of 
1790 passed, the petitions standing alone seldom contained any 
thing as to the patent beyond a mere title; sometimes fuller, 
and again very imperfect and general, with no other allegations 
or suggestions, or descriptions whatever, except those in the 
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schedule or specification. The only exception found is the 
case of Evans v. Chambers, 2 W ash. C. C. 125, in a petition 
filed December 18th, 1790. 

Though the records of the patent-offlice before 1836 were 
consumed in that year, many have been restored, and one as 
far back as August 10th, 1791, where the petition standing alone 
speaks of having invented only “an easy method of propelling 
boats and other vessels through the water by the power of 
horses and cattle.’ All the rest is left to the schedule. Other 
petitions, standing alone, are still more meagre; one, for in- 
stance, in 1804, asks a patent only of a ‘new and useful im- 
provement, being a composition or tablets to write or draw 


on’; another, only ‘a new and useful improvement in the 
foot-stove ”; and another, only “a new and useful improve- 
ment for shoemaking’; and so through the great mass of 


them for nearly half a century. But the specification being 
filed at the same time, and often on the same paper, it seems 
to have been regarded, whether specially named in the petition 
or not, as a part of it, and as giving the particulars desired in 
it; and hence, to avoid mistakes as to the extent of the invent- 
or’s claim, and to comply with the law, by inserting in the 
patent at least the substance of the petition, the officers in- 
serted, by express reference, the whole descriptive portion of it 
as contained in the schedule. 'This may have grown out of 
the decision of Evans v. Chambers, in order to remedy one 
difficulty there. Cases have been found as early as 1804, and 
with great uniformity since, explicitly making the schedule 
annexed a part of the letters-patent. Proofs of this exist, also, 
in our reports, as early as 1821, in Grant et al. «. Raymond, 
6 Peters, 222; and one, Ist Oct., 1825, in Gray et al. 7. James 
etal., Peters, C. C. 391; and 27 Dec. 1828, Wilson v. Rousseau, 
A How. 619. 

Indeed, it is the only form of a patent here known at the 
patent-ollice, and the only one given in American treatises on 
patents. Phillips on Pat. 525. Doubtless this use of the 
schedule was adopted, because it contained, according to com- 
mon understanding and practice, matter accompanying the pe- 
tition as a part of its substance, and all the description of the 
invention ever desired either in England or here in the petition. 
Hence it is apparent, if the schedule itself was made a part of 
the patent, and sent out to the world with it, all, and even more, 
Was contained in it than could be in any abstract or digest of a 
petition, as in the Enelish form. 

We regard this mode and usage on this subject, adopted so 
early here and practised so long, as not proper to be overruled 
now, to the destruction of every patent, probably, from 1791 to 
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1836 ; and this, too, when the spirit of all our system was thus 
more fully carried out than it could have been in any other wey. 

As this course, however, sometimes was misunderstood and 
led to misconstructions, the revising act as to patents, in July 
Ath, 1836, changed the phraseology of the law im this respect, 
in order to conform to this long usage and construction under 
the act of 1793, and required not in terms any abstract of the 
petition in the patent, but rather ‘a short description ~ or title 
of the invention or discovery, * correctly indicating its nature 
and design,” and * referring to the specification for the particu- 
lars thereof, a copy of which shall be annexed to the patent.” 
And it is that —the specification or schedule — which is fully to 
specify “what the patentee claims as his invention or discov- 
ery.” See. 5. (5 Statutes at Large, 119.) 

It was, therefore, from this long construction, m such various 
ways established or ratified, that, in the present patent, the 
schedule, or, in other words, the specification, was incorporated 
expressly and at length into the letters themselves, — not by 
merely annexing them with wafer or tape, as is argued, but 
describing the invention as an “improvement, a description 
whereof is given in the words of the said John B. Emerson 
himself, in the schedule hereto annexed, and is made a part of 
these presents.” Hence, too, wherever this form has been 
adopted, either before or since the act of 1836, it is as much 
to be considered with the letters, —/iter@ patentes, — in con- 
struing them, as any paper referred to in a deed or other contract. 
Most descriptions of lands are to be ascertained ouly by the 
other deeds and records expressly specified or referred to for 
guides: and so of schedules of personal property, annexed to 
bills of sale. Foxerott v. Mallett, 4 How. 578; 21 Maine, 69; 
20 Pick. 122; Phil. on Pat. 228; Karle v. Sawyer, 4 Ma- 
son, ©. C. 9: Kx parte Fox, 1 Ves. & Beames, 67. The 
schedule, therefore, is in such case to be regarded as a compo- 
nent part of the patent. Peters, C. C. 394, and Davis ¢. Palin- 
er et al., 2 Brockenbrough, 301. The oath of Emerson, too, 
that he was inventor of the improvement, must thus be con- 
sidered as extending to all deseribed in the schedule, no less 
than the title; and this is peculiarly proper, when the specifi- 
cation is his own account of the improvement, and the patent 
is usually only the account of it by another, an officer of the 
government. "Taking, then, the specification and letters togeth- 
er, as the patent-ollice and the inventor have manifestly in this 
instance intended that they should be, and they include what 
has long been deemed a part and the substance of the petition ; 
and the patent described in them is quite broad enough to em- 
brace what is alleged in the writ to have been taken out as a 
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patent by the plaintiff, and to have been violated by the de- 
fendants. They are almost ipsissimis verbis. And when we 
are called upon to decide the meaning of the patent included 
in these letters, it seems our duty not only to look for aid to 
the specification as a specification, which is customary, (1 Gall. 
437; 2 Story, R. 621: 1 Mason, C. C. 477,) but asa schedule, 
made here an integral portion of the letters themselves, and 
going out with them to the world, at first, as a part and parcel 
of them, and for this purpose united together for ever as iden- 
tical. 

It will thus be seen, that the effect of these changes in our 
patent laws and the long usage and construction under them 
is entirely to remove the objection, that the patent in this case 
was not as broad as the claim in the writ, and did not comply 
substantially with the requirements connected with the petition. 

From want of full attention to the differences between the 
English laws and ours, on patents, the views thrown out in 
some of the early cases in this country do not entirely accord 
with those now offered. Paine, ©. ©. 441; Pennock et al. 

Dialogue, 2 Pet. 1. Some other diversity exists at times, 
in consequence of the act of 1793, and the usages under it in 
the patent-otlice, not being in all respects as the act of 1836. 
dsut it is not important, in this case, to go farther into these 
considerations. 

The next objection is, that this description in the letters thus 
considered covers more than one patent, and is, therefore, void. 

‘There seems to have been no good reason at first, unless it 
be a fiscal one on the part of the government when issuing pa- 
tents, why more than one in favor of the same inventor should 
not be embraced in one instrument, like more than one tract of 
land in one deed, or patent for land. Phillips on Pat. 217. 

ach could be sect out in separate articles or paragraphs, as 
different counts for different matters in libels in admiralty or 
declarations at common law, and the specifications could be 
made distinet for each, and equally clear. 

But to obtain more revenue, the public officers have gen- 
erally declined to issue letters for more than one patent de- 
scribed in them. Renouard, 293; Phillips on Pat. 218. The 
courts have been disposed to acquiesce in the practice, as con- 
duecive to clearness and certainty. And if letters issue other- 
wise inadvertently, to hold them, as a general rule, null. But 
it is a well-established exception, that patents may be united, 
if two or more, included in one set of letters, relate to a like 
subject, or are in their nature or operation connected together. 
Phil. on Pat. 218, 219; Barrett v. Hall, 1 Mason, ©. C. 447: 
Moody v. Fiske, 2 Mason, C. C. 112; Wyeth et al. v. Stone et 
al., 1 Story, 273. 
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Those here are rr that an uacter, being all connected with 
the use of the improvements in the steam-engine, as applied to 
propel carriages or vessels, and may therefore be united in 
one iistrument. 

Another objection is, that these letters, even when thus con- 
nected with the specification, are not sufficiently clear and cer- 
tain in their description of the inventions. 

This involves a question of law only in part, or so far as 
regards the construction of the writte nn words —s Reutgen 
v. Kanowrs et al., L Wash. C. C. 168; Davis v. Palmer et al., 
2 Brockenbrough, C. C. 303 ; Wood v. Underhill 5 How. 1. 
The degree of clearness and freedom from ambiguity required 
in such cases is, by the patent act itself of 1795, to be suflicient 
“to distinguish the same from all other things before known, 
and to enable any person skilled in the art or science of which 
it is a branch, or with which it is most nearly connected, to 
make, compound, and use the same.” 1 Statutes at Large, 
321. See also on this, Godson on Pat. 153, 154; 2 Hen. BL. 
489; Wood v. Underhill, 5 How. 1; Davoll et al. v. Brown 
| Woodb. & Min. 57; Pet. C. C. 301; Sullivan v. Redfield, 
aine, CO. C. AAL. 

There are some further and laudable objects in having exact- 
ness to this extent, so as, when the specification is presented, 
to enable the commissioner of patents to judge correctly 
whether the matter claimed is new or too broad. 3 Wheat. 
454; 3 Brod. & Bingh. 5; L Starkie, N. P. 192. So, also, to 
enable courts, when it is contested afterwards before them, to 
form a like judgment. 1 Starkie, N. P. 192. And so that 
the public, while the term continues, may be able to under- 
stand what the patent is, and refrain from its use, unless li- 
censed. Webster on Pat. 86; 11 East, 105; 3 Merivale, 
161; Evans v. Katon, 3 Wash. C. C. 453; 4 Wash. C. C. 9; 
Bovill v. Moore, Davies’s Cas. 361; Lowell v. Lewis, 1 Mason, 
C. C. 182 — 189. 

In the present instance, yielding to the force of such reasons 
in favor of a due and rational degree of certainty in deseribing 
any improvements claimed as new, there still seems to us, 
though without the aid of experts and machinists, no difficulty 


in ascertaining, from the language used here, the new move- 


ment intended to be given to the steam-engine, by substituting 
a continued rotary motion for a crank motion, and the new 
form of the spiral wheel, when the engine is used in vessels, 
by changing the form of the paddles and placing them near the 
ends of the arms; and the new connection of ‘the power with 
the capstan of such vessels, by inserting the upper end of the 
shaft into the capstan. It is obvious, also, that the inventor 
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claims as his improvement, not the whole of the engine, nor 
the whole of the wheel, but both merely in the new and supe- 
rior form which he particularly sets out. He, therefore, does 
not claim too much, which might be bad. Hill v. Thompson 
et al., 2 J. Marsh. 455; 4 Wash. C. C. 68; Godson on Patents, 
18%: Kay v. Marshall, 1 Mylne & Cr. 373; 1 Story, R. 273: 
2 Mason, ©. C. 112; 4 Barn. & Ald. 541; Bovill +. Moore, 
2 Marsh. Com. P. Rep. 211. 

The novelty in each he describes clearly, as he should ; and 
it is not necessary he should go further. (1 Story, R. 286 ; 
Webster on Pat. 86, note. MacFarlane v. Price, 1 Starkie, 199; 
and King v. Cutler, ib. 354; 3 Car. & Payne, 611; 2 Mason, 
©. C. 112; Kingsby & Pirsson on Pat. 61; Godson on Pat. 
154; Isaacs v. Cooper et al., 4 Wash. C. C. 259. 

He need not describe particularly, and disclaim all the old 
parts. 7 Wheat. 435; Phil. on Pat. 270, and cases cited. 

And the more especially is that unnecessary, when such dis- 
claimer is manifestly, in substance, the result of his claiming 
as new only the portions which he does describe specially. 
All which is required on principle in order to be exact, and not 
ambiguous, thus becomes so. 

It is to be recollected, likewise, that the models and draw- 
ings were a part of this case below, and are proper to be re- 
sorted to for clearer information. ‘Karle +. Sawyer, 4 Mason, 
C.C. 9% With them and such explanatory testimony as ex- 
perts and machinists could furnish, the court below were in a 
condition to understand better all the details, and to decide 
more correctly on the clearness of the description; but from all 
we have seen on the record alone, we do not hesitate to con- 
cur in the views on this point as expressed in that court. 

In conclusion, on the other objections to the proof, as to the 
drawings and to the charge below in relation to the effect of 
them and to the destruction of them by fire, we likewise ap- 
prove the directions given to the jury. 

The destruction by fire was no tault of the inventor; and 
his rights had all become previously perfected. This is too 
plain to need further illustration. We cannot consent to be 
over astute in sustaining objections to patents. 4 Hast, 135; 
Crosley vr. Beverly, 3 Car. & Payne, 513, 514. The true rule 
of construction in respect to patents and specifications, and the 
doings generally of inventors, is to apply to them plain and 
ordinary principles, as we have endeavoured to on this occasion, 
and not, in this most metaphysical branch of modern law, to 
yield to subtilties and technicalities, unsuited to the subject 
and not in keeping with the liberal spirit of the age, and likely 
to prove rninous to a class of the community so inconsiderate 
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and unskilled in business as men of genius and inventors 
usually are. 

Indeed, the English letters-patent themselves now, however 
different may have been once their form or the practice under 
them, declare that ‘they are to be construed” “in the most 
favorable and beneficial sense, for the best advantage ” of the 
patentee. Godson on Pat. 24, App. 7; Kingsby & Pirsson 
on Patents, 35. See also, on this rule, Grant v. Raymond, 
6 Peters, 218; Ames v. Howard, 1 Sumner, 482-485; Wye th 
v. Stone, L Story, R. 273, 5 wt Blanchard v. Sprague, 2 Story, 
R. 164; 2 Brockenbrough, C. C. 303; 2 Barn. & Ald. 345, in 
The King v. Wheeler; 5 Howard, 708, m Wilson v. Rousseau 
st al.; 1 Crompt., Mees., & Ros. $64, 876, in Russell v. Cowly. 

The judgment below is aflirmed. 


Note. — After the delivery of this opinion, the counsel for 
the plaintiffs in error suggested that other questions were made 
below, which they desired to be considered, and therefore 
moved for another certiorari to bring them up. This was 
allowed, and judgment suspended till the next term. 





Witiiam Houston anv otneRs, AND Francts Fisk AND OTHERS, 
PLAINTIFFS IN ERROR, v THe Crry Bank or NEw ORLEANS. 


The District Court of the United States, sitting in bankruptey y, had power to decree 
a sale of the mortgaged property of a ‘bs ankrupt ; ; and if there are more mortgages 
than one, and the proceeds of sale are insuflicient to discharge the eldest mort- 
gage, the purchaser will held the property free and clear of all encumbrances 
arising from the junior mortgage, 


Ts case was brought up, by a writ of error issued under 
the twenty-fifth section of the Judiciary Act, from the Supreme 
Court of the State of Louisiana. 

The facts in the case are fully set forth in the opinion of the 
court. 


It was argued by Wr. Johnson and Mr. Clay, tor the plain- 
tiffs in error, and Wr. Sergeant, for the defendants 1n error. 


Mr. Johnson stated the case on behalf of the plaintiffs 
error, Who were purchasers of certain property which was ex- 
posed to public sale by order of the District Court of the United 
States. The question was, whether a mortgage upon the prop- 
erty, held by the City Bank, was an existing lien at the time 
of filing the bill, or whether the lien had been destroyed by 
the proceedings in bankruptey. 
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He then proceeded to lay down four propositions : — 

1. That the District Court had jurisdiction to decree a sale, 
with or without the assent of the mortgagee, and the purchaser 
gets an absolute title against all persons claiming by or through 
the bankrupt. 

2. If wrong in this proposition, and the District Court had 
no authority to sell without the assent of the mortgagee, then 
it had power to sell with that assent; and as the property did 
not sell for enough to pay the first mortgagee, who assented to 
the sale, the title to the purchaser becomes absolute. 

3. If wrong in this, then that the conduct of the City Bank, 
the junior mortgagee, furnishes presumptive evidence of its as- 
sent also to the sale. 

A. That the cancellation of the mortgage of the bank under 
a mandamus, as between the mortgagee and those claiming 
under him, vested an absolute title in the purchaser. 

(As the decision of the court turned entirely upon the first 
point, the argument of Wr. Johnson, and also those of the 
other counsel, upon the other points, are omitted. ) 

I. The District Court had power to decree a sale, with 
or without the assent of the mortgagee. ‘This involves two 
branches : — 

Ist. Had Congress the constitutional power to pass such an 
act ¢ 

2d. Did they, by the act, vest the power in the District 
Court ? 

Ist. The power of Congress was denied during the passage 
of the act, but this court have atlirmed it by decreeing under 
it. It is only necessary to refer to the language of the Consti- 
tution, and it will be seen that the terms of the grant are of 
the broadest character. The power is to pass all laws; the 
only restriction is that they shall be uniform. But as the court 
has already deeided the constitutionality of the law, by acting 
under it, the inquiry need not be pursued. 

2d. Did Congress, by the act, vest the power in question in 
the District Court ? 

We have seen, that the power of Congress over the subject 
of bankruptey is total and absolute, with the single limita- 
tion, that the laws must be uniform; and an examination 
of the law will show that Congress intended to exercise the 
whole of its power. This is a cardinal principle in the inter- 
pretation of the statute. If the legislative power was intended 
to be exhausted, we ean judge how much was given to the 
courts. We say, that jurisdiction over the whole subject of 
bankruptey was conferred. 

The title of the act is coextensive with the power of Con- 
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gress. It is to establish a uniform system,” &c. The first 
section is so, too. ‘lhe second avoids certain deeds, &c., and 
the proviso says that liens or mortgages, &c., shall not be im- 
paired. ‘The only effect of this is to preserve the rights them- 
selves; but it gives no direction how the rights are to be en- 
forced. It means that the courts of the United States are to 
protect them, as well as the State courts; and the unitorm rule 
by which this is to be done can only be found in the former, 
acting as they do from one common source of construction and 
authority, namely, this court. The exception itself in favor 
of these rights shows that Congress intended to occupy the 
whole ground. Every thing which is not excepted passes un- 
der the act. The rights themselves, therefore, being the only 
matters which are excepted, the mode of enforcing those rights 
by an application to the State courts is not saved. Not being 
excepted, it is gone. If Congress had intended that the State 
courts should retain their jurisdiction over mortgages, and have 
the power of foreclosing them, the law would have said so. 
The argument upon the other side must be, that all these en- 
cumbrances were excluded from the operation of the law en- 
tirely. But the bankrupt is obliged to make a return of all his 
property of every kind, under the penalty of losing the benefit 
of the law. He must include his mortgaged property, and the 
whole must be adjudicated by one head. Other sections, in 
addition to the proviso, show a design of giving the control of 
the whole subject to the District Court. All property of the 
bankrupt, all his rights in every species of estate, real, person- 
al, and mixed, all his debts, are portions of the matter which 
is thrown into this court. Debts are provable and proved there. 
If such a surrender be not made, the bankrupt is not to have 
the benefit of the act. "This shows that all the debts are to 
be paid out of the property. The fifth, seventh, ninth, tenth, 
and fifteenth sections all tend to show the control of the Dis- 
triet Court over the entire subject: the sixth and eighth, more 
especially. Let us revert to the question before the court, and 
see what it is. Had the District Court authority to decree a 
sale of mortgaged property, so as to give the purchaser a good 
title? This is the question. The language of the Constitu- 
tion is very different as to the two subjects of naturalization 
and bankruptey. Over the first the power of Congress is only 
to establish a uniform rule, leaving it to the State, as well as 
federal, courts to enforce the rule. The jurisdiction of State 
courts is not taken away. But over the subject of bankruptey 
the power is to establish uniform laws. ‘They must be the 
same everywhere. It would be strange, if the United States 
courts were not vested with power to decide all questions 
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which may occur under these laws. The object was uniform- 
ity. In fact, this was the condition upon which the power was 
held by the federal government. The act of Congress says 
that the District Court shall have jurisdiction over all mat- 
ters arising under the act, all “cases and controversies,” all 
‘acts, matters, and things,” &c., until a final distribution. Is 
this a power merely to sell an estate subject to lens? If a 
clear title could not be obtained, the property would be sacri- 
ficed. ‘The fact that claims may exist upon the property, and 
the legality of those claims, are wholly different things. A 
bankrupt may make fraudulent mortgages, or give illegal claims 
to his wife. Who is to decide the question of their legality, 
unless it be the District Court? Until the question was set- 
tled, the property would not sell. So much for the sixth sec- 
tion. But the eighth removes all doubt, for it allows the Cir- 
cuit Court to entertain a bill in equity in all cases arising under 
laws, treaties, &c. The third section vests the rights of a 
bankrupt in the assignee. Could he not have filed a bill in 
the Cireuit Court to have the mortgaged property sold: The 
mortgagee also might file a bill. If the assignee were to assert, 
and prove, that the mortgage was void, either in his bill or an- 
swer, would not the court set it aside? But the jurisdiction 
of the Cireuit Court is concurrent with the District Court, not 
superior to it. The District Court has, therefore, the same 
power. 

The decisions of this court in 3 Howard, 203 and 426, set- 
tle the question. But the opinion is said to be obifer. It is 
strange, that the highest court in the land, vested with power 
to decide constitutional questions, should listen for many hours 
to arguments, write out its opinion, and that such opinion 
should be disregarded as obiter. It was wise to settle the law 
then. As soon as the act of [S41 passed, numerous cases oc- 
curred under it. Doubts grew up. Judges decided differently. 
Property to the amount of thousands of dollars was distributed 
under the law. It was the duty of this court, as guardians of 
the commonwealth, to settle all these difficulties, and guard 
against conflicts between the authorities of the States and 
United States. But the doctrines asserted in Ex parte Christy, 
3 Howard, 203, have ceased to be obiter. Even # we admit 
that the precise point now before us was not before the court 
in that ease, yet it came up afterwards, in 3 Howard, 426. At 
page 454, the court say, that they concur in the principles 
and reasoning of Ex parte Christy. The dismission of the bill 
depended upon the case coming within the preceding case of 
Kx parte Christy, and the decision was made upon this ground. 
This was not, therefore, an obiter opinion, At page 440, Mr. 
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Justic e Ca atron never + doubte d the pow er of the District Court 
over mortgaged property, provided the jurisdiction of a State 
court had not first attached. As this did not occur in the pres- 
ent case, it appears to be free from all objection. 


Mr. Sergeant, for defendants in error. 


This case is brought to this court under the twenty-fifth 
section of the Judiciary Act, and the only point open is the 
one which arises under that section. It has been said by the 
counsel on the other side, that the whole case is before this 
court, and the authority of Osborne v. Bank of United States 
cited in support of the position. But that case was not 
brought here under the twenty-fifth section. This court can- 
not decide that the court below was right on the constitutional 
point, and then proceed to reverse the decision for other rea- 
sons. Only one of the points stated by the opposite counsel is 
before the court now. The other three are not. All questions 
relating to the respective rights of different mortgagees is a 
Louisiana question, to be decided by the State courts. Wheth- 
er or not the bank assented to the sale is not a point which this 
court is at Jiberty to examine under the record, nor whether the 
proceedings in the State courts, in order to obtain the cancella- 
tion of the mortgages, were regular or not. "These are ques- 
tions for the courts of the State exclusively. The only question 
now before us is the right of the District Court, under the act 
of Congress, to force to a conclusion all matters between a 
mortgagor and mortgagee. How has the exercise of this pow- 
er worked in the present ease?) The bankrupt was worth 
$350,000, and borrowed $200,000 on mortgage. "The prop- 
erty, under the foreed sale, sold tor § 120,000 only, not one 
third of what the assignee had valued it at. (Ar. Sergeant 
here recited the facts in the case. ) 

The question before us may be divided into two branch- 
es: — 

Ist. Had the District Court jurisdiction over mortgages ? 

2d. Had it jurisdiction in this case, and in the mode pur- 
wae ? 

Before the case of Ex parte Christy, different construc- 
sina had béen given to the act of Congress, and we are still 
in the midst of the conflict. Where was the necessity of de- 
ciding in advance? The act of Congress could as well be car- 
ried out in one way as in the other. If the settlement of ques- 
tions relating to mortgages had been left to State courts, it 
would not have protracted the settlement of a bankrupt’s es- 
tate. ‘The necessity of the case does not demand that this 
power should be vested in the District Courts. The existence 
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of different opinions shows a doubt of the existence of such a 
power; and a decision in favor of this ultra power will make 
a law odious which was not so before. It makes the law in- 
terfere with State jurisdiction. If this mortgage had been left 
to the ordinary course of proceeding in Louisiana, the case 
would have been settled long ago. But instead of that, we are 
‘here now, disputing about an act of Congress. What is it ? 
The proviso in the second section controls and limits the whole 
act. It declares that nothing shall annul, destroy, or impair 
the rights of married women, or liens or mortgages. Without 
this proviso, the law could not have been passed. It was put 
in because the States required it to be so. ‘The reservation is, 
that liens shall not be impaired. Suppose a lien existed upon 
property, and the person who held the lien was put into pos- 
session, and an order of the District Court forces him to sell it 
when he does not wish to do so. Is not his lien impaired ? 
The creditor is in possession of property, under a contract that 
he shall keep it until the debtor pays him what is due, and the 
court sends an oflicer to take it away. Has he not a less right 
than the contract gives him? So, also, the construction con- 
tended for on the other side requires the District Court to settle 
the rights of married women. What right has this court to med- 
dle with the subject, whilst a woman is yet under coverture ? 
Who is to represent her? The proviso saves equally rights 
under contracts and rights under the law. Your aid is not 
asked to protect them. All liens are preserved which are valid 
by the laws of the respective States. Who is to judge of their 
validity? The State courts, or the judges of this court in 
their circuits? Whichever tribunal decides, it must look only 
to State laws. Where, then, is the evil of allowing State 
courts to interpret State laws? 

[t is not correct to say, as the opposite counsel has done, that 
where Congress has plenary power, and passes an act, therefore 
the act must be construed to the full extent of the power which 
Congress possessed. "This has not been the doctrine of Con- 
gress nor of the people. Half a century ago, this court decid- 
ed that they would take jurisdiction only so far as Congress 
had delegated it. The Judiciary Act of 1789 limits the power 
of this court, which has never gone beyond it. Doubtful 
words must not be construed to enlarge jurisdiction until the 
people alter the Constitution of the United States. If there 
be a donbt, the test must then be applied, whether a necessary 
implication exists. or whether the laws of the United States 
can be enforeed without the jurisdiction claimed. ‘This is the 
rule in all cases of limited jurisdiction. Apply it to this ease. 
Has Congress said clearly that this power is given to the Dis- 
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trict Court?) On the contrary, some of the judges of this court 
have denied the power, which shows that it is not clearly 
granted. 

The second, third, and eleventh sections all have the same 
object in view, namely, the preservation of rights which exist 
under State laws; and the only inquiry is into the validity of 
these rights under those laws. ‘The United States are jealous 
of their Constitution, and have courts of their own to protect 
it. Is it unreasonable to concede the same feeling to the 
States, and to allow their own courts to decide upon rights 
flowing from State laws? Nobody doubts the correctness of 
the course pursued by the United States. Why not grant the 
same to the States? : 

The third section gives to the assignee all the rights of the 
bankrupt. "Take the case of property pledged for a debt due 
by a bankrupt, and in possession of the mortgagee. The bank- 
rupt himself has no right to take it out of his possession, ex- 
cept by redeeming it. How, then, can the assignee do it, and 
exercise greater power than the bankrupt himself? All that 
the assignee can legally do is to redeem. But the claim here 
is, that the assignee can bring the unwilling creditor into the 
District Court, and compel him to sell the property. If there 
is a loss, on whom will it fall? The creditor must be the only 
sufferer. So it would be, if family rights were involved. The 
assignee would look only to the interest of the ereditors of 
the bankrupt, and the rights of the family be wholly disre- 
garded. 

2d. Had the District Court jurisdiction in this case, and in 
the mode pursued ? 

(Mr. Sergeant here objected, that the requisitions of the act 
had not been complied with, as to the petition, notice, &c. ) 

In England, the courts order trustees to invest trust-funds in 
mortgages, and so they do in the United States. Such an in- 
vestment is generally recognized as a safe place for money. 
What is a mortgage? It is an estate in land vested in the 
mortgagee. It may be called a security for a debt, but it is 
created by a conveyance of the estate. [t is true that it is an 
estate on condition subsequent, but if the debt is not. paid, the 
estate vests in the mortgagee. The relief sought here is to 
have the property sold. Lask that the contract may be carried 
out. ‘The nature of a mortgage is explained in 1 Howard, 318, 
and 9 Wheaton. 489. It is there asserted, that the mortgagor 
has no right, at law or equity, but to redeem the property by 
paying the debt. Whilst the mortgagee has two remedies, — 
namely, by ejectment and bill,—the mortgagor has no right 
except to redeem. Congress knew this, and vested his right 
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in the a assignee, In Pennsylvania ther re is no foreclosure of a 
mortgage. ‘The courts of law furnish the remedy. Our mort- 
gagee can never be obliged to sell. Will you overturn our law 
of mortgage by ambiguous words? I adhere to the contract 
in this ease. They go out of it. It is at the option of the 
mortgagee whether to sell or not ; but they compel him to sell. 
The property was worth $ 350,000. Suppose they had waited 
for a favorable time to sell, instead of putting it up at auction. 
What good has accrued to any one from so putting it up? 
None. But the opposite counsel say that this course is recom- 
mended by its simplicity. What has this simplicity produced ? 
A long contest in Louisiana, and now here, at a grievous ex- 
pense. Congress never intended this. Nor did they intend to 
place the courts of the United States in a position antagonistical 
to the State courts, and thereby compel the latter to surren- 
der the whole control of the subject. And for what purpose ? 
To promote speedy settlements? ‘The cases under the bank- 
rupt law of 1800 are not yet all disposed of. Now and then 
we find one walking the earth, like an unquiet ghost. 


Mr. Clay, for the plaintiffs in error, in reply and conclusion. 

Thomas Banks, a citizen of New Orleans, being the owner 
of a block of buildings in that city, a remarkable edifice, called 
Banks’s Areade, executed three several mortgages upon it, the 
first to the New Orleans Canal and Banking Company, the 
second to the Carrollton Railroad Company, and the third, 
and last in point of time, to the City Bank of New Orleans, the 
defendant in this writ of error. ‘These mortgages were ex- 
ecuted to secure payment of large sums of money which Banks 
owed to the respec tive mortgagees, as stated in the mortgages. 
On the 30th of July, 1842, Banks filed his petition, in the Dis- 
trict Court of the United States, holden in New Orleans, to be 
declared a bankrupt, under the act of the Congress of the Unit- 
ed States to establish a uniform system of bankruptcy. His 
petition was accompanied by a schedule, exhibiting the names 
of all his creditors, and a list of all his property ; and among 
his creditors so enumerated is the defendant, for a loan on 
mortgage and on pledge of stock ; and among the property de- 
scribed in the schedule, and surrendered to his creditors, is 
Banks’s Areade. On the 5th of September, 1842, after due pub- 
lication and notice served on the creditors resident in the city 
of New Orleans, (the defendant being one of them,) according 
to the requisition of the bankrupt act, a decree of bankruptey 
was pronounced by the District Court, and EF. B. Conrad was 
appointed assignee of the bankrupt’s estate, who qualified, and 
entered on the duties of his office according to law. 
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On the 10th of October, 1842, the. assignee presented a peti- 
tion to the District Court, stating that a great portion of the 
bankrupt’s property consisted of large masses, such as the City 
Hotel, Banks’s Arcade, &c., which would sell to greater advan- 
tage if subdivided; that the leases granted by the bankrupt 
were about expiring ; and that the interest of the estate would 
be promoted by leasing out the property for one year, as pur- 
chasers would prefer buying with tenants in occupation of the 
property. A day was fixed, by order of the court, for the hear- 
ing of the petition, which was advertised in the newspapers ; 
and on the hearing, the prayer of the petition was granted, and 
the assignee took possession of Banks’s Arcade and the other 
property of the bankrupt. 

Subsequently, the assignee applied to the District Court for 
an order of sale of the property, exhibited plans for its subdi- 
vision, and proposed terms of sale. The court fixed a day for 
the hearing of the petition, ordered it to be published in the 
newspapers, and personal notice of it to be served on the mort- 
gagees. On the 6th of January, 1843, the court, after reciting 
that notices had been published according to the rules of court, 
and that personal notice had been served on the mortgage cred- 
itors, naming them, (and the defendant among them,) pro- 
nounced a judgment, that the sale of the property take place in 
the manner and on the terms proposed by the assignee, on the 
15th of February, 1843; and that the mortgages be cancelled, 
so as to give purchasers unencumbered titles, reserving, how- 
ever, to the mortgagees respectively, their rights upon the pro- 
ceeds of sale. 

The sale accordingly was effected, by the marshal of the 
United States, on the day appointed, when the plaintitis, being 
the highest bidders, became respectively the purchasers of the 
several parcels adjudged to them by that officer. The sale 
was one of the most notorious and attractive that ever took 
place in the city of New Orleans, from the conspicuous posi- 
tion, great value, and well-known character of Banks’s Arcade, 
&e. It was duly advertised in the newspapers of the city, 
placarded, and otherwise made public, and brought together a 
vast multitude. It was conducted with irreproachable fairness, 
which is not contested at all in the present suit. By the sub- 
division of the great block of buildings into smaller parcels, 
they were placed within the reach of a greater number of per- 
sons, and consequently excited more competition among per- 
sons disposed to purchase. By the large and liberal credits 
given to purchasers, (which there was no obligation to have 
done,) the property was also placed in the power of more cap- 
italists and purchasers. From these two causes, it is beyond a 
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doubt, that the property sold for much more than it would 
have commanded if it had been put up in block and sold for 
cash. 

From the public advertisement and the great notoriety of 
this sale of Banks’s Arcade, in the absence of all proof it would 
not have been doubted, but it is positively proven in the cause, 
that the defendant had full notice of the sale. Yet neither 
the defendant, nor any one of that vast multitude present at the 
sale, interposed, in any manner whatever, to forbid it, or ut- 
tered one word of warning or advice to persons bidding, to pre- 
vent their purchasing. And the plaintiffs, so far from supposing 
that they would be involved in a tedious and expensive law- 
suit about the property they were purchasing, had every reason 
to conclude that they would acquire a clear, unencumbered, and 
indisputable title to it. 

Still, before they actually paid the consideration money, and 
received titles for the property purchased, they required of the 
assignee the production of the certificate of the register of 
mortgages, that there existed no mortgage or other encum- 
brance on the property, which certificate is held by the law 
and practice of Louisiana to be a perfect security to purchasers 
against preexisting hens. The District Court, it has been 
seen, had ordered the mortgages (including the defendant’s) 
to be cancelled, prior to the sale, so that purchasers might 
obtain unencumbered titles; and what the law, through the 
tribunals of justice, commands to be done, ought to be con- 
sidered and taken as done. But to remove all scruples and 
quiet all apprehensions, on the 24th of February, 1843, the 
court passed an order, at the instance of the assignee, stating 
that, in pursuance of its order, a sale had taken place, for 
which sale the New Orleans Canal and Banking Company, 
which held the first and oldest mortgage on Banks's Arcade. 
had given to the assignee its written consent that its mortgage 
should be raised, in order that the assignee might pass clear 
titles to the purchasers; and ordering that the recorder of 
mortgages should erase from his records the mortgages of the 
defendant and others. 

On the 6th of March, 1843, the assignee presented his peti- 
tion to the Parish Court for the parish of New Orleans, reciting 
the proceedings in the District Court, and the refusal of .the 
recorder of mortgages to comply with the order to erase the 
mortgages; and concluding by praying the court for a man- 
damus to compel the register to cancel the mortgages in con- 
formity with the order of the District Court. 'The case was 
elaborately argued for three days, in the Parish Court, which 
finally ordered the mandamus to be granted. The recorder 
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appealed from this deci ision to the Supreme Court of Louisi- 
ana; and that court aflirmed it. (See 5 Robinson’s Reports 
of cases in the Supreme Court of Louisiana, 49.) Thereupon 
the recorder erased the mortgages, gave a certificate that no 
enciunbrances existed on the property, and the assignee passed 
a clear title to the plaintiffs, and received the price from them 
at which the property had been stricken off, in money and 
notes, according to the terms of sale. 

On the 23d of June, 1843, the New Orleans Canal and Bank- 
ing Company presented a petition to the Distriet Court, stating 
the sale of Banks’s Areade, and praying that, as the first mort- 
gagee, the assignee be ordered to pay over to the petitioner 
the cash proceeds and the notes of the purchasers. The court 
ordered public notice to be given of this petition, which hav- 
ing been accordingly given, on the 6th of July, 1543, the day 
fixed for its being heard, the court gave judgment that the 
assignee pay over to the Canal Bank, holding the oldest mort- 
gage, the proceeds of the sale of Banks’s Areade. The aggre- 
gate amount fell far short of what was due to the bank. 

On the 5th of January, 1844, the assignee having filed his ac- 
count of his administration of the bankrupt’s estate, so far as he 
had been able to make progress in it, his account was referred 
by the court to commissioners, for examination and report. The 
commissioners proceeded to the adjustment of the assignee’s 
accounts, awarded or adjudged the proceeds of the sale of 
Banks's Areade to the New Orleans Canal and Banking Com- 
pany, as the first mortgage creditor on the property, and re- 
ported to the court. 

Upon receiving their report, the hearing on it was fixed for 
the Isth of April, 1844, and notice was ordered to be given 
through the public papers, and personally, to the resident cred- 
itors of the bankrupt, to show cause why the report should not 
be homologated by the court. Among the creditors personally 
notified was the City Bank of New Orleans, the present de- 
ee On the day fixed, the report of the commissioners 

ras homologated by the court. 

op hroughout the whole proceedings of the District Court, 
the case of Thomas Banks’s bankruptcy, that court appears ‘ 
have acted with the greatest caution, and with the most con- 
scientious regard to the rights of mortgagees and all creditors. 
In the commencement of Banks’s action or suit against his 
creditors, to obtain his discharge, under the bankrupt act of 
Congress, they were notified by publication in the newspapers, 
and personally, as required by the act. On the occasion of 
every important step taken during the progress of the case, the 
creditors were fully notified, either personally or by publica- 











JANUARY TERM, 1848. 497 








Houston et al. v. City Bank of New Orleans. 


tion in the newspapers, or in both forms, of what 3 Was proposed 
to be done. Thus, when the assignee proposed to have the 
property subdivided, and, as the leases upon it were about ex- 
piring, asked for authority to grant new leases, the court fixed 
a time for hearing his motion, and ordered public notice there- 
of to be given in the newspapers. So, when the assignee 
applied for an order of sale, accompanying his petition with a 
schedule of the property to be sold, and stating the proposed 
terms of sale, the court fixed a time for hearing the motion, 
and ordered that public notice thereof be given in the news- 
papers, and personally served on the mortgage creditors. So, 
also, when the New Orleans Canal and Banking Company, after 
the sale of Banks’s Areade, petitioned the court, as the oldest 
mortgagee, to have the proceeds of the sale applied towards 
payment of iis mortgage, a day was fixed for the trial of this 
petition, and the court ordered public notice to be given in the 
newspapers. And again, after the report was made of the 
commissioners appointe d to settle the assignee’s account of the 
administration of the bankrupt’s estate, by which report the 
proceeds of Banks’s Arcade were awarded to the first mortga- 
gee, as they had been previously by the judgment of the court, 
notice was given to all ereditors, through the public papers, 
and served personally on the defendant, to appear and show 
cause why the report should not be homologated by the court. 

But if the District Court were signally assiduous and un- 
tiring in inviting, by repeated notifications, all persons, and the 
City Bank especially, to come forward and assert their rights, 
and oppose whatever might unjustly tend to their prejudice, 
that corporation appears to have firmly resolved to disregard 
all its friendly summonses. It maintained throughout an ob- 
stinate, if not sullen, silence. It determined upon a deliberate, 
if not masterly, inactivity. It never once, on any occasion, 
appeared in the District Court sitting in the bankruptcy of 
Thomas Banks. It did not object to, or contest, the sale of 
the Areade, when about to be ordered. It did not forbid the 
sale, when about to be made. [t did not oppose the appropria- 
tion of the proceeds of sale towards the payment of the first 
and prior mortgage. When the report of the commissioners, 
appointed to settle the accounts of the assignee, was about to 
be homologated by the court, the defendant did not oppose the 
slightest obstacle, although that report expressly assigned the 
proceeds of the Areade away from his mortgage towards the 
satisfaction of the elder mortgage. He made no opposition, 
which is known, to the erasure of his mortgage, either before 
the Parish Court of New Orleans, or before the Supreme Court 
of Louisiana. If the defendant entertained any antipathy to 
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the federal tribunal, the State courts remained open to him; 

but neither there did he make his appearance, whilst any of 
the transactions which he now seeks to annul and set aside 
were in progress. He did not before any State court institute 
an hypothecary action, or apply for any order of seizure and 
sale to subject the Arcade to the payment of his mortgage. 
He applied for no injunction to restrain the proceedings before 
the District Court, nor to prevent the Parish Court from eras- 
ing his mortgage. The defendant was as silent as the grave 
until after the whole proceedings about the Arcade were 
closed in the bankrupt court, until after the plaintitis had 
bought the property, without warning, paid the purchase- 
money, received a clear title, and taken a peaceable and quiet, 
and, as they had every right to suppose, an undisturbable pos- 
session, of what they had fairly bought and honestly paid for. 

In this stage of the business, when all seemed perfectly 
settled, and when, according to the ordinary course of human 
affairs, and the wants of quiet and repose in society, there 
should be a termination of all controversy, the City Bank of 
New Orleans for the first time puts itself in motion, and, seek- 
ing to disregard, disturb, and set aside all that had been pre- 
viously done in respect to the Arcade, commences in the Com- 
mercial Court of New Orleans its hypotheeary action against 
the plaintiffs in this writ of error, as third parties in possession 
of the mortgaged property. It does not make defendants to 
the suit, either the New Orleans Canal and Banking Company, 
or the Carrollton Railroad Company, both of which, as has 
been before stated, held mortgages prior in time and dignity to 
that of the City Bank of New Orleans. It charges no irregu- 
larity, imputes no fraud, and does not impeach the fairness of 
the sale. I[t is founded exclusively upon the notion, that the 
highest judicial tribunals of the State and Union had _perse- 
veringly and deliberately misinterpreted the bankrupt act; and 
that, although that act is now dead, and years have elapsed 
and millions of property have changed hands under faith of 
the interpretation given to it, it is not now too late to go back 
and correct the error into which those tribunals have fallen. 
The court dismissed the action of the City Bank, and it ap- 
pealed to the Supreme Court of Louisiana. That court, revers- 
ing the decision of the inferior tribunal, gave judgment for the 
City Bank, to reverse which this writ of error is now prose- 
cuted. 

I. The first ground on which the plaintiffs rely is, that the 
first mortgagee, being an acknowledged party to the cause, 
gave his previous consent and authority to the sale, and, after 
it was made, petitioned the court to receive the proceeds, and 
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actually did receive them, towards the satisfaction of his mort- 
gage, and so ratified and confirmed the previous sale. 

(As the decision of the court did not turn upon this point, 
the argument is omitted. ) 

If. But it is contended that, without any assent of the first 
mortgagee to the proceedings of the court in bankruptcy, and 
evel. In opposition to the protest of that and every other 
encumbrancer, that court, under the act of Congress, had full 
and complete jurisdiction over the mortgaged property, had 
ample power to order its sale, and that the sale, in virtue of 
its authority, is valid, and binding upon all parties whatever. 

Nothing, it would seem, on principle, would be more proper 
and fitting, than that the assignee of the bankrupt should be 
invested with all the property, however encumbered, rights, 
and interests of the bankrupt ; that he should have power to 
sell and dispose of it to the best advantage, making clear titles 
to the purchasers ; and that he should be obliged, at the same 
time, to show proper regard and pay due respect to all hens 
and encumbrances existing on the property. In no other way 
can a unity in the administration of the bankrupt’s estate be 
secured. In no other way can a speedy and definitive settle- 
ment of it be effected. If a part of his estate, the unencum- 
bered part only, be subject to the authority of the assignee, 
and the residue of it, the encumbered part, be beyond his con- 
trol, and lable to a different and conflicting administration, 
delay and confusion are inevitable. 

What was so manifest and reasonable in itself was not 
likely to be overlooked by the wisdom of Congress. Accord- 
ingly, in the bankrupt act, the assignee is invested with the 
fullest right and power over the whole estate, rights, and inter- 
ests of the bankrupt, of whatever kind or nature, to the same 
extent in which the bankrupt himself held them. (‘Third see- 
tion of the act.) And Congress, looking to the interest of all 
parties to have a speedy settlement of the bankrupt’s estate, 
has provided, (in the tenth section of the act,) that it shall, if 
practicable, be accomplished within two years after the decree 
in bankruptey. 

dy the second section of the act, it is provided, that nothing 
in the act contained shall be construed to annul, destroy, or 
impair any lawful rights of married women or minors, or any 
liens, mortgages, or other securities on property, real or per- 
sonal, which may be valid by the laws of the States respective- 
ly, and which are not inconsistent with the provisions of the 
second and fifth sections of the act. 

Under this proviso the defendant contends, that, as mort- 
gagee, he is exempted from the operation of the bankrupt 
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act; that it does not touch or affect him; that the property 
which is mortgaged to him is beyond the reach or control of 
the bankrupt court, and that he may proceed when he pleases 
to enforce his mortgage rights, without regard to the interests 
of the other creditors of the bankrupt, and without respect to 
the requirement of the bankrupt act to insure a speedy scttle- 
ment and close of the proceedings in each case in bankruptcy, 
within two years, if practicable, after the decree declaring the 
bankruptcy. 

These are high pretensions, and ought to be fully and justly 
weighed. Undoubtedly, the rights of all mortgagees, in a due 
execution of the bankrupt act, are to be fully respected and 
enforced, and are not to be annulled, destroyed, or impaired. 
But, whilst the most liberal and full effeet ought to be given 
to the part of the act which declares that they shall not be im- 
paired, annulled, or destroyed, full operation should also be al- 
lowed to all other parts of the act. 

If the act can receive a construction by which the mortgage 
creditor can be made safe in the receipt of the debt which the 
mortgage was intended to secure, and other creditors can be 
allowed to receive what remains of the mortgaged property, 
after that object is accomplished, that construction would be 
recommended by justice and equity. 

The plaintiffs contend, that the mortgaged property should 
be fairly administered by the assignee, along with the other 
property of the bankrupt; that it should be fairly sold, in a 
manner likely to make it the most productive ; and that out of 
the proceeds the mortgages should be first satisfied, and the 
residue, if any, be applied to the payment of the general cred- 
itors. And this, they contend, is necessary to comply with the 
provisions of the bankrupt act. Far from annulling, destroy- 
ing, or impairing the lien, they contend that this course gives 
to it full and complete effect, securing the identical object for 
which the mortgage or lien was created. 

But the defeudanc, in effect, contends that the whole prop- 
erty of the bankrupt, as was manifestly intended by the bank- 
rupt act, is not vested in the assignee ; that a part of that prop- 
erty, which happens to be mortgaged, is without the power or 
control of his assignee ; that it can only be acted upon and dis- 
posed of when the mortgagee pleases ; and, consequently, what- 
ever may be its value or amount, whether it exceeds or not the 
debt which it was intended to secure, it must remain exempt 
from the power or management of the assignee. 

This is not believed to be according to the design of the 
bankrupt act. That was to subject the whole property of the 
bankrupt to the payment of al! his debts, according to their 
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priority and privileges. And this design can be best effectuat- 
ed by subjecting the property to a single and undivided man- 
agement, under the superintendence of “the assignee, acting in 
obedience to one judicial tribunal. 

If the contrary be supposed, — if the mere fact of the exist- 
ence of a mortgage withdraws the mortgaged property from 
the control of an assignee, — what might be the consequence ? 
The mortgage may be illegal and invalid, or may be upon prop- 
erty amounting to a value greatly exceeding the debt intended 
to be secured by it. Is the property mortgaged under such 
circumstances to remain beyond the reach of the assignee ? 
Does not every view which can be taken of the subject lead 
to the conclusion, that the entire property of a bankrupt, en- 
cumbered and unencumbered, should be under the control 
the assignee, so as to be administered by him, with due respect 
to liens or not, as they may happen to exist? 

It is further urged by the defendant, that, whilst his mort- 
gage is to remain sacred and beyond the reach of the assignee, 
the equity of redemption may be sold; in other words, that the 
mortgage property must be sold, subject to the encumbrance. 
If the existence of a mortgage protects the property against the 
operation of the bankrupt act, all “lawful rights of married 
women or minors, or any liens or other securities on property, 
real or personal,” are equally entitled to the protection claimed 
under the proviso of the second section of the bankrupt act. 
How would it be possible to make any rational sale of the es- 
tate of the bankrupt, subject to these unascertained encum- 
brances? Neither the seller could possibly know the actual 
value of what he was selling, nor the purchaser what he was 
buying. Both would be acting perfectly in the dark. Between 
the two modes of selling the encumbered property, —that of 
selling it although shingled over with unknown liens, or liens 
of unascertained amount or validity, subject to the whole of 
them, or that of fairly selling it upon ample notice, liberated 
from all encumbrances, good and bad, and applying the pro- 
ceeds first to the satisfaction of all “lawful rights of married 
Women or minors, or any liens, mortgages, or other securities,” 
and the surplus, if any, to other creditors, — there cannot for a 
moment be a doubt which is fraught with the most equity, jus- 
tice, and propriety. The error of the argument of the defend- 
ant, in Opposition to the latter mode of sale, consists in consid- 
ering it as annulling, destroying, or impairing the lien. So far 
from its having that effect, the precise object for which it was 
created is accomplished by applying the proceeds of the mort- 
gaged property to the satisfaction of the lien. [t uo more an- 
nuls, destroys, or impairs the lien, than would be done by a 
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judici ial sale of the property unde ra a judgment or the dec ree of 
a State tribunal. A mortgage cannot be justly or truly said to 
be impaired or annulled when it has been fully satisfied, or sat- 
isfied to the extent of all the proceeds of the property mort- 
gaged. 

If it had been the intention of Congress to do any thing 
more, in regard to mortgages and other liens, than to preserve 
them unimpaired, —if it had been intended to exclude them 
altogether from the operation of the bankrupt aet, — different 
language from that which was actually used would have been 
employed. Thus in the third, the next section of the act to 
that which has been under consideration, the language of the 
proviso is, “that there shall be excepted from the operation 
of the provisions of this section the necessary houschold and 
kitchen furniture,” &c., clearly manifesting, that, with that ex- 
ception, it was the purpose of Congress to vest in the assignee 
the whole estate of the bankrupt, of every name and nature, 
encumbered or unencumbered, to be administered by him with 
due regard to the rights and privileges of all persons. 

But it is useless to prolong the argument in support of the 
interpretation of the bankrupt law now contended for. Any 
necessity for it is wholly superseded by authoritative decisions 
of the highest tribunals, federal and State. The jurisdiction of 
the United States District Court, sitting in bankruptcy, over the 
property mortgaged by the bi inkrupt, i is supported and main- 
tained by this court in the case Ex parte the City Bank of New 
Orleans (the same bank which is defendant in this case) against 
Christy, Assignee, 3 Howard's Reports, 292. Nothing can be 
more full, clear, and satisfactory, than the reasoning employed 
by this court in that case, and the conclusions at which it ar- 
rives. It was objected against it, in the court below, that the 
decision was extra-judicial; that it was not necessary to deter- 
mine the point as to the jurisdiction over mortgages ; and that 
the cause went off by a refusal to grant the prohibition moved 
for. It is true, that, if the Supre me Court had chosen to 
shrink from any expression upon that point of its opinion, and 
to stand non-committal, it might have limited itself to a simple 
denial of the prohibition. But it is respectfully conceived, that 
such a course of darkness would not have well corresponded 
with the duty and dignity of that high tribunal. The point 
fairly arose in the cause, was elaborately discussed in the argu- 
ment, and was deliberately considered by the court. It arose 
under a new law, just going into full operation throughout the 
whole extent of the United States, and subject to exposition 
by a great variety of tribunals, federal and State. Conflicting, 
or apparently conflicting, decisions were made, or in danger of 
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being made, by inferior courts. All eyes were anxiously turned 
to this court for light. The very party now objecting to the 
authority of the precedent brought the point before the court, 
and fully, ably, and confidently argued it. Under all these cir- 
cumstances, and considering the great necessity for uniformity 
of practice and decision under this new law, could this court 
have justly and honorably avoided settling definitively the con- 
troverted point? ‘The court thought it could not. The decis- 
ion of such a question, which was attended with so much so- 
lemnity and consideration, cannot be regarded as oliter dicta, 
or loose expressions of judges, which accidentally fall from 
them, without deliberation, during the progress of a trial. 

But, to put the matter for ever at rest, this court subsequent- 
ly reaffirmed all the doctrines and principles laid down pre- 
viously in the preceding case, in Norton’s Assignee v. Boyd and 
others, 3 Howard, 434. 

I will not go into an examination of the decisions of partic- 
ular judges of the federal courts, acting on the circuits or in 
the districts ; for if they conflict with those already referred to, 
they must yield to the paramount authority of this court. 

If this decision of the question, by the highest tribunal in 
the land, stood upon its own exalted authority and dignity 
alone, it ought to command the respect and obedience of all 
other tribunals, State and federal, within the United States. 
Kor if the Supreme Court of the United States cannot finally 
and definitively settle a controverted interpretation of a law of 
the United States, our admirable but complicated system of 
free government would be thrown, as to the administration of 
justice, into utter and hopeless disorder and confusion. But it 
does not rest upon the sole authority of this court. The Su- 
preme Court of Louisiana, by repeated decisions, fully and de- 
liberately considered, had decided the same question in the 
same way. Conrad, Assignee, &c., v. Prieur, Recorder, &c., 5 
Robinson, 49; Clarke, Assignee, v. Rosenda et al., 5 Robinson, 
27: Benjamin, Assignee, v. Prieur, 5 Robinson, 59; Lewis v. 
isk et al., 6 Robinson, 159. 

It will be perceived, on an examination of these cases, that 
they cover the whole ground of the question of the jurisdic- 
tion of the bankrupt court; and that it was thoroughly consid- 
ered and most ably argued. The Supreme Court of Louisiana 
declares, that, however the question may be settled in other 
States, the maintenance of the jurisdiction of the bankrupt 
court Is essential to the purposes of justice in Louisiana ; and 
that, if it be not maintained, “it would be destructive of most 
of the liens and securities intended to be protected by the last 
proviso of the second section of the act of Congress,” owing 
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to the peculiar nature of the lens and mortgages as consti- 
tuted by the laws of Louisiana. 

Thus doubly fortified by the solemn and deliberate decisions 
of the highest judicial tribunal in the United States, and the 
highest judicial tribunal of the State of Louisiana, the plaintiffs 
had some right to suppose that they could not be disturbed in 
the possession of property fairly purchased, and held by them 
under the sanction of these high authorities. 

(Mr. Clay then replied to Mr. Sergeant’s argument respect- 
ing the irregularity of the proceedings. ) 

Ili. That the cancelment and erasure of the defendant’s 
mortgage create an absolute bar to any relief which he now 
seeks to subject the mortgage in the hands of third parties to 
his demand. 

IV. That the defendant, by his culpable silence and non- 
intervention, during the whole proceedings, from beginning to 
end, and terminating in the consummation of the sale of the 
mortgaged property by the passing of titles, has deprived him- 
self of all right to the aid and assistance of a court of justice 
to enforce his present claim. 

(As the decision of the court did not turn upon either of 
these points, the argument is omitted. ) 





Mr. Chief Justice TANEY delivered the opinion of the court. 

This case is brought here by a writ of error directed to the 
Supreme Court of the State of Louisiana, under the twenty- 
fifth section of the act of 1789. The record is voluminous, 
and necessarily so from the nature of the controversy in the 
State courts. But the following summary statement contains 
all the facts material to the question now before this court 
upon the writ of error. 

In 1842, Thomas Banks, a citizen of New Orleans, was 
declared a bankrupt under the act of Congress to establish a 
uniform system of bankruptey, and F. B. Conrad appointed 
his assignee. At the time of his bankruptey he was the owner 
of certain real property in New Orleans, called Banks’s Arcade, 
upon Which he had executed three several mortgages, all of 
them outstanding and unsatisfied at the time he became a 
bankrupt. "The first was to the New Orleans Canal and Bank- 
ing Company; the second to the Carrollton Railroad Com- 
pany; and the third to the City Bank of New Orleans. 

Upon the application of the assignee, the District Court of 
the United States ordered those mortgaged premises to be 
sold, and directed that the mortgages should be cancelled, and 
the property sold free from encumbrance, rendering to the 
parties interested their respective priorities in the proceeds. It 
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was accordingly sold, and purchased by the appellants; and 
they having complied with the terms of sale, conveyances 
have been made to them by the assignee, and possession de- 
livered. 

Before the money was paid by the purchasers, there were 
some proceedings in the State courts in order to obtain the 
actual cancellation of these mortgages in the office in which 
they were recorded. But these proceedings are not material 
to the question before this court, and it is unnecessary to state 
them. 

After the sale was made and reported by the assignee, the 
New Orleans Canal and Banking Company, which held the 
elder mortgage, filed a petition in the District Court, praying 
that the proceeds of the sale might be paid over to that bank ; 
the whole amount for which the property was sold being in- 
sufficient to satisfy the debt due on that mortgage. The said 
bank had, it appears, before this application was made, con- 
sented to the sale by the assignee, and agreed that the mort- 
gages in its favor should be cancelled for the purpose of giving 
titles to the purchasers, reserving its rights to be paid first out 
of the proceeds. 

But neither the Carrollton Railroad Company nor the City 
Bank of New Orleans appeared in the District Court in any 
of the proceedings hereinbefore mentioned, although regularly 
notified. Nor did either of them exhibit or prove any claim 
against the bankrupt’s estate, nor assent or object to the sale, 
or to any of the proceedings therein. 

Subsequently, however, and after the proceedings upon this 
subject in the District Court had been completed, and the pur- 
chasers had complied with the terms of sale, and received their 
titles from the assignee, and been placed in possession of the 
premises, the City Bank of New Orleans, which held the third 
mortgage, instituted a suit in the Commercial Court of the 
State, for the purpose of ¢harging the property in the hands 
of the purchasers with the money due on its mortgage. The 
purchasers resisted the claim, upon the ground that they were 
entitled to hold the property free and discharged from this en- 
cumbrance, under the sale made to them by the assignee, as 
hereinbefore stated. And the Commercial Court having de- 
cided in favor of the validity of this defence, the bank appealed 
to the Supreme Court of the State, where the question was 
raised and argued, whether, under the act of Congress estab- 
lishing a uniform system of bankruptey, the purchasers were 
entitled to hold the premises free and discharged from the mort- 
gage to the City Bank. 

Upon this question the Supreme Court reversed the judg- 
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ment of the Commercial Court, and adjudged that the property 
should be seized by the sheriff, and sold to satisfy the demand 
of the bank. And it is thes judgment of the Supreme Court 
of Louisiana that is now before this court for revision. 

The record manifestly presents a case within the twenty- 
fifth section of the act of Congress of 1789, and the jurisdic- 
tion of this court has not been disputed. The authority of 
the District Court of the United Stages to order the sale of the 
property free from and discharged of the encumbrances, as 
mentioned in the proceedings, was drawn in question, and the 
decision of the Supreme Court of the State was against the 
validity of the authority thus exercised by the District Court. 
And this is the only question upon which this court is author- 
ized to pass judgment ; for the same section of the act of 1789, 
which gives jurisdiction in the cases therein enumerated, for- 
bids it to be exercised over any other question which may have 
arisen in the case, or been decided by the State court. 

The question, then, to be decided by this court is simply 
this: — Are the purchasers under the sale made by the assignee 
of ‘Thomas Banks, as hereinbefore stated, under the authority 
of the District Court, entitled to hold the property free and 
discharged from the mortgage and encumbrance of the City 
Bank ? 

With every respect for the learned State court which has 
decided against the right of the purchasers, we cannot persuade 
ourselves that it can be either necessary or proper, at this day, 
for this court, in deciding a case like this, to enter into an 
argument upon the construction of the bankrupt law, in order 
to vindicate its judgment. The power of the District Court 
over mortgages, in cases of bankruptey, was fully argued and 
considered in the two cases reported in 3 Howard, 22, and 
426, as appears by the opinions delivered by the court, and the 
opinions of the justices who dissented. But whatever difier- 
ence of opinion existed as to some of the propositions main- 
tained in these cases by the majority of the court, there has 
been no division of opinion upon a question like the one pre- 
sented in this record. And the court are unanimously of opin- 
ion, that the sale made by the assignee of the property in ques- 
tion is valid, and that the purchasers are entitled to hold it free 
and discharged from the mortgage to the City Bank, and from 
all other encumbrances mentioned in the proceedings. 

The judgment of the Supreme Court of Louisiana must 
therefore be reversed. 


Order. 


This cause came on to be heard on the transcript of the 
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record from the Supreme Court of the State of Louisiana, and 
was argued by counsel. On consideration whereof, it is now 
here ordered and adjudged by this court, that the judgment of 
the said Supreme Court in this cause be and the same is here- 
by reversed, with costs, and that this cause be and the same is 
hereby remanded to the said Supreme Court, to be proceeded 
with in conformity to the opinion of this court, and as to law 
and justice shall appertain. 





Tue West River BripGe Company, PLAINTIFFS IN ERROR, t. JOSEPH 
Dix anp THE ‘Towns oF BratTLesoro’ AND DUMMERSTON, IN THE 
County oF WINDHAM, DEFENDANTS IN ERROR. 


Tue West River Bripce Company, PLAINTIFFS IN ERROR, vt. THE 
Towns oF BratTLesoro’ AND DUMMERSTON, IN THE COUNTY OF 
WINDHAM, AND JosErpH Dix, Asa Boypen, anp Puingeas UnDER- 
woov, DEFENDANTS IN ERROR. 


A bridge, held by an incorporated company, under a.charter from a State, may be 
condemned and taken as part ofa public road, under the laws of that State. 

This charter was a contract between the State and the company, but, like all pri- 
vate rights, it is subject to the right of eminent domain in the State. 

The Constitution of the United States cannot be so construed as to take away this 
right from the States. 

Nor does the exercise of the right of eminent domain interfere with the inviolability 
of contracts. All property is held by tenure from the State, and all contracts are 
made subject to the right of eminent domain. ‘The contract is, therefore, not 
violated by the exercise of the right. 

The Constitution of the United States intended to prohibit all such laws impairing 
the obligation of contracts as interpolate some new term or condition, foreign to 
the original agreement. 

Property held by an incorporated company stands upon the same footing with that 
held by an individual, and a franchise cannot be distinguished from other prop- 
erty. 


THEsE cases were brought up, by a writ of error issued un- 
der the twenty-fifth section of the Judiciary Act, from the Su- 
preme Court of Judicature of the State of Vermont. 

In 1795, the legislature of Vermont passed an act, entitled, 
‘An act granting to John W. Blake, Calvin Knowlton, and 
their associates, the privilege of building a toll-bridge over 
West River, in Brattleboro’.” 

The first section enacted that Blake, Knowlton, and their 
associates, should be and continue a body politic and corporate, 
by the name of the West River Bridge Company, for one hun- 
dred years; and that they should have the exclusive privilege 
of erecting and continuing a bridge over West River, within 
four miles from the place where said stream united with Con- 
necticut River. 
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The second section fixed the rate of tolls. 

The third section enacted, that, at the expiration of forty 
years from the Ist of December, 1796, the judges of the Su- 
preme Court should appoint commissioners to examine the 
books and accounts of the company; and if it should appear 
that the net proceeds should have averaged a larger sum than 
twelve per cent. per annum, the judges should lessen the tolls, 
provided they did not reduce them so low as to prevent the 
proprietors from receiving twelve per cent. 

The remaining sections provided for the government of the 
company, for their keeping the bridge in good repair, &c., &c. 

During the years 1795, 1796, and 1797, the company built 
the bridge. 

In 1799, Josiah Arms conveyed to the company a small 
piece of land, about two acres, lying on the south bank of 
West River. 

In 1803, the legislature passed a supplement to the charter, 
which altered the rate of tolls, but left the remaining parts of 
it unaltered. 

In November, 1839, the legislature passed an act entitled, “An 
act relating to highways,” in and whereby it was enacted and 
provided, that ‘ whenever there shall be occasion for any new 
highway in any town or towns in this State, the Supreme and 
County Courts shall have the same power to take any real estate, 
easement, or franchise of any turnpike, or other corporation, 
when, in their judgment, the public good requires a public high- 
way, which such courts now have, by the laws of this State, to 
lay out highways over individual or private property ; and the 
same power is granted, and the same rules shall be observed, 
in making compensation to all such corporations and persons, 
whose estate, easement, franchise, or rights shall be taken, as 
are now granted and provided in other cases; provided, that 
no such real estate, easement, or franchise shall be taken im 
the manner and for the purposes aforesaid, unless the whole of 
such real estate, easement, or franchise belonging to said cor- 
poration shall be taken, and compensation made therefor.” 

On the 25th of August, 1842, Joseph Dix and fifty-four other 
persons presented the following petition to the County Court 
for the county of Windham : — 

“'That the public highway or stage-road, leading from the 
stage-house of Henry Smith, in Brattleboro’, through the north- 
erly part of said town, and through the town of Dummerston, 
to the south line of Putney, in said county, has for a long time 
been a subject of great complaint, both on account of the steep 
and dangerous hills, and the great difficulty of keeping the 


same in repair, as now travelled. That various and repeated 
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attempts have been made to improve the same, with little sue- 
cess. Your petitioners further represent, that, from actual sur- 
vey and admeasurement, they are confident a highway may be 
laid between said termini, and made at a moderate expense, 
which will avoid most of the hills and be perfectly satisfactory 
to the public. Your petitioners are aware that some altera- 
tious have recently been made on said route by a committee 
of this court, upon the petition of Paul Chase and others, and 
that indictments are now pending against said towns for not 
making the same; but your petitioners believe that said com- 
mittee, in ordering said alterations, are influenced by the soli- 
citations of interested individuals, rather than the public good, 
and that if said alterations are worked, they would form but 
little improvements, and that the public will never be satisfied 
until said highway is laid on the best possible route ; and fur- 
ther, that it will cost as much to make said alterations, (which 
we consider to be useless,) as it will to make a good travelling 
road on the route contemplated by the petition. 

“ And your petitioners further represent, that the toll-bridge 
across West River, on said route in Brattleboro’, owned by the 
West River Bridge Corporation, is, and for a long time has 
been, a sore grievance, both to the traveller and the inhabitants 
of the towns in the vicinity, who have occasion to pass and 
repass, travel and labor, on said highway; and however the 
legislature in the infaney of the State may have exercised a 
sound discretion in granting said toll-bridge, yet, in the present 
improved and thriving condition of the inhabitants, your peti- 
tioners are unable to discover any good reason why said griev- 
ance should longer be endured, or why the wealthy town of 
Brattleboro’ should not, as well as other towns much less able, 
sustain a free bridge across West River. Your petitioners 
therefore pray the court, by an able, judicious, and disinterested 
committee, to cause said route to be surveyed, and such altera- 
tious and improvements to be made in the old road, or a new 
one to be laid, as the public good may require; and also to 
take the real estate, easement, or franchise of the ‘ West River 
Bridge Company,’ a corporation owning the aforesaid toll- 
bridge, for the purpose of making a free road and bridge across 
said river, agreeable to the statute im such case made and pro- 
vided: and as in duty bound will ever pray.” 

In conformity with the above prayer, the court appointed 
three persons to examine the premises and make report. 

li May, 1843, the commissioners reported that they had ex- 
amined the premises, and were unanimously of opinion that a 
new road ought to be laid out over a considerable portion of 
the distance between the termini mentioned in the petition, 
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which road, they s ‘said, they had caused to be ‘surveyed and laid 
out. The report then proceeded as follows : — 


“The said commissioners also examined the toll-bridge 
across West River in Brattleboro’, and have taken into consid- 
eration the propriety of laying a free road across said bridge, at 
the expense of said town of Brattleboro’ » as contemplated by 
said petition ; and in this the said commissioners were unani- 
mously of the opinion, that public good required that the real 
estate, easement, or franchise of the West River Bridge Corpo- 
ration should be taken, and compensation made therefor, that 
said toll-bridge might thereafter become a free bridge. The 
said commissioners have therefore assessed to the said West 
River Bridge Corporation the sum of four thousand dollars, to 
be paid to the said West River Br idge Corporation out of the 
treasury of said town of Brattleboro’, in full compensation for 
all real estate, easement, or franchise belonging to said corpora- 
tion, which real estate, easement, or franchise is situate in said 
town of Brattleboro’, near the mouth of West River, and 
supposed to be more particularly described in a deed trom Jo- 
siah Ames to the West River Bridge Company, dated on the 
first day of April, in the year seventeen hundred and ninety- 
nine, and recorded in Brattleboro’ records of deeds, liber D, 
page 203, containing two acres of land, be the same more or 
less, with a covered bridge, gate, toll-house, barn, and other 
buildings thereon. 7 

THOMAS I. HAMMOND, 
JULIUS CONVERSE, 
ISAAC N. CU SHMAN, 


Commissioners.” 


To this report, the West River Bridge Company, the town 
of Brattleboro’, the town of Dummerston, and the persons who 
were entitled to da:nages for the loss of land, &c., all filed ob- 
jections. 

The town of Brattleboro’ filed five objections, the last of 
which was as follows : — 

“5. Because it does not appear from said report, and is not 
true in fact, that there was, or that said commissioners consid- 
ered that there was, any occasion for any new highway on 
said route within a great distance, to wit, within two miles of 
said bridge.” 

The town of Dummerston filed ten objections, the first four 
of which are as follows : — 

‘1. Because said commissioners proceeded in said report to 
discontinue the Indited Road, so called ; a road of which the 
petition of Joseph Dix and others did not ask the discontinu- 
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ance; a road which said town was then liable to make, and 
has since raised money to make. 

‘2. Because the acceptance of said report would render the 
maintenance of two roads necessary through a large part of the 
town, while the natural difficulties are so great, that, with only 
one, the burdens of said town, when compared with its means, 
are unusually onerous. 

‘3. That said surveyed route, or Nurse Swamp route, so 
called, is a longer, more wet, and more expensive route, be- 
tween the termini in question. 

‘4. That said commissioners were partial, prejudiced, and 
mistaken ; and acted under the influence of misrepresentations 
made by interested persons.” 

The persons to whom damages were awarded by the report 
were fifteen in number. Eleven of these filed six objections, 
the first of which was as follows : — 

‘1. Because the said commissioners were partial, prejudiced, 
and mistaken, and acted under the misrepresentations made by 
interested persons.” 

The West River Bridge Company filed seven objections, the 
sixth of which stated the charter, their observance of it, and 
their desire for its continuance. 

In November, 1843, the case was tried, and the report of the 
commissioners was accepted. 'The two towns were ordered to 
pay the damages awarded to the persons through whose lands 
the road was laid out, and “ the town of Brattleboro’ to pay to 
the West River Bridge Company the sum of damages, as as- 
sessed by said commissioners, by the 3lst day of May, 1844; 
and that said bridge be opened for the free public travel by the 
Ist day of June, 1844.” 

In February, 1844, a writ of certiorari was sued out from 
the Supreme Court, whereby the whole proceedings of the 
County Court were brought up for review. Upon the argument, 
the West River Bridge Company, in addition to the exceptions 
which they had presented to the court below, filed the two fol- 
lowing : — 

“First. That the said statute of this State, having been 
enacted long after the said grant by the same State of the said 
franchise of toll to the said West River Bridge Corporation, 
and long after the said grant was accepted and acted on by the 
said corporation, is of no validity for the purpose of authorizing 
the taking of the said franchise against the consent of said cor- 
poration, or the laying out of a free public highway over and 
upon the said bridge, on the ground that the said statute, if it 
purports to authorize the proceedings aforesaid, is a violation 
of the contract of this State with the said corporation, and is 
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thercit in 1 repugnant to that clause of the Constitution of the 
United States which provides that no State shall pass any law 
impairing the obligation of contract. 

** Secondly. That inasmuch as it is apparent upon the said 
record, and proofs filed in said cause, copies of which are here- 
unto annexed, that there is no oceasion for any new highway 
within the said town of Brattleboro’, near said bridge ; and that 
no new highway is in fact laid out, or adjudged to be laid out, 
within the distance of two miles from either terminus of said 
bridge ; and that the damages awarded to the said West River 
Bridze Company are grossly inadequate as a compensation for 
the value of the corporate franchise, and other property ad- 
judged to be taken; the taking of the said franchise, and lay- 
ing out of the said free public highway over and upon the said 
bridge, by the judgment of the said County Court, under such 
circumstances, a mere evasion, under color of law, of the said 
provision of the Constitution of the United States, and an ex- 
ercise of authority under this State which is wholly invalid as 
against the said West River Bridge Company, on the ground 
of its being repugnant to the constitutional provisions afore- 
said.” 

The Supreme Court passed the following judgment : — 

* And thereupon, after hearing the yespective parties by their 
counsel, upon their respective allegations, and the said excep- 
tions in said record contained, it is considered, ordered, and ad- 
judged by the court here, that the statute aforesaid was and is 
valid for the purpose of taking the said franchise, and laying 
out the said free public highway over and upon the said bridge ; 
and that the same was and is in no wise repugnant to the Con- 
stitution of the United States; and that the said proceedings 
of the said County Court were a lawful exercise of the an- 
thority of the State under the said statute, and neither repug- 
nant to nor an evasion of the provisions of the said Constitu- 
tion; and that there is no error in the record and proceedings 
aforesaid ; and that the said defendant parties recover their 
costs.” 

To review this judgment, a writ of error brought the case 
up to this court. 


It was argued by Mr. Webster and Mr. Collamer, on behalf 
of the plaintiffs in error, and Mr. Phelps, for the defendants in 
error. On both sides argumentative briefs were filed; and al- 
though all the counsel added many illustrations and arguments, 
orally, to their respective briefs, in the progress of discussion, 
yet the reporter thinks it the safer course to reprint the briefs 
themscives. 
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Mr. Webster and Mr. Collamer, for the plaintiffs in error. 

In the township of Brattleboro’, in Vermont, A. D. 1795, 
there was a public highway along the west bank of Connecti- 
cut River, and passing across West River, a tributary of the 
Connecticut, which public highway was re- -surveyed that year, 
aid ever has, and still does, continue unaltered within § said 
town. ‘This re-survey was under an act of 1795. (Whitney’s 
affidavit, and copy of survey; Record, pp. 34, 35.) 

In 1795, by an act of the legislature of Vermont, the plain- 
tiffs were created a corporation for one hundred years, with the 
exclusive privilege of erecting and continuing a toll-bridge 
over West River, within four miles of the place where that 
stream unites with Connecticut River, and the rate of toll was 
fixed by said act. The act provided that the bridge should be 
built where the road was to be surveyed, and within two years, 
and it was so done. (Charter, Record, p. 26, $¢ 4, and proviso 
to § 6, p. 28.) 

The act further provided, that, at the expiration of forty 
vears, the outlay and income of the plaintiffs might be exam- 
ined by commissioners, appointed by the Supreme Court ; and, 
if the plaintiffs had realized more than twelve per cent. per 
annum, the court might reduce the tolls so as to yield only 
that amount. ‘The plaintitts, within the limited time, erected 
the bridge, and have ever since sustained it, having seve ral times 
rebuilt it ; and now, at great expense, have erected so large a 
part of it with stone, that to sustain it is much less expense 
than formerly, and the franchise and bridge are now of great 
value, to wit, of the value of ten thousand dollars. (Record, 
p. 56.) 

By the general law of Vermont relating to highways, the 
County Court, on petition, may appoint commissioners to lay 
out highways within the county, who survey the way and 
assess the damage to the landholders, and make report to the 
court, who thereupon make their orders accordingly ; and the 
same power is given to the Supreme Court, in laying highways 
into two or more counties. (Revised Statutes of Vermont, 
p. 553. ) , 

In November, 1839, the legislature passed ‘an act relating 
to highways,” which provided, ‘“‘ whenever there shall be oc- 
easion for any new highway in any town or towns within this 
State, the Supreme and County Courts shall have the same 
power to take any real estate, easement, or franchise of any 
turnpike or other corporation, when in their judgment the 
public good requires a public highway, which such courts now 
have, by the laws of the State, to lay out highways over indi- 
vidual or private property ; and the same power is granted, and 
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the same rules shall be observed, in making compensation to 
all such corporations and persons whose estate, easement, fran- 
chise, or right shall be taken, as are now grante ‘d and provided 
in other cases ; provided that no such real estate, easement, or 
franchise shall be taken in the manner and for the purpose 
aforesaid, unless the whole of such real estate, easement, or 
franchise belonging to said corporation shall be taken, and 
compensation made therefor.” 

In 1842, a petition was presented to the County Court of the 
county of Windham, Vermont, praying for a re-survey and im- 
provements in the highway, beginning in the village of Brat- 
tleboro’, and leading north across this. bridge, and thence north 
to and through the town of Dummerston ; and in relation to 
this bridge, it is represented in the petition as a great ‘“ griev- 
ance, and should no longer be endured”; and praying that 
said road be re-surveyed, and the real estate, easement, or fran- 
chise of the “ West River Bridge Company ” should be taken 
for the purpose of making a free road and bridge across said 
river. On that petition the court appointed commissioners, 
who proceeded to examine the road and decide in the premises. 

They surveyed = laid out a road in this manner, (as ap- 
pears, Record, p. 17,) beginning at Brattleboro’ village, about 
one mile south of this bridge, and following the existing high- 
way to and across the bridge, and thence north of the bridge 
two miles, without making any alteration whatever. (Record, 
p. 32, and Report, p. 17.) They then report changes in the 
highway, all but fifty rods of which is in Dummerston: and, 
as to this bridge, the commissioners report as follows : — 

“The said commissioners also examined the toll-bridge 
across West River, in Brattleboro’, and have taken into con- 
sideration the propriety of laying a free road across said bridge, 
at the expense of the town of Brattleboro’, as contemplated by 
said petition ; and in this the said commissioners were unani- 
mously of opinion, that the public good required that the real 
estate, easement, or franchise of the West River Bridge Com- 
pany should be taken, and compensation made therefor, that 
said toll-bridge might be made a free bridge. The commis- 
sioners have therefore assessed to the said West River Bridge 
Corporation the sum of four thousand dollars, to be paid to the 
said West River Bridge Corporation out of the treasury of 

said town of Brattleboro’, in full compensation for all real 

estate, easement, or franc hise belonging to said corporation, 
which real estate, easement, or franchise is situate in said 
town of Brattleboro’, near the mouth of West River.” (Record, 
pp- 15, 16, and Ames’s deed, p. 32.) 

This report was returned into court, and though exceptions 
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and objections were thereto made on the part of the present 
plaintiffs, as well as by said town of Brattleboro’, yet the court, 
on the hearing, decided to accept and approve said report, and 
established the whole of said road, and ordered that Brattle- 
boro’ pay the present plaintiff the said sum of four thousand 
dollars, and “ that said i be opened for the free public 
travel.” (Record, pp. 25, 26. ) 

This decision and these proceedings were carried before the 
Supreme Court of the State by certiorari, and by that court 
aflirmed ; whereupon the plaintiff brings this writ of error. 

By the twenty-fifth section of the Judiciary Act of the 
United States, it is provided, ‘That a final judgment or de- 
cree in any suit, in the highest court of law or equity of a 
State in which a decision of the suit could be had, where is 
drawn in question the validity of a statute of, or authority eXx- 
ercised under, any State, on the ground of their being repug- 
nant to the Constitution, treaties, or laws of the United States, 
and the decision is in favor of such their validity, may be re- 
examined and reversed or affirmed in the Supreme Court of 
the United States upon a writ of error.” The plaintiff insists 
that this power and authority exercised under the State of 
Vermont, and the statute of that State, passed in 1839, under 
which the power was exercised in the manner it was done, are 
repugnant to the Constitution of the United States. 

' This court is never called on to decide a State law uncon- 
stitutional in the abstract. It must have a case before it, and 
the question is, Is it constitutional as construed and applied in 
the case by the State court? If it were not so, the State 
courts have but to take a State law, good on its face, and con- 
strue it to cover cases, however erossly unconstitutional, and 
there would be no redress, as it might be said, The law is ood, 
but the decision is bad, but that is not within the jurisdiction 
of this court. The only way is to treat the State statute as 
the State court has treated and applied it in the case, and then 
to consider whether, for such a purpose, it is constitutional. 
Such has been the course in this court. A law may be consti- 
tutional for some purposes, and not for others. (Golden v. 
Prince, 3 Wash. C. C. R. 313.) The statute of Maryland, 
levying a tax on any bank put in operation in that State with- 
out consent of its legislature, was not decided as unconstitution- 
al in the abstract. [It was undoubtedly good as to private banks, 
or those of other States; but when it was applied by the State 
courts to a branch of the United States Bank, then this court 
decided that, for that purpose, it was bad, being wneonstitu- 
tional. (McCulloch v. Maryland, 4 Wheaton, 235.) The 
statute of New York, granting the exclusive navigation of its 
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waters by steam-vessels, was, by this court, holden as uncon- 
stitutional, as applied to vessels coming from without the State. 
(Gibbons v. Ogden, 9 Wheaton, 209.) Indeed, the words of 
the United States statute are carefully adapted to such an ob- 
ject. It provides, not merely that this court is to pass on the 
constitutionality of the State law, but on any authority exer- 
cised under any State. If, then, it appears that, in this case, 
the plaintiffs’ rights have been invaded by any authority under 
the State, or by any law of the State repugnant to the Consti- 
tution of the United States, the decision of the State court 
must be reversed. 

I. It is insisted by the defendant, that this is a pretended ex- 
ercise of the power of the eminent domain, as an incident of 
sovereignty, —the taking of private property for public use ; 
when, in truth and reality, it is but an actual impairing and 
destroying the foree and obligation of a contract, contrary to 
the provisions of the United States Constitution. 

This is attempted to be effected under the disguise of calling 
this grant and franchise property. It is no such property as 
falls within, or can be the subject-matter of, the eminent do- 
main. ‘The original idea of the eminent domain was the right 
of sovereignty, or residuum of power over the land which re- 
mained in the sovereign or lord paramount after the fee granted 
to the feudatory, and was therefore confined to the realty. In 
the progress of arts and commerce, when personal property be- 
came worthy of legal consideration, this power of sovereignty 
was extended over that, and even included debts. But this 
grant to the plaintiffs can fall within no such category of prop- 
erty. It is a franchise, a pure franchise. [t included the grant 
of no property, real or personal. It lay in grant, and not in 
livery. It was created by, and had its existence in, the grant 
in the contract; and it could cease only by impairing and de- 
stroying that contract. Ifa private debt or contract, as a chose 
in action, could be taken under the power of eminent domain, 
yet still the debt is kept on foot and in force. But this is an 
attempt, not to take and keep in force this contract, but actu- 
ally to extinguish and destroy it. Even if it were true, as has 
been holden, that property which the corporation create or ac- 
quire, and the taking of which would not destroy the grant, 
might be taken in the proper exercise of this power of eminent 
domain, yet the grant itself, the franchise, is no property. A 
franchise is defined to be ‘a royal privilege or branch of the 
king’s prerogative, subsisting in the hand of a subject.” 

The State alone possessed the power to erect and sustain 
toll-bridges across large streams in the public highway. This 
prerogative was duly granted to the plaintiffs as to a certain 
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stream ; and in the plaintifis’ hands, within the limitations of 
the grant, it could not be overthrown by the exercise of another 
branch of the sovereignty of only equal and no greater force. 
[t is true, that the shares in a corporation are property, but the 
franchise is not. It cannot be taken to respond to any liabili- 
ties of the corporation, and can only be extinguished by for- 
feiture. It is entirely unlike a grant of land, to which the 
State court compare it, in this, —this is a grant of royal pre- 
rogative, or branch of sovereignty; whereas, when land is 
granted, all the powers of sovereignty, to enforce the laws, levy 
taxes, and in all other respects, remain still in the State over 
the granted territory. 

Il. All the powers of the States, as sovereign States, must 
always be subject to the limitations expressed in the United 
States Constitution, nor can they any more be permitted to 
overstep such limitations of power by the exercise of one branch 
of sovereignty than another. What is forbidden to them, and 
which they cannot do directly, they should not be permitted 
to do by color, pretence, or oblique indirection. Among other 


matters limiting and restricting State sovereignty is this: —No 
State shall pass ‘‘any law impairing the obligation of con- 
tracts.” ‘The power of eminent domain, like every other sov- 


ereign power in the State, is subject to this limitation and 
prohibition. Laws creating corporations, with powers for the 
benefit of the individual corporators, even though for public 
purposes, like turnpikes, railroads, toll-bridges, &c., have al- 
ways, and by almost every court in the Union, and by this 
court, been decided to be contracts between the government 
and the corporators. "The plaintiffs’ grant and franchise was a 
contract of the State for one hundred years, and by this act of 
1839, and the proceedings under it, that contract is not only 
impaired, but utterly destroyed: and this a State can no more 
do under the power of eminent domain, than under the law- 
making power, or any other power of sovereignty. It is said, 
the citizen is safe, because, under the exercise of the eminent 
domain, he is to receive compensation for whatever is taken. 
That furnishes no security, for the mode and amount of com- 
pensation is fixed ex parte by the government and its agents ; 
and, besides that, the prohibition of the Constitution is general, 
and contains no exception for this exercise of this power of 
eminent domain as to contracts. 

If the provision of the Constitution, which forbids the im- 
pairing of contracts, does not extend to the contracts of the 
State governments, and they are left subject to be destroyed by 
the eminent domain, then there is an end of public faith. It 
is said, by every writer, and by almost every court which has 
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passed on this subject, the eminent domain, that it must rest 
with ‘the legislative power to determine when public uses re- 
quire the assumption of private property,” and to regulate the 
mode of compensation. (2 Kent’s Comm. 340.) If to this it 
be holden that this extends even to contracts of the govern- 
ment itself, then it follows, that the State of Mississippi, or any 
other State indebted, has but by law to declare that the public 
good requires that the State debts, bonds, &c., shall be taken 
for the public use, and appoint commissioners to fix their pres- 
ent market value to the holders, and, on payment thereof, 
declare them extinguished. Such is the real character of this 
transaction. 

Ill. The power or authority exercised under the State in 
this case was this: under the pretence of laying a new high- 
way. where none was required, and none, in fact, laid, they 
have taken a franchise, and abolished the tolls of a chartered 
bridge. By the statute of 1839, under which this proceeding 
is attempted to be justified, it is provided, “ whenever there 
shall be occasion for any new highway,” &c., &e. In this 
case, it appears that there had been there a highway from 
1796, and this bridge was built in that highway, and this pub- 
lic stage-road was followed by the commissioners who made 
this survey for more than a mile south of this bridge, across it, 
and two miles north of it, without variation ; and this was ap- 
proved by the court; thus conclusively deciding that no new 
highway was required there. All that was mere pretence and 
fiction, and shown by the record to be false. Let us now re- 
duce to undisguised English that statute of the State, as it was 
construed and enforced by the authority exercised under the 
State inthis case. Whenever any toll-bridge heretofore granted 
becomes of any value to the proprietors, and thereby obnoxious 
to the inhabitants of the vicinity, they may present a petition 
to their County Court, and therein falsely pretend that a new 
highway is there needed, and the court shall appoint commis- 
sioners, of their own selecting, who may pretend to lay out a 
new highway, but really only follow the old one across the 
bridge, and appraise the damage to the proprietors of the 
bridge ; and the court may thereupon declare and adjudge, that 
all tolls at said bridge cease on said sum being paid, though the 
time of the grant has not expired, and though the sum does 
not equal half the value of the franchise. This would be, in 
substance, enacting, that “hereafter no tolls shall be paid for 
passing West River Bridge, the same being hereby abolished, 
because they are offensive to the vicinity, “and the proprietors 
shall receive such gross sum as persons selected ex parte by 
the vicinity or State shall decide.” All this is but destroying 
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the contract by which the franchise was created, under the 
color and pretence of exercising the eminent domain. Chan- 
cotter Kent, in treating of this power of eminent domain, says: 

“Tf they should vacate a grant of property or of a franc hise, 
iia ra pretext of some public use or service, such cases would 
be abuses of their discretion, and fraudulent attacks on private 
rights, and the law be clearly unconstitutional and void.’ 
(2 Kent’s Comm. 340.) 

IV. It has been holden in every State, where the point has 
arisen, and before judges of this court, that every turnpike, 
railroad, or toll-bridge, though made by a corporation, still is 
a highway, and an erection for publie use; and therefore a 
clause in such grant to take private property, making compen- 
sation therefor, without consent of the owner, for such high- 
way, is a legitimate exercise of the power of eminent domain. 
When, therefore, this power has been exercised, or the delega- 
tion of its exercise has been granted to the corporation and been 
used, and the private property been taken and devoted to the 
public use, the power has exhausted itself on the subject. All 
that remains is the contract of the State with the corporation, 
that is, that the erection shall be sustained by the corporation 
for public use, and compensation received therefor by the re- 
ceipt of certain tolls. Now, can the State impair and abolish 
this contract by again exercising the power of eminent domain 
on the subject? Can the State say to the corporation, We del- 
egate to you, for good consideration, the power of eminent 
domain in taking property to make a road or bridge for public 
use ; and when this is done, then say, We will again assume and 
exercise over you the very same power we delegated and sold 
to you? 

V. It is not necessary now to inquire whether, for the pur- 
pose of making some new, extensive, and continuous highway, 
canal, or railroad, which the public good required, and which 
required the including within it some short turnpike, railroad, 
or toll-bridge previously granted, such turnpike, or bridge, or 
railroad might not be legitimately merged in the greater object. 
Nor is it necessary, in this case; to decide whether this bridge 
and franchise might not be taken and destroyed to prevent 
public invasion, or to convert into a fortification, or for any dif- 
ferent public use from that to which it is already appropriated. 
This case is of a very distinet character, and cannot be prop- 
erly confounded with such eases. This bridge was erected in 
a highway, constitutes a part of that highway, and is devoted 
exclusively to the public use as a highway; nor can the pro- 
prietors deprive any one of the right of so using it. The at- 
tempted proceeding is, not to appropriate it to any new public 
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use, but to keep | it devoted to precisely the same use, but only 
to abolish the tolls, which by contract belong to the plamtif. 

It is said by the State court, that this is the same as a grant 
of land. Let us, then, supposing this to be so, inquire whether 

a State, having, for good consideration, granted land in fee- 
es for the grantee to use, occupy, improve, and to sell to 
others for the same purpose, can, under the power of eminent 
domain, in any form, take that land from the owner, aud com- 
pel him to receive a sum which the State’s commissioners shall 
state, for the purpose of using, by the State, the same for the 
same purposes it was used before by the owner; and to sell or 
grant to others, for the same purposes and uses. If this be so, 
there is no limitation to this power ; for, as the legislature alone 
have the right to determine when and what private property 
shall be taken for the public use, if there be superadded, that 
they also shall determine what is public use, it must follow 
that what courts have often said, a State could not take one 
man’s property and give it to another, is not true; for they 
have but to declare that they will take it for the use of the 
State, and then grant it to others for a greater price or better 
cultivation ; or take the lands of all for an agrarian operation 
for the public benefit. If these tolls are abolished by this 
proceeding, what prevents the State from granting the same 
charter to some political favorite to-morrow ? 

It should be here observed, that the public can obtain no pe- 
cuniary benefit by this or any similar operation, nor be relieved 
of any burden thereby, except what is derived by fraudulently 
or coercively imposing on the other party an insufficient com- 
pensation, as in this case. What the plaintiff ought justly to 
receive was the value of the franchise, that is, that sum which 
the tolls would have yielded him beyond the expense of sus- 
taining the bridge. If the public justly pay the plaintiff that 
sum, and then support the bridge, their outlay is precisely the 
same as if they left the plaintiff to sustain the bridge, and paid 
the tolls. Unjust oppression can be the only object of this 
proceeding. 

This power, the eminent domain, which only within a few 
years was first recognized and naturalized in this country, is 
unknown to our Constitution or that of the States. It has 
been adopted from writers on other and arbitrary governments, 
and goes on the ground, that all the powers heretofore regard- 
ed as the incidents of sovereignty must be existing i some 
department of State authority, which is far from true. But 
being now recognized in court, our only security is to be found 
in this tribunal, to keep it within some safe and well-defined 
limits, or our State governments will be but unlimited despot- 
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isms over r the private citizens. They will soon “resolve them- 
selves into the existing will of the existing majority, as to what 
shall be taken, and what shall be left to any obnoxious natu- 
ral or artificial person. It is easy to see, that, by a very slight 
improvement on the proceedings in this case, and in pursuance 
of the avowed principle, that, as to the exercise of this power 
of eminent domain, the legislature, or their agents, are to be 
the sole judges of what is to be taken, and to what public use 
it is to be appropriated, the most levelling ultraisms of Anti- 
rentism or agrarianism or Abolitionism may be successfully ad- 
vanced. 


Mr. Phelps, for defendants in error. 


In the year 1795, the plaintiffs in error were made a corpo- 
ration by act of the legislature of the State of Vermont, and, 
by said act, had granted to them the exclusive privilege of 
erecting and maintaining a bridge over West River, within four 
miles of its mouth, with the right of taking certain tolls for 
passing the same. This franchise was to continue for the term 
of one hundred years, and has not yet expired. ‘The company 
proceeded to erect their bridge, and have maintained it until 
the institution of the proceeding in question, and have, during 
all that time, been in the enjoyment of the franchise so grant- 
ed. In 18. 12, a proceeding was instituted in the County Court 
for the county of W indham, within which said bridge was sit- 
uated, under a general law of the State of Vermont for the 
laying out and opening highways, by which proceeding the 
bridge was made a public and free highway, and the right to 
take tolls extinguished. This was effected by the judicial de- 
termination of a court of competent jurisdiction. In conform- 
ity with the provisions of the statute, the whole property of the 
plaintiffs, both realty and franchise, was appraised, and due pro- 
vision made for compensation to the plaintiffs to the full value 
of the same. 

By a statute of that State, then and still in force (passed 
November, 1839), the Supreme and County Courts have the 
same power to take any real estate, easement, or franchise, of 
any turnpike or other corporation, when, in their judgment, the 
public good requires a public highway, which they have by 
law to lay out highways over individual or private property. 

The plaintiffs in error now sec ‘k to reverse the proceedings 
and judgment of the State court, upon the ground that the 
above-mentioned statute, so far as it professes to authorize 
the extinguishment of their franchise, is unconstitutional and 
void. 

The Constitution of the United States and that of the State 
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of Vermont both recognize the right to take private property 
for public use. The latter declares : — 

“That private property ought to be subservient to public 
uses when necessity requires it; nevertheless, whenever any 
person’s property is taken for the use of the public, the owner 
ought to receive an equivalent in money.” 

This provision, as well as the similar one in the Constitution 
of the United States, does not confer the power, but merely 
limits its exercise. 

The power itself is an essential and indispensable attribute 
of sovereignty, which can be neither alienated nor abridged by 
ordinary legislation. 

Without the limitation imposed by the Constitution, it might 
be exercised without compensation. Gov., &c., of Cast Plate 
Manuf. Co. v. Meredith, 4'T. R. 794; Stark v. McGowen, 1 Nott 
& McCord, 8. C. R. 387. 

Full compensation to the plaintiffs having been provided in 
this case, the proceeding does not conflict with the constitu- 
tion of Vermont. 

Nor with that of the United States, as the provision in that 
instrument is not restrictive of the States, but of the general 
government only. 

The proceeding, then, being a regular and legitimate exer- 
cise of power, warranted by the constitution of the State, the 
question arises, Does it conflict with that provision in the Con- 
stitution of the United States which prohibits a State from 
passing a law impairing the obligation of contracts? And this 
question resolves itself into another, namely, Does this provis- 
ion of the Constitution override, annul, or abrogate the right 
of eminent domain, as it would otherwise exist in the sover- 
eignty of the respective States ? 

For if this power is still supposed to exist, notwithstanding 
this clause of the Constitution, then its legitimate exercise can- 
not conflict with that provision. 

All real estate is held, or supposed to be held, by grant from 
the State. If it cannot be taken for public use in a proper 
case, and in a proper way, under the restriction of the State 
constitution, then it cannot be taken at all, and the right of 
eminent domain is gone. 

That this right still remains in the several States is not now 
to be questioned. Rogers v. Bradshaw, 20 Johns. 742; Beek- 
man v. Sar. and Schen. Railroad Co., 3 Paige’s C. R. 45; Bos- 
ton Water Power Co. v. Boston and Worcester Railroad Co., 23 
Pick. 360; 15 Verm. 745; Charles River Bridge v. Warren 
Bridge, 7 Pick. 459; S. C., 11 Peters, 546. 

But there is no need of authorities on this point. The en- 
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tire practice and universal opinion of the country, judicial and 
extra-judicial, from the adoption of the Constitution to this day, 
have settled the matter. 

It is not to be supposed, that the purpose of this restriction 
was to extinguish a power in the several State sovereignties so 
essential to the exercise of their functions. 

If, then, this proceeding is obnoxious to the objection of vi- 
olating the Constitution, it must be for some other reason than 
because private property, once granted by the State, has been 
resumed for public use in the manner pointed out by the con- 
stitution and laws of the State. 

If this restriction does not forbid the exercise of the power, 
does it limit and control it ? 

Unquestionably it does. A grant is a contract, and any 
thing which defeats or impairs rights growing out of it, in a 
manner inconsistent with the constitution and laws of the 
State, may be said to impair its obligation. Thus, to take pri- 
vate property for public use without compensation, where the 
State constitution forbids such taking, is, doubtless, prohibited 
by that clause of the Constitution of the United States which 
provides that no law shall be passed impairing the obligation 
of contracts. 

In order, then, to render the exercise of the right of emi- 
nent domain justifiable and eonsistent with the Constitution 
of the United States, it is admitted there should be, first, com- 
pensation to the owner, where the State constitution requires 
it; and, secondly, such necessity for the act as a rational exer- 
cise of the power, keeping in view its end and purpose, requires. 

As to the compensation, it is in this instance fully provided 
for. So serupulous is the law of the State on this point, that 
not only was the whole property of the plaintiffs compensated 
for at its appraised value, in this instance, but provision is made 
by the statute (see Statutes of Vermont, p. 133) for a revision 
of the subject, in certain cases, by the judicial tribunals. 

It was objected before the State court, that no notice was 
given to the plaintiffs by the commissioners, before proceeding 
to assess damages. 

The State court, doubtless, found that notice was given, as 
the return of the commissioners so states. But if the fact were 
otherwise, the omission does not vitiate the proceeding, as the 
statute just alluded to provides a remedy in such a ease. 

The value of the plaintiffs’ property and the amount of com- 
pensation having been ascertained by judicial determination, 
this court will not inquire whether it was in fact reasonable or 
not. ‘The adjudication of the State court is conclusive, and 
an error of judgment, in this particular, would not vitiate the 
proceeding. 
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The next inquiry is as to the necessity for the exercise of 
the power in this imstance. 

It is admitted that the right to take private property for 
public use depends upon necessity. Yet that need not be of 
the most stringent character, — an unavoidable, uncontrollable 
necessity. It is enough if the public interest or convenience 
require it; in short, if it be a measure of public expediency. 

Upon this principle has the power been exercised in a vast 
majority of cases throughout the country. All modern im- 
provements in the means of communication stand upon this 
footing. New roads are substituted for old ones for con- 
venience alone. Canals and railroads are not indispensable ; 
the country may subsist, as it has done, without them; yet 
they are so intimately connected with the great interests of 
the country, and have such important bearing upon its pros- 
perity and welfare, that the propriety and legality of the exer- 
cise of this right of eminent domain for their establishment 
have never been doubted. 

If the power exist in the State governments, the power of 
judging of the reasonableness of its exercise in a given case, 
and of the degree of necessity generally which justifies the 
appropriation of private property to public use, must exist there 
also. 

This power is admitted to appertain to the State legisla- 
tures, and may, without question, be delegated by them to the 
judicial tribunals, as it is often delegated to private corpora- 
tions and mere executive oflicers. When exercised by the 
latter, it is of course subject to judicial revision and control. 
Upon this ground stands the proceeding in chancery in the 
State court, which has been brought hither by writ of error. 

This judicial function must be vested somewhere, and from 
the very nature of it, it having reference to a matter of mere 
internal and domestic policy, it must be in the State govern- 
ment. 

The decision of tne State court is therefore, upon this point, 
conclusive, and the necessity for the exercise of the power in 
this case is judicially established. 

If, then, the power has been exercised agreeably to the pro- 
vision of the State constitution, and upon sufficient necessity, 
for proper and rational objects, and in a proper and legal man- 
ner, the plaintiffs are driven to the alternative of either admit- 
ting the constitutionality and validity of the proceeding, or 
denying the power altogether. For, if such an exercise of it 
be ferbidden by the prohibition in the Constitution of the 
United States, all and every exercise of it 1s equally so. 

But that prohibition was not intended to override or abro- 
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gate the. right of eminent ‘domain. The latter 1 remains full, 
ample, and unimpaired, to be exerted in a sound legislative 
and judicial discretion, in proper cases and for proper ends. 

The proceeding in question does not impair the obligation 
of the grant to the plaintiffs in 1795. 

Every grant of this kind is made subject to the right of 
eminent domain, and of course upon the implied condition that 
the property may be resumed for public use whenever the 
public necessities require it. "This is universally admitted in 
respect to land, and I shall endeavour to show that there is no 
difference in this respect between land and a franchise like the 
ohne in question. ‘The resumption, therefore, whenever the 
public exigencies require it, is in harmony with the original 
intent and tenor of the grant. 

It is not an attempt to repeal or annul the grant, but the 
proceeding recognizes its validity and the rights derived from 
it. It is on this ground that compensation is made. 

It is a purchase by the State of the plaintiffs’ franchise, and 
may be illustrated by its analogy to a purchase by a grantor 
of a title derived originally from his own conveyance. 

It is, Lam aware, a proceeding a invitum ; but, being a 
purchase, it is no more in derogation of the grant, than the 
course of a creditor who, by virtue of legal process, seizes 
property of his debtor held by force of a conveyance from 
himself, is in derogation of that conveyance. 

Whether the right of a State to compel a sale from the 
plaintiffs to itself is derived from an implied condition in the 
grant, or from a power inherent in its sovereignty, 1s unimpor- 
tant; if legally effected, it is a sale and purchase after all, and 
is nO more inconsistent with the original grant than if made 
voluntarily by the plaintiffs. 

It does not impair the obligation of the contract, because it 
leaves to the plaintiffs the full benefit of the grant; and if 
they cannot enjoy that benefit in the precise form originally 
specified, they take what, in the eye of the law, is the same 
thing, an equivalent. The franchise is extinguished but is 
extinguished by purchase ; and if any injustice is done, it 
must consist rather in the arbitrary and unnecessary exercise 
of an acknowledged power, than in any denial or impeach- 
ment of the validity of the grant, or the rights derived from 
it. The proc eeding, instead of questioning or impairing the 
obligation of the contract, recognizes and aflirms it, and gives 
a compensation upon the simple and only ground, that the 
rights and property of the plaintiffs derived from the grant are 
not to be questioned. 

The general power of the State to reclaim, for public use, 
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Jands which have bee n granted to individuals, will not be ques- 
tioned ; but the question has been agitated elsewhere, and may 
be started here, whether a franchise granted to private persons 
for their private emolument, and yet for a public use, is not 
beyond the reach of that power. ‘These cases being of a 
mixed character, combining private right and emolument with 
public convenience, the question resolves itself into two others, 
Viz. : — 

Ist. Are private rights thus conferred of any superior 
sanctity? And, 

2d. Does the partial, qualified, and limited appropriation of 
the property to public use exclude the further exercise of the 
right of eminent domain ? 

It is impossible, we think, to make any distinction between 
franchises thus granted, and titles to land derived from letters- 
patent. The same sovereign power exists. The same great 
law of public necessity, demanding that private right should 
yield to public exigency, applies to both. 

The distinetion attempted to be drawn from the supposition, 
that the citizen takes his grant of land knowing and expecting 
that it may be resumed for public use, but receives his grant 
of a franchise with different expectations, is evidently a dis- 
tinction without a difference, as it is based upon an assump- 
tion in every point of view erroneous. 

The exercise of this right of eminent domain over fran- 
chises created by special grant is a common occurrence. 
Bridges are substituted for ferries ; turnpikes are superseded by 
railroads and canals; yet, frequent as this occurrence is, it has 
rarely been contested. 

The power of the legislature to take franchises, like other 
property, for public use, has never, to my knowledge, been 
judicially denied. On the contrary, it has often been judicially 
asserted. See Armington v. Barnet, 15 Verm. 745. 

In Rogers v. Bradshaw, 20 Johns. 742, the canal encroached 
upon and took a portion of the turnpike, and the latter en- 
croached upon the adjoining land; yet the right of the State 
was sustained. 

In the case of Charles River Bridge v. Warren Bridge, the 
ferry, which was the property of a private corporation, was 
superseded by the bridge. 

In the case between the Boston Water Power Company and 
the Worcester Railroad, 23 Pick. 360, the power of the legis- 
lature over franchises is expressly asserted. In that case the 
franchise was not, indeed, annihilated, but was diminished in 

value, and impaired. If the legislature could take a portion of 
the franchise, they could doubtless take the whole, if the exi- 
gency required it. 
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Mr. Phelps ‘here adverted to the case of Charles River 
Bridge v. Warren Bridge, 7 Pickering, to show the opinions 
entertained on this point at the bar and on the bench. See 
pp. 394, 399, 452, 453, 500, 513, 522, 523, 528. Also, to 
same case, 11 Peters, pp. 472, 490, 505, 569, 579, 580, 638, 
641, 644, 645. 

He also cited Tuckahoe Canal Co. v. The James River 
Railroad Co., 11 Leigh, 42; Enfield Bridge Co. v. Hartford 
and New Haven Railroad Co., 17 Conn. 40, 60; same case, 
pp. 457, 461; 8 N. Hamp. 398. 

It is to be borne in mind, that the real estate of the plaintiffs 
was not derived from the grant of 1795, nor was it acquired 
by the aid of the power of the State ; no authority being con- 
ferred by that act to take private property without the owner’s 
assent. 

The taking the land, therefore, if it conflict with any grant, 
conflicts with the original grant from the British crown, made 
prior to the Revolution. If it come in collision with the grant 
of the franchise, it is only incidentally and consequentially. 

Unless, then, the legislature, by the grant of the franchise 
in 1795, parted with the right of eminent domain over the 
place where the franchise was to be exercised, the taking the 
land for public use must be conceded to be lawful. 

If, then, the land can be taken, could not the same power 
take the franchise, which is merely incident to it? 

If we advert to the act of 1795, we shall find that the fran- 
chise consists in the right to take toll upon a bridge, to be 
maintained by the plaintiffs, upon their own land, and at their 
own expense. Now, if the bridge itself passes from them in 
a legal way, and they cease to maintain it, the right to take 
toll ceases. 

The case, then, is not one in which the grant of the fran- 
chise is revoked or annulled by the legislature in bad farth, 
but one in which, the public having acquired the rights of the 
plaintiffs, the further exercise of the franchise is neither reason- 
able nor just. 

It was argued in the court below, that the franchise is not 
annexed to land, and therefore “could not be taken, but where 
the right is given to take land.” 

The franchise, by the grant, might be exercised at any place 
within four miles of the mouth of the river. The proceeding 
in question merely prohibits its exercise in this particular place, 
leaving it to be enjoyed elsewhere, if it be of any value to the 
plaintiffs. In this view, the case falls precisely within the 
decision in the Boston Water Power Company v. Worcester 
Railroad, 23 Pick. 360. 
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The plaintiffs, however, had given a location to it, and its 
exercise elsewhere being probably of no value, the case was 
treated by the State court as a practical extinguishment of it, 
and compensation made accordingly. 

In this view of the matter, the franchise still subsists, im- 
paired only by the establishment of a public highway in this 
particular place. 

Does the partial and qualified appropriation of the plaintiffs’ 
property to public use exclude the exercise of the right of em- 
inent domain by the State : 

It is to be observed, that the land of the plaintiffs had never 
been taken by the sovereign power for public use until the pro- 
ceeding now in question was instituted. It was voluntarily 
devoted to that use by the plaintiffs, with a view to the enjoy- 
ment of the franchise. 

The property is still private, and the public use it only by 
paying an equivalent, in the form of toll. 

Were it otherwise, it would be difficult to make out that a 
partial exercise of the right of eminent domain exhausts the 
power, or that, property being devoted to public use, the sover- 
eign power cannot regulate, modify, or control that use. The 
fact of such devotion comes rather in aid, than otherwise, of 
the public right. 

Whether, therefore, we have regard to the fact that the 
property is private, or to the qualified public use, there is no 
impediment to taking it absolutely for a more enlarged and 
beneficial public use, on the one hand, and modifying or chang- 
ing the use on the other. 

There is no difliculty arising from the faet, that the property 
is already sequestered to public use; but the difficulty has 
arisen, as the reported cases show, from the employment of pri- 
vate corporations to exercise the power in question, and to carry 
out these great measures of internal improvement. The objec- 
tion was first started, that, in the case of turnpike and railroad 
corporations, the property of the citizen has been taken, not for 
public use, but for the private use and benefit of the corpora- 
tion. The proceeding has, however, been sustained, upon the 
ground, that, although the enterprise has been undertaken with 
a view to private emolument, yet the ultimate purpose is the 
public convenience ; and if the legislative power can take pri- 
vate property for such purposes, it may be taken through the 
agency of a corporation, as well as that of a public executive 
officer. So, where a grant of a franchise comes in collision 
with a previous grant of a similar kind, it has been objected, 
that it was not competent for the legislature to take the prop- 
erty of one person for the use and benefit of another ; yet such 
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a proceeding has been sustained, where it is for public use, and 
the increased benefit to the public requires the sacrifice. 

Our case, however, is free from this objection. The prop- 
erty has been taken, not for the benefit of another private cor- 
poration, but strictly and solely for public use. 

The objection urged in the State court, that no new high- 
way is laid out, is founded upon an erroneous assumption. 
The public and free highway is, in a legal sense, a different 
thing from a bridge, or way, which is private property, and 
which the citizens may use only for a toll, to be paid in each 
instance of using. 

The highway was public only in a limited sense. That it 
was competent for the legislature or the courts, under the 
statute, to enlarge the public use, is, I think, clear. 

If the objection is, that no new highway was necessary, in- 
asmuch as the public had already a right of passage there, and 
could use the way as they had previously done, the answer is, 
that the power of the courts over this matter is not limited to 
cases of strict, absolute necessity, but they are at liberty to 
consult the public convenience, and to look to a more beneficial 
and enlarged public use. They are the constitutional judges 
on this point, and their decision upon it is conclusive. 

The statute of Vermont, under which the court proceeded, 
does not use the word necessity. Its language is, ‘*‘ Whenever 
there shall be occasion for a new highway,” &c., and “ when, 
im their {the court’s] judgment, the public good requires a pub- 
lic highway.” 

‘There are several points made in the State courts, which are 
addressed rather to the discretion of those courts, and which 
have no bearing upon the constitutional question; it is not 
deemed necessary to notice them here. 


Mr. Justice DANIEL delivered the opinion of the court. 


The West River Bridge Company, Plaintiffs, vs. Joseph Dix 
and the Towns of Brattleborough and Dummerston, Defend- 
ants, upon a writ of error to the Supreme Court of Judicature 
of the State of Vermont, sitting in certain proceedings as a 
court of law, 

and 

The same Plaintiffs, vs. The Towns of Brattleborough and 
Dummerston, and Joseph Dix, Asa Boyden, and Phineas Un- 
derwood, upon a writ of error to the Supreme Court of Judica- 
ture, and to the Chancellor of the First Circuit of the State of 
Vermont. 


‘These two causes have been treated in the argument as one, 
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—and such they essentially are. Though prosecuted in dif- 
ferent forms and in different forums below, they are merely 
various modes of endeavouring to attain the same end, and a 
decision in either of the only question they raise for the cogni- 
zance of this court disposes equally of that question in the 
other. 

They are brought before us under the twenty-fifth section 
of the Judiciary Act, in order to test the conformity with the 
Constitution of the United States of certain statutes of Ver- 
mont; laws that have been sustained by the Supreme Court of 
Vermont, but which it is alleged are repugnant to the tenth 
section of the first article of the Constitution, prohibiting the 
passage of State laws impairing the obligation of contracts. 

It appears from the records of these causes, that, in the year 
1795, the plaintiffs in error were, by act of the legislature of 
Vermont, created a corporation, and invested with the exclusive 
privilege of erecting a bridge over West River, within four 
miles of its mouth, and with the right of taking tolls for pass- 
ing the same. The franchise granted this corporation was to 
continue for one hundred years, and the period originally pre- 
scribed for its duration has not yet expired. The corporation 
erected their bridge, have maintained and used it, and enjoyed 
the franchise granted to them by law, until the institution of 
the proceeding now under review. 

By the general law of Vermont relating to roads, passed 
19th November, 1839, (vide Revised Laws of Vermont, p. 553, ) 
the County Courts are authorized, upon petition, to appoint 
commissioners to lay out highways within their respective 
counties, and to assess the damages which may accrue to land- 
holders by the opening of roads, and these courts, upon the 
reports of the commissioners so appointed, are empowered to 
establish roads within the bounds of their local jurisdiction. A 
similar power is vested in the Supreme Court, to lay out and 
establish highways extending through several counties. 

By an act of the legislature of Vermont, passed November 
19th, 1839, it is declared, that ‘“‘ whenever there shall be occa- 
sion for any new highway in any town or towns of this State, 
the Supreme and County Courts shall have the same power to 
take any real estate, easement, or franchise of any turnpike or 
other corporation, when in their judgment the public good re- 
quires a public highway, which such courts now have, by the 
laws of the State, to lay out highways over individual or pri- 
vate property ; and the same power is granted, and the same 
rules shall be observed, in making compensation to all such 
corporations and persons whose estates, easement, franchise, or 
rights shall be taken, as are now granted and provided in other 
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cases.” Under the authority of these statutes, and in the 
modes therein prescribed, a proceeding was instituted in the 
County Court of Windham, upon the petition of Joseph Dix 
and others, in which, by the judgment of that court, a public 
road was extended and established between certain termini, 
passing over and upon the bridge of the plaintiffs, and convert- 
ing it into a free public highway. By the proceedings and 
judgment just mentioned, compensation was assessed and 
awarded to the plaintiffs for this appropriation of their property, 
and for the consequent extinguishment of their franchise. The 
judgment of the County Court, having been carried by certiorari 
before the Supreme Court of the State, was by the latter tri- 
bunal affirmed. 

Pending the proceedings at law upon the petition of Dix 
and others, a bill was presented by the plaintiffs in error to the 
chancellor of the first judicial circuit of the State of Vermont, 
praying an injunction to those proceedings so far as they related 
to the plaintiffs or to the real estate, easement, or franchise be- 
longing to them. This bill, having been demurred to, was dis- 
missed by the chancellor, whose decree was affirmed on appeal 
to the Supreme Court, and a writ of error to the last decision 
brings up the case on the second record. 

In considering the question propounded in these causes, there 
can be no doubt, nor has it been doubted in argument, on either 
side of this controversy, that the charter of incorporation 
granted to the plaintiffs in 1793, with the rights and _ privileges 
it declared or implied, formed a contract between the plaintiffs 
and the State of Vermont, which the latter, under the inhibition 
in the tenth section of the first article of the Constitution, could 
have no power to impair. Yet this proposition, though taken 
as a postulate on both sides, determines nothing as to the real 
merits of these causes. ‘True, it furnishes a guide to our in- 
quiries, yet leaves those inquiries still open, in their widest ex- 
tent, as to the real position of the parties with reference to the 
State legislation or to the Constitution. Following the guide 
thus furnished us, we will proceed to ascertain that position. 
No State, it is declared, shall pass a law impairing the obliga- 
tion of contracts ; yet, with this concession constantly yielded, 
it cannot be justly disputed, that in every political sovereign 
community there inheres necessarily the right and the duty of 
guarding its own existence, and of protecting and promoting 
the interests and welfare of the community at large. This 
power and this duty are to be exerted not only in the highest 
acts of sovereignty, and in the external relations of govern- 
ments; they reach and comprehend likewise the interior pol- 
ity and relations of social life, which should be regulated with 
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reference to the advantage of the whole society. This power, 
denominated the eminent domain of the State, is, as its name 
imports, paramount to all private rights vested under the gov- 
ernment, and these last are, by necessary implication, held in 
subordination to this power, and must yield in every instance 
to its proper exercise. 

The Constitution of the United States, although adopted by 
the sovereign States of this Union, and proclaimed in its own 
language to be the supreme law for their government, can, by 
no rational interpretation, be brought to conflict with this attri- 
bute in the States; there is no express delegation of it by the 
Constitution ; and it would imply an incredible fatuity in the 
States, to ascribe to them the intention to relinquish the power 
of self-government and self-preservation. A correct view of 
this matter must demonstrate, moreover, that the right of emi- 
nent domain in government in no wise interferes with the in- 
violability of contracts ; that the most sanctimonious regard for 
the one is perfectly consistent with the possession and exercise 
of the other. 

Under every established government, the tenure of property 
is derived mediately or immediately from the sovereign power 
of the political body, organized in such mode or exerted in 
such way as the community or State may have thought proper 
to ordain. It can rest on no other foundation, can have no 
other guarantee. It is owing to these characteristics only, in 
the original nature of tenure, that appeals can be made to the 
laws either for the protection or assertion of the rights of prop- 
erty. Upon any other hypothesis, the law of. property would 
be simply the law of force. Now it is undeniable, that the in- 
vestment of property in the citizen by the government, whether 
made for a pecuniary consideration or founded on conditions of 
civil or political duty, is a contract between the State, or the 
government acting as its agent, and the grantee ; and both the 
parties thereto are bound in good faith to fulfil it. But into all 
contracts, whether made between States and individuals or be- 
tween individuals only, there enter conditions which arise not 
out of the literal terms of the contract itself; they are super- 
induced by the preéxisting and higher authority of the laws 
of nature, of nations, or of the community to which the parties 
belong ; they are always presumed, and must be presumed, to 
be known and recognized by all, are binding upon all, and need 
never, therefore, be carried into express stipulation, for this 
could add nothing to their force. Every contract is made 
subordination to them, and must yield to their control, as con- 
ditions inherent and paramount, wherever a necessity for their 
execution shall occur. Such a condition is the right of emi- 
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nent domain. ‘This right does not operate to impair the con- 
tract effected by it, but recognizes its obligation in the fullest 
extent, claiming only the fulfilment of an essential and insepa- 
rable condition. ‘Thus, in claiming the resumption or qualifi- 
cation of an investiture, it insists merely on the true nature 
aud character of the right invested. The impairing of con- 
tracts inhibited by the Constitution can scarcely, by the great- 
est violence of construction, be made applicable to the enfor- 
cing of the terms or necessary import of a contract; the lan- 
guage and meaning of the inhibition were designed to embrace 
proceedings attempting the interpolation of some new term or 
condition foreign to the original agreement, and therefore incon- 
sistent with and violative thereof, It, then, being clear that the 
power in question not being within the purview of the restric- 
tion imposed by the tenth section of the first article of the 
Constitution, it remains with the States to the full extent in 
which it inheres in every sovereign government, to be exer- 
cised by them in that degree that shall by them be deem- 
ed commensurate with public necessity. So long as they 
shall steer clear of the single predicament denounced by the 
Constitution, shall avoid interference with the obligation of 
contracts, the wisdom, the modes, the policy, the hardship of 
any exertion of this power are subjects not within the proper 
cognizance of this court. This is, in truth, purely a question 
of power; and, conceding the power to reside in the State 
government, this concession would seem to close the door upon 
all further controversy in connection with it. ‘The instances 
of the exertion of this power, in some mode or other, from 
the very foundation of civil government, have been so numer- 
ous and familiar, that it seems somewhat strange, at this day, 
to raise a doubt or question concerning it. In fact, the whole 
policy of the country, relative to roads, mills, bridges, and ca- 
nals, rests upon this single power, under which lands have been 
always condemned; and without the exertion of this power, 
not one of the improvements just mentioned could be con- 
structed. In our country, it is believed that the power was 
never, or, at any rate, rarely, questioned, until the opinion seems 
to have obtained, that the right of property in a chartered cor- 
poration was more sacred and intangible than the same right 
could possibly be in the person of the citizen ; an opinion which 
must be without any grounds to rest upon, until it can be de- 
monstrated either that the ideal creature is more than a person, 
or the corporeal being is less. For, as a question of the power 
to appropriate to public uses the property of private persons, 
resting upon the ordinary foundations of private right, there 
would seem to be room neither for doubt nor difficulty. A dis- 
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tinction has been attempted, in argument, between the power 
of a government to appropriate for public uses property which 
is corporeal, or may be said to be in being, and the like power 
in the government to resume or extinguish a franchise. ‘The 
distinction thus attempted we regard as a refinement which has 
no foundation in reason, and one that, in truth, avoids the true 
legal or constitutional question in these causes; namely, that of 
the right in private persons, in the use or enjoyment of their 
private property, to control and actually to prohibit the power 
and duty of the government to advance and protect the general 
good. We are aware of nothing peculiar to a franchise which 
can class it higher, or render it more sacred, than other proper- 
ty. A franchise is property, and nothing more; it is incorpo- 
real property, and is so defined by Justice Blackstone, when 
treating, in his second volume, chap. 3, page 20, of the Rights 
of Things. It is its character of property only which imparts 
to it value, and alone authorizes in individuals a right of action 
for invasions or disturbances of its enjoyment. Vide Bl. Comm., 
Vol. IIL, chap. 16, p. 236, as to injuries to this description of 
private property, and the remedies given for redressing them. 
A franchise, therefore, to erect a bridge, to construct a road, to 
keep a ferry, and to collect tolls upon them, granted by the au- 
thority of the State, we regard as occupying the same position, 
with respect to the paramount power and duty of the State to 
promote and protect the public good, as does the right of the 
citizen to the possession and enjoyment of his land under his 
patent or contract with the State, and it can no more interpose 
any obstruction in the way of their just exertion. Such ex- 
ertion we hold to be not within the inhibition of the Constitu- 
tion, and no violation of a contract. The power of a State, 
in the exercise of eminent domain, to extinguish immediately 
a franchise it had granted, appears never to have been directly 
brought here for adjudication, and consequently has not been 
heretofore formally propounded from this court; but in Eng- 
land, this power, to the fullest extent, was recognized in the 
case of the Governor and Company of the Cast Plate Manutfac- 
turers v. Meredith, 4 Term Reports, 794, and Lord Kenyon, 
especially in that case, founded solely upon this power the en- 
tire policy and authority of all the road and canal laws of the 
kingdom. 

The several State decisions cited in the argument, from 3 
Paige’s Chancery Reports, p. 45, from 23 Pickering, p. 361, 
from 17 Connecticut Reports, p. 454, from 8 New Hampshire 
Reports, p. 398, from 10 New Hampshire Reports, p. 371, and 
11 New Hampshire Reports, p. 20, are accordant with the de- 
cision above mentioned, from 4 Durnford and East, and entirely 
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supported by it. One of these State decisions, namely, the 
sase of the Enfield 'Toll-Bridge Company v. The Hartford 
and New Haven Railroad Company, 17 Connecticut Reports, 
places the principle asserted in an attitude so striking, as seems 
to render that case worthy of a separate notice. ‘The legisla- 
ture of Connecticut, having previously incorporated the Enfield 
Bridge Company, inserted, in a charter subsequently granted 
by them to the Hartford and Springfield Railroad Company, 
a provision in these words, —‘‘ That nothing therein con- 
tained shall be construed to prejudice or impair any of the 
rights now vested in the Enfield Bridge Company.” ‘This 
provision, comprehensive as its language may seem to be, 
was decided by the Supreme Court of the State as not em- 
bracing any exemption of the Bridge Company from the legis- 
lative power of eminent domain, with respect to its franchise, 
but to declare this, and this only, — that, notwithstanding the 
privilege of constructing a railroad from Hartford to Springfield 
in the most direct and feasible route, granted by the latter char- 
ter, the franchise of the Enfield+ Bridge Company should re- 
main as inviolate as the property of other citizens of the State. 
These decisions sustain clearly the following positions, com- 
prised in this summary given by Chancellor Walworth, 3 Paige’s 
Reports, p. 73, where he says, that, ‘“ notwithstanding the grant 
to individuals, the eminent domain, the highest and most exact 
idea of property, remains in the government, or in the aggre- 
gate body of the people in their sovereign capacity; and they 
have a right to resume the possession of the property in the 
manner directed by the constitution and laws of the State, 
whenever the public interest requires it. This right of re- 
sumption may be exercised, not only where the safety, but also 
where the interest, or even the expediency, of the State is con- 
cerned.” In these positions, containing no exception with re- 
gard to property in a franchise (an exception which we should 
deem to be without warrant in reason), we recognize the true 
doctrines of the law as applicable to the cases before us. In 
considering the question of constitutional power, — the only 
question properly presented upon these records, — we institute 
no inquiry as to the adequacy or inadequacy of the compensa- 
tion allowed to the plaintiffs in error for the extinguishment of 
their franchise ; nor do we inquire into the conformity between 
the modes prescribed by the statutes of Vermont and the pro- 
ceedings which actually were adopted in the execution of those 
statutes ; these are matters regarded by this‘court as peculiarly 
belonging to the tribunals designated by the State for the exer- 
cise of her legitimate authority, and as being without the prov- 
ince assigned to this court by the Judiciary Act. 
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Upon the whole, we consider the authority claimed for the 
State of Vermont, and the exertion of that authority which has 
occurred under the provisions of the statutes above mentioned, 
by the extinguishment of the franchise previously granted the 
plaintiffs, as set forth upon the records before us, as presenting 
no instance of the impairing of a contract, within the meaning 
of the tenth section of the first article of the Constitution, and 
consequently no case which is proper for the interposition of 
this court. The decisions of the Supreme Court of Vermont 
are therefore affirmed. 


Mr. Justice McLEAN. 


As this is a constitutional question of considerable practical 
importance, I will state, succinctly, my general views on the 
subject. 

The West River Bridge, under the statutes of Vermont, was 
appropriated to public purposes. And it is alleged that the 
charter under which the bridge was built and possessed by 
such appropriation was impaired. Our inquiry is limited to 
this point. For whatever injury the proceeding may have 
done to the interests of the corporation, unless its contract 
with the State was impaired, we have no jurisdiction of the 
case. 

The power in a State to take private property for public use 
is undoubted. It is an incident to sovereignty, and its exercise 
is often essential to advance the public interests. This act is 
done under the regulations of the State. If those regulations 
have not been strictly observed, that is not a matter of inquiry 
for this court. The local tribunals have the exclusive power 
in such cases. 

This act by a State has never been held to impair the obli- 
gations of the contract by which the property appropriated was 
held. ‘The power acts upon the property, and not on the con- 
tract. A State cannot annul or modify a grant of land fairly 
made. But it may take the land for public use. This is done 
by making compensation for the property taken, as provided 
by law. But if it be an appropriation of property to public 
use, it cannot be held to impair the obligations of the con- 
tract. 

It is insisted, that this was a pretended exercise of the power 
of the eminent domain, with the view of destroying the force 
and obligation of the plaintiffs’ charter. 

This whole proceeding was under a standing law of the 
State, and it was sanctioned, on an appeal, by the Supreme 
Court of the State. A procedure thus authorized by law, and 
sanctioned, cannot be lightly regarded. It has all the solem- 
nities of a sovereign act. 
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But it is said that the franchise of the plaintiff cannot be de- 
nominated property ; that ‘it included the grant of no property 
real or personal ; that it lay in grant, and not in livery.” 

If the action of the State had been upon the franchise only, 
this objection would be unanswerable. The State cannot 
modify or repeal a charter for a bridge, a turnpike-road, or a 
bank, or any other private charter, unless the power to do so 
has been reserved in the original grant. But no one doubts 
the power of the State to take a banking-house for public use, 
or any other real or personal property owned by the bank. In 
this respect, a corporation holds property subject to the eminent 
domain, the same as citizens. The great object of an act of 
incorporation is, to enable a body of men to exercise the facul- 
ties of an individual. Peculiar privileges are sometimes vested 
in the body politic, with the view of advancing the conven- 
ience and interests of the public. 

The franchise no more than a grant for land can be annulled 
by the State. These muniments of right are alike protected. 
But the property held under both is held subject to a public 
necessity, to be determined by the State. In either case, the 
property being taken renders valueless the evidence of right. 
But this does not, in the sense of the Constitution, impair the 
contracts. "The bridge and the ground connected with it, to- 
gether with the right of exacting toll, are the elements which 
constitute the value of the bridge. The situation and produc- 
tiveness of the soil constitute the value of land. In both cases, 
an estimate is made of the value, under prescribed forms, and 
it is paid when the property is taken for public use. And in 
these cases the evidences of right are incidents to the property. 

No State could resume a charter, under the power of appro- 
priation, and carry on the functions of the corporation. A 
bank charter could not be thus taken, and the business of the 
bank continued for public purposes. Nor could this bridge 
have been taken by the State, and kept up by it, as a toll- 
bridge. This could not be called an appropriation of private 
property to public purposes. ‘There would be no change in the 
use, except the application of the profits, and this would not 
bring the act within the power. ‘The power must not only be 
exercised bond fide by a State, but the property, not its prod- 
uct, must be applied to public use. 

[t is argued, that, if the State may take this bridge, it may 
transfer it to other individuals, under the same or a different 
charter. This the State cannot do. It would in effect be 
taking the property from A to convey it to B. The public 
purpose for which the power is exerted must be real, not pre- 
tended. If in the course of time the property, by a change of 
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circumstances, should no longer be required for public use, it 
may be otherwise disposed of. But this is a case not likely to 
occur. ‘The legality of the act depends upon the facts and cir- 
cumstances under which it was done. If the use of land taken 
by the public for a highway should be abandoned, it would re- 
vert to the original proprietor and owner of the fee. 

It is objected that this bridge, being owned by a corporation 
and used by the public, does not come within the designation 
of private property. All property, whether owned by an indi- 
vidual or individuals, a corporation aggregate or sole, is within 
the term. In short, all property not public is private. 

The use of this bridge, it is contended, is the same as before 
the act of appropriation. The public use the bridge now as 
before the act of appropriation. But it was a toll-bridge, and 
by the act it is made free. The use, therefore, is not the same. 
The tax assessed on the citizens of the town, to keep up and 
pay for the bridge, may be impolitic or unjust ; but that is not 
a matter for the consideration of this court. 

It is supposed, if this power is sustained by the State of Ver- 
mont, it will be in the power of a State to seize the evidences 
of its indebtment in the hands of its citizens, or within its juris- 
diction, have their value assessed, and, by paying the amount, 
extinguish them. Such a case bears no analogy to the one be- 
fore us. ‘The contract only is acted upon in the case supposed. 
The obligation to pay the money by the State is materially im- 
paired, which brings the case within the Constitution. But 
the appropriation of property affects the contract or title by 
which it is held only incidentally. This, it is said, is an ex- 
tremely technical distinction, and is not sustainable, as it ena- 
bles a State to do indirectly what the Constitution prohibits. 

However nice the distinction may seem to be, when exam- 
ined it will be found substantial. 

The power of appropriation by a State has never been held 
by any judicial tribunal as impairing the obligation of a con- 
tract, in the sense of the Constitution. And this power has 
been frequently exercised by all the States, since the adoption 
of the Constitution. In the fifth article of the amendments to 
the Constitution it is declared, “ Nor shall private property be 
taken for public use without just compensation.” This refers 
to the action of the federal government, but a similar provision 
is contained in all the State constitutions. Now the Constitu- 
tion does not prohibit a State from impairing the obligation of 
a contract unless compensation be made, but the inhibition is 
absolute. So that if such an act come within the prohibition, 
the act is unconstitutional. But this power has been exercised 
by the States, since the foundation of the government, and no 
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one has supposed that it was prohibited by that clause in the 
Constitution which inhibits a State “from impairing the obli- 
gations of a contract.” 

The only reasonable result, therefore, to which we can come 
is, that the power in the State is an independent power, and 
does not come within the class of cases prohibited by the Con- 
stitution. 

This view gives effect to the Constitution in imposing a sal- 
utary restraint upon legislation affecting contracts, but leaves 
the States free in their exercise of the eminent domain, which 
belongs to their sovereignties, is essential for the advancement 
of internal improvements, and acts only upon property within 
their respective jurisdictions. The powers do not belong to 
the same class. That which acts upon contracts and impairs 
their obligation only is prohibited. 


Mr. Justice WOODBURY. 


In the decisions of this court on constitutional questions 
it has happened frequently, that, though its members were 
united in the judgment, great differences existed among them 
in the reasons for it, or in the limitations on some of the prin- 
ciples involved. Hence it has been customary in such cases 
to express their views separately. I conform to that usage in 
this case the more readily, as it is one of the first impression 
before this tribunal, very important in its consequences, as 
a great landmark for the States as well as the general govern- 
ment, and, from shades of difference and even conflicts in opin- 
ion, will be open to some misconstruction. 

I take the liberty to say, then, as to the cardinal principle 
involved in this case, that, in my opinion, all the property in a 
State is derived from, or protected by, its government, and 
hence is held subject to its wants in taxation, and to certain 
important public uses, both in war and peace. Vattel, B. 1, 
ch. 20, § 244; 2 Kent, Comm. 270; 37 Am. Jurist, 121; 
1 Bl. Comm. 139; 3 Wils. 303; 3 Story on Const. 661; 3 
Dallas, 95. Some ground this public right on sovereignty. 
2 Kent, Comm. 339; Grotius, B. 1, ch. 1, § 6. Some, on neces- 
sity. 2 Johns. Ch. 162; 11 Wend. 51; 14 Wend. 51; 1 Rice, 
383; Vanhorne’s Lessee v. Dorrance, 2 Dallas, 310; Dyer >». 
Tuscaloosa Bridge, 2 Porter, 303; Harding v. Goodlett, 3 Yer- 
ger, 53. Some, on implied compact. Raleigh & Gaston Rail- 
road Co. v. Davis, 2 Dev. & Bat. 456; 2 Bay, 36, in 8. Car. ; 
3 Yerger, 53. Where a charter is granted after laws exist to 
condemn property when needed for public purposes, others 
might well rest such a right on the hypothesis, that such laws 
are virtually a part and condition of the grant itself, as much as 
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if inscribed in it, totidem verbis. Towne v. Smith, 1 Wood- 
bury & Minot, 134; 2 Howard, 608, 617; 1 Howard, 311; 
3 Story on Const. $$ 1377, 1378, que@re. 

But, however derived, this eminent domain exists in all gov- 
ernments, and is distinguished from the public domain, as that 
consists of public lands, buildings, &c., owned in trust exclu- 
sively and entirely by the government (3 Kent, Comm. 339 ; 
Memphis v. Overton, 3 Yerger, 389), while this consists only in 
the right to use the property of others, when needed, for certain 
public purposes. Without now going further into the reasons or 
extent of it, and under whatever name it is most appropriately 
described, I concur in the views of the court, that it still remains 
in each State of the Union in a case like the present, having 
never been granted to the general government so far as respects 
the public highways of a State, and that it extends to the taking 
for public use for a road any property in the State, suitable and 
necessary for it. ‘Tuckahoe Canal case, 11 Leigh, 75; 11 Pe- 
ters, 560; 20 Johns. 724; 3 Paige, Ch. 45; 7 Pick. 459. But 
whether it could be taken without compensation, where no 
provision exists like that in the fifth amendment of the Consti- 
tution of the United States, or that in the Vermont constitu- 
tution, somewhat similar, is a more difficult question, and on 
which some have doubted. 4 D. & E. 794; 1 Rice, 383; 
3 Leigh, 337. I do not mean to express any opinion on this, 
as it is not called for by the facts of this case. But compensa- 
tion from the public in such cases prevails generally in modern 
times, and certainly seems to equalize better the burden. 2 Dal- 
las, 310; Pisce. Bridge v. Old Bridge, 7 N. Hamp. 63; 4 D. & E. 
794; 1 Nott & McCord, 387; Stokes et al. v. Sup. Ass. Co., 
3 Leigh, 337; 11 Leigh, 76; Hartford Bridge, 17 Conn. 91; 
Vattel, B. 1, ch. 20, § 244; 3 Paige, Ch. 45; 2 Dev. & Bat. 
451; 2 Kent, Comm. 339, note; Lex. & Oh. Railroad case, 
8 Dana, 289. 

Nor shall I stop to discuss whether it is on this principle 
of the eminent domain alone, that private property has always 
been taken for highways in England, on making compensation, 
so as to be a precedent for us. This was done there former- 
ly, not as here, but by a writ ad quod damnum, aud it was for 
ages issued before the grant of any new franchise by the king, 
whether a road, ferry, or market; and the inquiry related to 
the damage by it, whether to the public or individuals. Fitz. 
N. B. 221; 3 Bac. Abr., Highways, A. 

Nor were alterations in roads, or even the widening or dis- 
continuing of them, allowed without it. Thomas v. Sorrel, 
Vaughan, 314, 348, 349; Cooke, ch. 267; 6 Barn. & Ald. 
566. 
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But in modern times Parliament, by various laws, have au- 
_ thorized all these, after inquiry and compensation awarded 
by certain magistrates. 1 Burr. 263; Camp. 648; Cro. Car. 
266, 267; 5 Taunt. 634; Domat, B. 1, t. 8, $2; 7 Adol. & 
Ellis, 124. 

And thus, notwithstanding the theoretical omnipotence of 
Parliament, private rights and contracts have been in these par- 
ticulars, about compensation and necessity for public use, as 
much respected in England as here. 

So as to railroad companies, as well as turnpikes, under pub- 
lic trustees, and as to common highways; the former are often 
authorized there to erect bridges, and carry their roads over 
turnpikes and other highways; but it is on certain conditions, 
keeping them passable in that place or near, and on making 
compensation. Kemp v. L. & B. Railway Co., 1 Railway 
Cases, 505, and Attorney-General v. The L. & S. Railroad, 
1 ib. 302, 224; 2 ib. 711; 1 Gale & D. 324; 2 ib. 1; 4 Ju- 
rist, 966; 5 ib. 652; 9 Dowling, P. C. 563; 7 Adol. & Ellis, 
124; 3 Maule & Selw. 526; 11 Leigh, 42. 

But I freely confess, that no case has been found there by 
me exactly in point for this, such as the taking of the road 
or bridge of one corporation for another, or of taking for 
the public a franchise of individuals connected with them. 
Though, at the same time, I have discovered no prohibition of 
it, either on principle or precedent, if making compensation 
and following the mode prescribed by statute. 

The peculiarity in the present case consists in the facts, that 
a part of the property taken belonged to a corporation of the 
State, and not to an individual, and a part was the franchise 
itself of the act of incorporation. 

I concur in the views, that a corporation created to build a 
bridge like that of the plaintiffs in error is itself, in one sense, 
a franchise. 2 Bl. Comm. 37; Bank of Augusta v. Earle, 
13 Peters, 596; 4 Wheat. 657: 7 Pick. 394; 11 Peters, 474, 
A54, 472, 490, 641, 645: 11 Leigh, 76; 3 Kent, Comm. 459. 
And, in another sense, that it possesses franchises incident to 
its existence and objects, such as powers to erect the bridge 
and to take tolls. See same cases. 

I concur in the views, also, that such a franchise as the ineor- 
poration is a species of property. 7 N. Hamp. 66; Tuckahoe 
Canal Co. v. Tuckahoe & Camb. Railroad Co., 11 Leigh, 76. 
It is a legal estate vested in,the corporation. 4 Wheat. 700; 
11 Peters, 560. But it is often property distinct and inde- 
pendent of the other property in land, timber, goods, or choses 
in action, which a corporation, like a body not artificiel, may 
own. 3 Bland, 449; 11 Leigh, 76. 

VOL. VI. 46 

















542 SUPREME COURT. 





The West Rives Bridge Company v. Dix et al. 


It is , also property subject to he sold, sometimes even on ex- 
ecution (Nemb., 4 Mass. 495; 11 Peters, 434), and may be 
devised or inherited. 17 Conn. 60. And while I accede to the 
principle urged by the counsel for the bridge, that the act of 
Incorporation in this case was a contract, or in the nature of 
one between the State and its members (1 Mylne & Craig, 
162; 4 Peters, 514, 560: Lee v. Nailer, 2 You. & Coll. 618; 
King v. Pasmoor, 3 D. & EK. 246; Woodward v. Dartmouth 
College, 4 Wheat. 628; 7 Cranch, 164; Terrett v. Tayler, 
9 Cranch, 43, 52: 9 Wend. 351; 11 Peters, 257; Canal Co. 
«. Railroad, 4 Gill & Johns. 146; 3 Kent, Comm. 459; Enfield 
Toll-Bridge case, 17 Conn. 40; 1 Greenleaf, 79; 8 Wheat. 
464: 10 Conn. 522; Peck, 269; 1 Alabama, 23; 2 Stewart, 
30), I concur in the views of the court, that this or other prop- 
erty of corporations may be taken for the purpose of a high- 
way, under the right of eminent domain, and that the laws of 
Vermont authorizing it are not in that respect and to that extent 
violations of the obligation of any contract made by it with 
the corporation. Bradshaw v. Rodgers, 20 Johns. 103, 742 ; 
The T¥ust. of Belf. Ac. v. Salmond, 2 Fairf. 113: Enfield 
Bridge case, 17 Conn. 40, 45, 61; 3 Paige, Ch. 45: Charles 
River Bridge v. Warren Bridge, 7 Pick. 394, 399: S. C., 
11 Peters, 474; 1 Bland, 449; Bellona Co. case, 3 Bland, 449. 

Because there was no covenant or condition in the charter 
or contract, that the property owned by it should not be liable 
to be taken, like all other property in the State, for public uses 
in highways. 7 N. Hamp. 69; 4 Wheat. 196; Jackson v. 
Lamphire, 3 ese 289. 

Because, without such covenant, all their property, as prop- 
erty, must be liable to proper public uses, either by necessity, 
or the sovereignty of the State over it, or by implied agreement. 

And because, on a like principle, taxes may be imposed 
on such property, as well as all other property, though com- 
ing by grant from the State, and may be done without vio- 
lating the obligation of the contract, when there is no bonus 
paid or stipulation made in the charter not to tax it. ‘This is 
well settled. 5 Barn. & Ald. 157; 2 Railway Cases, 17 arg. 
23; 7 Cranch, 164; New Jersey v. Wilson, 4 Peters, 511; Prov- 
idence Bank v. Billings, 11 Peters, 567, Shaw, C. J.. in Charles 
River Bridge v. Warren sal ot Gordon v. Appeal Tax Court, 
3 Howard, 146; 12 Mass. 252; 4 Wheaton, 699: 4 Gill & 
Johns. 132, 153; Williams v. Bates 4D. & E. 2. The 
grantees are presumed to know all these legal incidents or 
liabilities, and they being implied in the grant or contract, 
their happening is no violation of it. 8 Peters, 281, 287; 
11 Peters, 641, 644; 3 Paige, 72. 
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Vattel says, — ‘The property of certain things is given up 
to the individuals only with this reserve.” B. 1, ch. 20, $ 244. 
In England anciently, when titles of land became granted 
with immunities from numerous ancient services, it was still 
considered that such lands were subject by implication, under 
a certain trinoda necessitas, to the expenses of repair of bridges 
as well as forts, and of repelling invasion. 'Tomlins, Dict., 
Trinoda Necessitas ; 3 Bac. Abr., Highways, A. 

Even the right to a private way is sometimes implied in a 
grant, from necessity. Cro. Jac. 189; 8 D. & E. 50; 4 Maule 
& Selw. 387; 1 Saund. 322, note. 

It is laid down, also, by Justice Story, that “a grant of a 
franchise is not in point of principle distinguishable from a 
grant of any other property.” Dartmouth College v. Wood- 
ward, 4 Wheat. 699, 701. 

I concur, therefore, in the further views, that the corporation 
as a franchise, and all its powers as franchises, both being prop- 
erty, may for these and like reasons, in proper cases, be taken for 
public use for a highway. Pierce v. Somersworth, 10 N. 
Hamp. 370; 11 N. Hamp. 20; Piscat. Bridge v. N. Hamp. 
Bridge, 7 N. Hamp. 35, 66; 8 N. Hamp. 398, 143; 11 Peters, 
645; Story J., in Warren Bridge v. Charles River Bridge; 2 
Kent, Comm. 340, note ; 2 Peters, 658; 5 Paige, Ch. 146; 1 
Rice, 383; 2 Porter, 296; 7 Adol. & Ellis, 124; 3 Yerger, 41: 
2 Fairf. 222; 23 Pick. 360; J. Bonaparte v. C. Railroad, 
Baldw. C. C. 205; Tuckahoe Canal Co. v. The T. & J. 
River Railroad Co., 11 Leigh, 42; Enfield Bridge Co. v. Hart- 
ford & New Haven Railroad, 17 Conn. 40; Armington v. Bar- 
net, 15 Vermont, 745, and 16 Vermont, 446, this case’; 3 Cow- 
en, 733, 754: 11 Wendell, 590; Lex. & Oh. Railroad case, 
8 Dana, 289; 18 Wend. 14. 

It must be confessed, that some surprise has been felt to find 
this doctrine so widely sustained, and in so many of the States, 
and yet no exact precedent existing in England. 

But in relation to it here, [ am constrained, in some respects, 
to differ from others, and, as at present advised, agree to the 
last proposition, concerning the taking of the franchise itself 
of a corporation, only when the further exercise of the fran- 
chise as a corporation is inconsistent or incompatible with the 
highway to be laid out. 

It is only under this limitation as to the franchisetitself, that 
there seems to be any of the necessity to take it which, it will 
be seen in the positions heretofore and hereafter explained. 
should exist. Nor do I agree to it with that limitation, with- 
out another, —that it must be in cases where a clear intent Is 
manifested in the laws, that one corporation and its uses shall 
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yield to another, or another public use, under the supposed 
superiority of the latter and the necessity of the case. 4 Gill 
& Johns. 108, 150; Barbour v. Andover, 8 N. Hamp. 398. 

Within these limitations, however, the acts of incorporation 
and all corporate franchises appear to me to possess no more 
immunity from reasonable public demands for roads and taxes, 
than the soil and freehold of individuals. 

The land may come by grant or patent from the State, as 
well as the corporation, and both the grant and corporation 
may be contracts. But they are contracts giving rights of 
property, held, and of course understood to be held, subject to 
those necessary burdens and services and easements to which 
all other property is liable. And it is neither inconsistent with 
the grant of them, nor a violation of the contract contained in 
them, to impose those burdens and easements, unless an ex- 
press agreement has been made to the contrary by the State 
in the act of incorporation or grant, as is sometimes done in 
respect to taxation. But where the corporation, as a franchise, 
or its powers as franchises, can still be exercised usefully or 
profitably, and the highway be laid out as authorized, I see no 
reasons why these franchises should then be condemned or 
taken. The property owned by a banking or manufacturing 
corporation may, for instance, be condemned for highways, 
necessarily, where situated on a great line of travel; but why 
should their franchises be, if their continued existence and use 
may be feasible and profitable, and one not inconsistent with 
the taking and employment of their other property for a pub- 
lic highway? 

In this instance, however, as a fact, the franchise was estab- 
lished and seems to be useful only in one locality. The con- 
tinuance of it elsewhere than at this spot would be of no 
benefit to individual members or the public. If the bridge 
itself and land of the corporation at that place were taken, it 
was better for the latter that the franchise should be taken 
with them, if enhancing the damages any, because, unlike a 
bank or manufacturing company, the corporation could not do 
business to advantage elsewhere, even within the limited four 
miles, as there was no road elsewhere within their grant. 
The law of Vermont, too, was clear, that the toll-bridge might 
be made to give way for a free highway. It is, therefore, 
only under the particular circumstances and nature of this case, 
that, in my apprehension, the taking of the franchise itself was 
not a violation of the contract. For, under different circum- 
stances, if a franchise be taken and condemned for a highway, 
when not connected locally with other property wanted, when 
it can be exercised on ordinary principles elsewhere, when not 
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in some respects incident to, or tied up with, the particular 
property and place needed, I am not now prepared to uphold it. 
I am even disposed to go further, and say, that if any property 
of any kind is not so situated as to be either in the direct path 
for a public highway, or be really needed to build it, the incli- 
nation of my mind is, that it cannot be taken against the con- 
sent of the owner. Because, though the right of eminent 
domain exists in some cases, it does not exist in all, nor as to 
all property, but probably as to such property only as, from its 
locality and fitness, is necessary to the public use. Semb., 
4 Mylne & Craig, 116; Webb v. Manch. & Leeds Railway Co., 
1 Railway Cases, 576. 

It may be such, not only for the bed of the road, but per- 
haps for materials in gravel, stone, and timber, to build it with. 
Yet even then it must be necessary and appropriate as inci- 
dents. 2 Dev. & Bat. 462; 13 East, 200. 

And also, for aught I now see, circumstances must, from its 
locality and the public wants, raise an urgent necessity for it. 
“The public necessities’ are spoken of usually as the fit 
occasion to exercise the power, if it be not derived from them 
in a great degree, and the reason of the case is confined to 
them. (See cases before. ) 

The ancient trinoda necessitas extended to nothing beyond 
such necessity. 

Indeed, without further examination, I fear that even these 
limitations may not be found sufficient in some kinds of public 
highways, — such as railroads, for instance. And I must hear 
more in support of this last position before acquiescing in their 
right to take, im invitum, all the materials necessary to build 
such roads, —as the timbers on which their rails are laid, or 
the iron for the rails themselves. 

Nor do I agree that, in all cases of a public use, property 
which is suitable or appropriate can be condemned. The pub- 
lic use here is for a road, and the reasoning and cases are con- 
fined chiefly to bridges and roads, and the incidents to war. 
But the doctrine, that this nght of eminent domain exists for 
every kind of public use, or for such a use when merely con- 
venient, though not necessary, does not seem to me by any 
means clearly maintainable. It is too broad, too open to abuse. 
Where the public use is one general and pressing, like that 
often in war for sites of batteries, or for provisions, little doubt 
would exist as to the right. Salus populi suprema est lec. 
So as to a road, if really demanded in particular forms and 
places to accommodate a growing and changing community, 
and to keep up with the wants and improvements of the age, 
—such as its pressing demands for easier social intercourse, 
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quicker political communication, or better internal trade, — and 
advancing with the public necessities from blazed trees to 
bridle-paths, and thence to wheel-roads, turnpikes, and _ rail- 
roads. 

But when we go to other public uses, not so urgent, not 
connected with precise localities, not difficult to be provided for 
without this power of eminent domain, and in places where it 
would be only convenient, but not necessary, I entertain strong 
doubts of its applicability. Who ever heard of laws to con- 
demn private property for public use, for a marine hospital or 
state prison ? 

So a custom-house is a public use for the general govern- 
ment, and a court-house or jail for a State. But it would be 
difficult to find precedent or argument to justify taking private 
property, without consent, to erect them on, though appropriate 
for the purpose. No necessity seems to exist, which is suf- 
ficient to justify so strong a measure. A particular locality as 
to a few rods in respect to their site is usually of no conse- 
quence ; while as to a light-house, or fort, or wharf, or high- 
way between certain termini, it may be very important and 
imperative. Tam aware of no precedents, also, for such seiz- 
ures of private property abroad, for objects like the former, 
though some such doctrines appear to have been advanced in 
this country. 3 Paige, 45. Again, many things belonging to 
bridges, turnpikes, and railroads, where public corporations for 
some purposes, are not, like the land on which they rest, local 
and peculiar and public, in the necessity to obtain them by 
the power of the eminent domain. Such seem to be cars, 
engines, &c., if not the timber for rails, and the rails them- 
selves. Gordon v. C. & J. Railway Co., 2 Railway Cases, 
809. 

Such things do not seem to come within the public exigency 
connected with the roads which justifies the application of the 
principle of the eminent domain. Nor does even the path for 
the road, the easement itself, if the use of it be not public, but 
merely for particular individuals, and merely in some degree ben- 
eficial to the public. On the contrary, the user must be for the 
people at large, — for travellers, — for all, — must also be com- 
pulsory by them, and not optional with the owners, — must be a 
right by the people, not a favor, — must be under public reg- 
ulations as to tolls, or owned, or subject to be owned, by the 
State, in order to make the corporation and object public, for 
a purpose like this. 3 Kent, Comm. 270; Railroad Co. v. Chap- 
pell, 1 Rice, 383; Memphis v. Overton, 3 Yerger, 53; King 
v. Russell, 6 Barn. & Cres. 566; King v. Ward, 4 Adol. & 
Ellis, 384. 
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It is not enough that there is an act of incorporation for 
a bridge, or turnpike, or railroad, to make them public, so as 
to be able to take private property constitutionally, without 
the owner’s consent; but their uses, and object, or interests, 
must be what has just been indicated, — must in their essence, 
and character, and liabilities, be public within the meaning of 
the term ‘ public use.” There may be a private bridge, as 
well as private road, or private railroad, and this with or with- 
out an act of incorporation. 

In the present instance, however, the use was to be for the 
whole community, and not a corporation of any kind. The 
property was taken to make a free road for the people of the 
State to use, and was thus eminently for a public use, and 
where there had before been tolls imposed for private profit 
and by a private corporation so far as regards the interest in 
its tolls and property. 

And the only ground on which that corporation, private in 
interest, was entitled in any view originally to condemn land 
or collect tolls was, that the use of its bridge was public, — was 
open to all and at rates of fare fixed by the legislature and not 
by itself, and subjected to the revision and reduction of the 
public authorities. 

It may be, and truly is, that individuals and the public are 
often extensively benefited by private roads, as they are by 
mills, and manufactories, and private bridges. But such a 
benefit is not technically nor substantially a public use, unless 
the public has rights. 1 Rice, 388. And in point of law it 
seems very questionable as to the power to call such a corpora- 
tion a public one, and arm it with authority to seize on private 
property without the consent of its owners. 

I exclude, therefore, all conclusions as to my opinions here 
being otherwise than in conformity to these suggestions; 
though when, as in the present case, a free public use in a high- 
way and bridge is substituted for a toll-bridge, and on a long 
or great and increasing line of public travel, and thus vests both 
a new benefit and use, and a more enlarged one, in the public, 
and not in any few stockholders, [ have no doubt that these 
entitle that public for such a use to condemn private property, 
whether owned by an individual or a corporation. Boston W. 
P. Co. v. B. & W. Railroad Corp., 23 Pick. 360. And it is 
manifest that unless such a course can be pursued, the means 
of social and commercial intercourse might be petrified, and 
remain for ages, like the fossil remains in sandstone, unaltered, 
and the government, the organ of a progressive community, 
be paralyzed in every important public improvement. 2 Dev. 
& Bat. 456; 1 Rice, 395; 8 Dana, 309. 
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I exclude, also, any inference, that, in assenting to the doc- 
trine, that an act of incorporation for a toll-bridge is a contract, 
giving private interests and rights as well as public ones, and 
thereby not allowing a State to take the private ones or alter 
them, unless for some legitimate public use, or by consent, as 
laid down in 4 Wheat. 628, I can or do assent to the doctrine 
of some of the judges there in respect to public offices being 
such contracts as not to be changed or abolished by a State on 
public considerations, without incurring a violation of the con- 
tract. 

I should be very reluctant to hold, till further advised, that 
public offices are not, like public towns, counties, &c., mere 
political establishments, to be abolished or changed for political 
considerations connected with the public welfare. 9 Cranch, 
43. The salaries, duration, and existence of the offices them- 
selves seem to be exclusively public matters, open to any mod- 
ification which the representatives of the public may decide to 
be necessary, whenever no express restriction on the subject 
has been imposed in the constitution or laws. Que@re. Hoke 
v. Henderson, 4 Dev. 1. 

This would seem the implied condition of the office or con- 
tract, as much as that it may be taxed by the government 
under which it is held, though not by other governments so 
as to impair or obstruct it. See, as to the last, McCulloch v. 
Maryland, 4 Wheat. 316; Weston v. The C. C. of Charles- 
ton, 2 Peters, 449; Dobbins v. Comm. of Erie City, 16 Pe- 
ters, 435. 

Finally, I do not agree that even this franchise, as property, 
can be taken from this corporation without violating the con- 
tract with it, unless the measure was honest, bona fide, and 
really required for what it professed to be, beside being, as be- 
fore remarked, proper, on account of the locality and nature of 
this property, to be condemned for this purpose. 

And though I agree, that, for most cases and purposes, the 
public authorities in a State are the suitable judges as to this 
point, and that the judiciary only decide if their laws are con- 
stitutional (2 Kent, Comm. 340; 1 Rice, 383); that the legis- 
lature generally acts for the public in this (2 Porter, 303; 3 BI. 
Comm. 139, note; 4 D. & E. 794, 797); that road agents 
are their agents, under this limitation (1 Rice, 383); yet [am 
not prepared to agree, that if, on the face of the whole pro- 
ceedings, — the law, the report of commissioners, and the doings 
of the courts, — it is manifest that the object was not legitimate, 
or that illegal intentions were covered up in forms, or the 
whole proceedings a mere “ pretext,’ our duty would require 
us to uphold them. Ibid.; Rice, 391. In England, though 
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this power exists, yet if used maliciously or wantonly, it is 
held to be void. Boyfield v. Porter et al., 13 East, 200. 

In this case, however, while the fairness of it is impeached 
_ by the plaintiffs in error, yet on the record the object avowed 
is legal. It was to make travel free where it was before taxed, 
and the bridge, though remote from the changes desired in the 
old road, was still situated on the great line of travel over it, 
and not merely by color and finesse connected, and, from in- 
creases in population and business, seemed proper to be made 
free at the expense of the town or county. 

Nor on the face of the record do the proceedings seem void, 
because the assessment may have been without a jury, when 
it was made by the legal officers, appointed for that purpose. 
3 Peters, 280; 2 Dev. & Bat. 451, 460; Beekman v. Sar. 
Railroad, 3 Paige, Ch. 45. Nor void as made by the commis- 
sioners without notice, when the return states notice, and when 
there was a full hearing enjoyed by all before the court on 
the report. 

Nor void because the compensation was too small to the 
corporation, — as it was assessed in conformity to law, — or too 
burdensome to the town alone to discharge, though the last 
might well have been flung on a larger number, like a county. 
10 N. Hamp. 370; Tomlins, Dict., Ways, 2; 1 Rice, 392. Nor 
because the commissioners take a fee instead of an easement, 
when the legislature provide for a fee as more expedient. 
2 Dev. & Bat. 451, 467. Nor because some of the property 
condemned was personal, whén it was mixed with the real, 
and when real or personal, if needed and appropriate, may 
at times be liable. 1 Rice, 383. 

With these explanations, I would express my concurrence in 
the judgment of the court. 





Mr. Justice WAYNE delivered a dissenting opinion. 


Order. 


The West River Bridge Company, Plaintiffs in error, v. Joseph 
Dix, and the Towns of Brattleboro’ and Dummerston in the 
County of Windham. 


This cause came on to be heard on the transcript of the 
record from the Supreme Court of Judicature of the State of 
Vermont, and was argued by counsel. On consideration where- 
of, it is now here ordered and adjudged by this court, that the 
judgment of the said Supreme Court in this cause be and the 
same is hereby aflirmed, with costs. 
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The West River Bridge Company, Plaintiffs in error, v. The 
Towns of Brattleboro’ and Dummerston, in the County of 
Windham, and Joseph Dix, Asa Boyden, and Phineas Under- 
wood. 


This cause came on to be heard on the transcript of the 
record from the Supreme Court of Judicature of the State 
of Vermont, and the Chancellor of the first Judicial Circuit of 
the said State of Vermont, and was argued by counsel. On 
consideration whereof, it is now here ordered and adjudged by 
this court, that the judgment of the said Supreme Court of 
Judicature and Chancellor of the first Judicial Circuit of the 
State of Vermont in this cause be and the same is hereby 
aflirmed, with costs. 





Cuartes Patterson, APPELLANT, vt. Epmunp P. Gaines anp WIFE.* 


The opinion of this court in the case of Gaines v. Relf and Chew, (2 Howard 
619,) reviewed. 

A court of equity can decide the question whether or not a party is the heir of a 
deceased person. It is not necessary to send the issue of fact to be tried by a 
court of law. 

Where a marriage took place in Pennsylvania, it must be proved by the laws of 
Pennsylvania. In that State it is a civil contract, to be completed by any words 
in the present tense, without regard to form, and every intendment is made in 
favor of legitimacy. 

Where the complainant in a bill offers to receive an answer without oath, and the 
defendant accordingly filed the answer without oath, denying the allegations of 
the bill, the complainant is not put to the necessity, according to the general 
rule, of contradicting the answer by the evidence of two witnesses or of one 
witness with corroborating circumstances. ‘The answer, being without oath, is 
not evidence, and the usual rule does not apply. 

In this case, however, even if the answer had been under oath and had denied the 
allegations of the bill, yet there is sufficient matter in the evidence of one wit- 
ness, sustained by corroborating circumstances, to support the bill. 

A marriage may be proved by any one who was present and can identify the 
parties. If the ceremony be performed by a person habited as a priest, and 
_ verba de presenti, the person performing the ceremony must be presumed to 

ave been a clergyman. 

If the fact of marriage be proved, nothing can impugn the legitimacy of the issue, 
short of the proof of facts showing it to be impossible that the husband could be 
the father 

By the laws of Louisiana znd Pennsylvania, a marriage between a woman and a 
man who had then another wife living was void, and the woman could marry 
again without waiting for a judicial sentence to be pronounced declaring the 
marriage to be void. 

If she does so marry again, and the validity of her second marriage be contested, 
upon the ground that she was unable to contract it because the first marriage 
was legal, it is not necessary for her to produce the record of the conviction of 





* Mr. Chief Justice Taney did not sit in this cause, a near family relative being 
interested in the event. 

Mr. Justice McLean did not sit in this cause. 

Mr. Justice Catron did not sit in this cause, by reason of indisposition. 
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her first husband for bigamy. The burden of proof lies upon those who make 
these objections to the second marriage, and the declarations of the bigamist, that 
he had a first wife living when he married the second, are evidence. 

When, in the progress of a suit in equity, a question of pedigree arises, and there 
is proof enough, in the opinion of the court, to establish the marriage of the an- 
cestor, the presumption of law is that a child born after the marriage is legiti- 
mate, and it will be incumbent on him who denies it to disprove it, although in 
so doing he may have to prove a negative. 

Although the general rule is that a person cannot be affected, much less convicted, 
by any evidence, decree, or judgment to which he was not actually or in con- 
sideration of law privy, yet it has been so far departed from as that wherever 
reputation would be admissible evidence, there a verdict between strangers in a 
former action is evidence also. 

Although by the code of Louisiana a person holding property by sale from a 
donee of an excessive donation is liable to the forced heir only after an execu- 
tion first had against the property of the donee, yet this rule does not apply to 
cases where the sale was made without any authority, judicial or otherwise. 

Where sales are made without this authority, the purchaser is presumed to have 
notice of it. Itis his duty to inquire whether or not the requisitions of law 
were complied with. ; 

The statute of limitations which was in force when the suit was brought is that 
which determines the right of a party to sue. 

By the Louisiana code of 1308, a deceased person could not, in 1811, dispose of 
more than one fifth of his property, when he had a child. The child is the 
forced heir for the remaining four fifths. 


THis was an appeal from the Circuit Court of the United 
States for East Louisiana. 

It was a branch of the case of Gaines and Wife v. Chew 
and others, which is reported in 2 Howard, 619. 

In the history of that case it is said (2 Howard, 627), that 
in 1836, Myra (then Myra Whitney, and now Myra Gaines) 
“filed a joint bill with her husband, in the Circuit Court of 
the United States for the District of Louisiana, against Relf 
and Chew, the executors in the will of 1811, the heirs of Mary 
Clark, and all the purchasers and occupants of the estate of 
which Clark died in possession, claiming to be the heir and 
devisee of Clark, and calling upon them all to account for the 
rents and profits of the several portions of the estate.”’ 

The joint bill, thus filed against a number of persons, was 
treated differently by the respondents. Some pursued one 
course and some another. Relf and Chew, the executors, 
demurred generally, and upon the argument of the demurrers, 
some questions arose upon which the judges differed in 
opinion. ‘These questions were consequently certified to the 
Supreme Court, and the answers to them constitute the case 
reported in 2 Howard, 619. Patterson was one of the occu- 
pants and purchasers of a part of the property of which Clark 
died seized, and he chose to answer the bill. The proceedings 
of the court under this answer are now under consideration. 

The history of Zuline Carriere, the mother of Mrs. Gaines, 
is briefly given in 2 Howard, 620, and need not be repeated. 
The facts are there stated, of her marriage with a man by the 
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name of De Grange ; of her afterwards learning that De Grange 
had a former wife living; of her separation from him and 
journey to New York to obtain proofs of this first marriage of 
De Grange ; of De Grange’s first wife arriving in New Orleans 
from France; of De Grange being committed to prison on a 
charge of bigamy, and subsequent escape from the country ; 
of Clark’s marriage with Zuline in Philadelphia; of the birth 
of Myra, the complainant in the present suit; of Clark’s plac- 
ing her in the family of Mr. and Mrs. Davis; of the cireum- 
stances attending the making of the will of 1811; and some 
of the testimony relating to a subsequent will made in 1813, 
leaving all his property to his daughter Myra. The statement 
of these things in 2 Howard is referred to, as being a more par- 
ticular narrative than the mere outline which is here given. 
We propose to take up the case where that report left it. 

The record in the present case was in a very confused con- 
dition. Papers were misplaced, and the entire record of pro- 
ceedings in the Court of Probates, from 1834 to June 8, 1836, 
was introduced as evidence by the defendant, Patterson, in 
the Circuit Court; and also the proceedings of that court at 
a much earlier date. From them the following facts appear. 

Clark died on the 16th of August, 1813. On the 18th of 
August, two days afterwards, the following petition was pre- 
sented to the Court of Probates. 


To the Honorable the Judge of the Court of Probates of the 
Parish of New Orleans. 


The petition of Francisco Dusuau de la Croix, of this parish, 
planter, respectfully shows : 

That your petitioner has strong reasons to believe, and does 
verily believe, that the late Daniel Clark has made a testament 
or codicil, posterior to that which has been opened before your 
honorable court, and in the dispositions whereof he thinks to 
be interested. And whereas it is to be presumed that the 
double of this last will, whose existence was known by sever- 
al persons, might have been deposited with any notary public 
of this city. 

Your petitioner, therefore, prays that it may please your 
Honor to order, as it is the usual practice in such cases, that 
every notary public in this city appear before your honorable 
court within the delay of twenty-four hours, in order to certify 
on oath if there does or does not exist, in his office, any testa- 
ment or codicil, or any sealed packet, deposited by the said 
late Daniel Clark. 

And your petitioner, as in duty bound, will ever pray, &c. 

(Signed, ) D. Secuers, 
Of Counsel for the Petitioner. 
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Francisco Dusuau de la Croix, the above petitioner, maketh 
oath that the material facts in the above petition set forth 
are true, to the best of his knowledge and belief. 

(Signed, ) Dusvau bE La Crorx. 

Sworn to before me, August 18th, 1813. 

Tuos. Beat, Reg. Wills. 


The court ordered the notaries of the city to appear before 
it on the next day, when seven appeared and deposed that no 
testament nor codicil, nor sealed packet, had been deposited in 
their oflice by the late Damiel Clark, nor had any deposition, 
mortis causa, been made by him. 

The will of 1811 was then admitted to probate. It was as 
follows: — 


Daniel Clark. In the name of God: I, Daniel Clark, of 
New Orleans, do make this my last will and testament. 

Imprimis. I order that all my just debts be paid. 

Second. I leave and bequeathe unto my mother, Mary Clark, 
now of Germantown, in the State of Pennsylvania, all the 
estate, Whether real or personal, which I may die possessed of. 

Third. I hereby nominate my friends, Richard Relf and 

3everly Chew, my executors, with power to settle every thing 
relating to my estate. 
(Signed, ) DanteL Criark. 

Ne varietur. New Orleans, 20th May, 1811. 

J. Prror, Judge. 


Letters testamentary were granted to Relf on the 27th of 
August, 1813, and to Chew on the 21st of January, 1814, the 
latter being absent from New Orleans at the time of Clark’s 
death. 

Davis had removed to the North, with his family, in 1812, 
carrying with him Myra, who passed for his daughter and bore 
his name, 

Things remained in this condition until 1832, when Myra 
married William Wallace Whitney, and about the time of her 
marriage became acquainted with her true name and parentage. 

In 1834, Whitney and wife commenced a series of proceed- 
ings in the Court of Probates, which continued until the Sth 
of June, 1836, when the court dismissed their petition. It 
has been already stated, that this entire record was introduced 
into the case now under consideration by the defendant, Pat- 
terson, on the 13th of August, 1840. Many depositions were 
taken, which constitute a part of the mass of evidence in the 
case, although some of the witnesses were reéxamined under 
the authority of a commission issuing from the Circuit Court 
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of the United States, after the filing of the bill. They who were 
thus reéxamined were Harriet Smith, alias Harper, Madame 
Caillaret, the sister of Zuline, Belle Chasse, and De la Croix. 
They whose depositions were not taken over again were Bois 
Fontaine, Mr. and Mrs. Davis, Pitot, Derbigny, Madame Ben- 
guerel, and Preval. The evidence of Madame Despau, another 
sister of Zuline, was only taken once, and then under a com- 
mission issuing from the Cireuit Court. 

It is not necessary to give a particular narrative of the pro- 
ceedings before the Court of Probates, from 1834 to June, 
1836. They were commenced in March, 1834, by a petition 
filed by Charles W. Shaumburg for letters of administration 
upon the estate of Clark, on the ground that the succession 
Was in an unclaimed and abandoned condition, and that he had 
an interest in the settlement of the same. This petition was 
opposed by Relf and Chew. On the 18th of June, 1834, 
Whitney and wife became parties, by filing a petition praying 
that the will of 1811 might be annulled and set aside, that 
Myra Clark Whitney might be declared to be the heir of Clark, 
and that Relf and Chew might be ordered to deliver over the 
estate to her, &c. 

On the Mth of Jannary, 1835, Relf and Chew filed an 
answer to this petition, denying that Myra had any claim; 
that Clark was ever legally married, or that he ever had any 
legitimate offspring; and denying all the other allegations 
generally. 

In the course of this controversy many depositions were 
taken. 

On the 8th of June, 1836, the Court of Probates pronounced 
its judgment, nonsuiting the plaintiffs. 

On the 28th of July, 1836, Whitney and wife filed a bill on 
the equity side of the Cireuit Court of the United States, 
against Relf and Chew, the executors under the will of 1811, 
against the heirs of Mary Clark, and all the occupants and 
purchasers of the estate of which Clark died in possession. 
The bill charged that the will of 1813 was fraudulently sup- 
pressed, that its existence and suppression were notorious, and 
that all the purchasers did, in their consciences, believe that 
the will of 1811 had been fraudulently admitted to probate. 
It moreover stated the whole case, of which an outline has 
been given, alleging, also, that the sales made by Relf and 
Chew were illegally made. 

Relf and Chew demurred generally, and also pleaded to the 
jurisdiction of the court. The proceedings in that branch of 
the case are set forth in 2 Howard, 619. Other defendants pur- 
sued other measures of defence, which it is not now necessary 
to mention. 
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On the 12th of December, 1837, Whitney’s death was sug- 
gested, and the suit continued in the name of Myra alone. _ 

On the 24th of May, 1839, Edmund P. Gaines and Myra, his 
wife, filed a supplemental bill, stating their intermarriage, and 
praying that the suit might be continued in their joint names 
as complainants. 

On the ISth of April, 1840, the complainants filed an 
amended bill, praying that Caroline de Grange, and her hus- 
band, John Barnes, might be made defendants to the original 
bill. 

On the 21st of April, 1840, Patterson filed his answer, which 
was not under oath, but signed by his counsel, in conformity 
with the waiver of the complainants. The answer denied all 
right and title of the complainants in and to the following 
described piece or lot of ground situated on Philippa Street, 
between Perdido and Poydras Streets, having front, on Philippa 
Street, one hundred and twenty-five feet French measure, by 
seventy feet in depth, the same being in a square of ground 
situated in Suburb St. Mary, of this city, now the second 
municipality of New Orleans, and bounded by Philippa, Cir- 
cus, Perdido, and Poydras Streets. 

It alleged that the property belonged to Clark in his lhfe- 
time, and was legally sold by Relf and Chew, his executors, 
and denied all the allegations of the bill. 

On the 25th of April, 1840, Patterson filed the following 
supplemental answer 


“The supplemental answer of Charles Patterson, one of the 
defendants in the above-entitled suit, most respectfully rep- 
resents : — 

“'That the property described in his original answer is ninety 
feet in depth, instead of seventy-five, French measure, as there- 
in stated, and further represents that your respondents pur- 
chased a part of said property from Gabriel Correjollas, and the 
remainder from Etienne Meunier, and that the said Meunier 
purchased from the said Correjollas, amd the said Correjollas 
purchased all the said property at an auction sale made in the 
year 1820 by the testamentary executors of the late Daniel 
Clark, all of which facts will more fully appear from the four 
several copies of the authentic deed of sale hereunto annexed 
as a part of this supplemental answer. And this respondent 
prays that this supplement be made a part of his original 
answer. 


To this answer the deeds referred to were attached as 
exhibits. 
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As the claim of Mrs. Gaines in the present case was made, 
not as devisee under the will of 1813, but as forced heir under 
the Civil Code of 1808, ch. 3, sec. 1, art. 19, which pro- 
hibits a testator from willing away more than one fifth of his 
property if there is a legitimate child living at the time of 
his death, it is only necessary to insert in this statement such 
of the depositions as have a bearing upon the marriage of 
Clark, and the consequent legitimacy of his daughter Myra. 

Madame Despau and Madame Caillaret were sisters of Zu- 
line, and examined under a commission issuing from the United 
States court. 

Their evidence was as follows. 


interrogatories to be propounded, on behalf of Complain- 
ants, to John Sibley, Madame Caillaret, Madame Despau, 
and Mrs. Eliza Clark. 


Ist. Were you, or not, acquainted with the late Daniel Clark 
of New Orleans? 

2d. Was the said Daniel Clark ever married? if so, when 
and to whom, and was there any issue of said marriage? 
State all you may know or have heard of said Clark upon this 
subject. 

3d. Were you acquainted with a man in New Orleans by 
the name of De Grange? if so, when and where have you 
known him? Was he, or not, married when he first came to 
New Orleans, and did he, or not, so continue until after he 
finally left it? State all you may know or have heard touch- 
ing this subject. 

Ath. If you know any thing further material to the com- 
plainants in the controversy, state it. 


Cross-interrogatories. 


1. Will you and each of you answering any interrogatories 
of the complainants state your age, employment, and present 
residence, and if a married woman state your maiden name ; 
and if married more than once state the names of your hus- 
bands, and by whom and when and where you resided during 
each year from 1810 to 1814? 

2. If you answer the first interrogatory in chief affirmative- 
ly, state how that acquaintance originated. When and where 
did you first see Mr. Daniel Clark?) Was your acquaintance 
with him intimate or not? Was it ever interrupted, and if so, 
for what reason? Did it continue uninterrupted until the 
death of Mr. Clark, and if so, how longa period did it em- 
brace ? Do you say that your intimacy with Mr. Clark was of 
such a nature as to enable you to become acquainted with 
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events in his life which were not disclosed to the entire circle 
of his acquaintance ? and if so, have you a distinct recollec- 
tion of any such event or events? and state the circumstances 
which strengthen your memory on this point. 

3. Will you state where Mr. Clark resided when in New 
Orleans? Do you recollect the street and the house? Did he 
board or keep house? If he boarded, did he also lodge at the 
same house, and if so, who was the keeper of this house, and 
what was his or her general character? If he had a house, did 
he have a housekeeper, and if so, what was his or her general 
character? Did he reside in New Orleans during the summer 
months, and if not, where did he go?) At whose house did he 
stop, or whom did he visit? and state what you know of the 
people whom he visited, and his own standing in society. 

4. If, in answering the second interrogatory, you say that 
Mr. Daniel Clark was ever married, state when, where, and to 
whom. By what priest, clergyman, or magistrate, and who 
were the witnesses present? Were you among the witnesses ? 
What other witnesses were present with you? Did you ever 
see the lady whom you say Mr. Clark married, and if so, what 
was her personal appearance, her age, and name, and family? 
Where did she reside before the time you say she was married 
to Mr. Clark? How long did you know her before that time ? 
Or were you acquainted with her until then? Did not Mr. 
Clark introduce her to you? State particularly every thing you 
know in regard to the connection of Mr. Clark with the lady 
whom you call his wife, and state if she was ever married 
before or after the time you say she was married to Mr. Clark ; 
if so, when, where, and to whom? 

5. Did you ever know that there was any issue of said sup- 
posed marriage? if so, who told you? State your means of 
knowing any thing about this circumstance. What was the 
name, age, sex, and the time of the birth of the child whose 
father you say was Mr. Clark? Do you know who nursed and 
reared this child, and if so, who was the nurse? State, if you 
please, if you saw the mother shortly after this child was born, 
and if so, where was she? Did she reside then at the house 
of Mr. Clark, and if not, why not, and where did she reside ? 
Did Mr. Clark live with her at this time, and were they known 
generally to the neighbours as man and wife ? 

6. Was this supposed marriage of Mr. Clark’s (if you say 
he ever was married) public or private? If public, did Mr. 
Clark introduce his wife to his friends and acquaintances in 
New Orleans? And if she was not introduced, state why she 
was not. Or was his marriage private? If so, why was it 
private?) And what circumstances could, or did, probably 
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induce him to keep that marriage secret from his friends and 
the public ¢ 

7. Do you know Myra C. Whitney, one of the complainants 
in this controversy? If so, how long have you been ac- 
quainted with her? Did either of the complainants inform 
you, by letter or otherwise, that your testimony would be im- 
portant to them in this suit? and if so, on what points did they 
wish you to be prepared ? 

8. If, in answering the third interrogatory, you say that you 
were acquainted with a man in New Orleans by the name of 
De Grange, state, if you please, where and when you first 
became acquainted with him, in what year. Were you inti- 
mate with him, and if so, did this intimacy continue without 
interruption ? Was he born in the city of New Orleans? and 
if not, where was he born, and how long did he remain in said 
city? What was his employment? Was he married in New 
Orleans, or where was he married? Were you present at his 
marriage ? and if so, state when and by whom he was married. 
Have you ever seen his wife, and if so, what was her personal 
appearance and age, and what was her name prior to her mar- 
riage with De Grange: Did you ever see De Grange’s wife 
and the lady whom you say Mr. Clark married in company 
together? if so, when and where, and how often? State par- 
ticularly every thing you know touching said De Grange, his 
wife, and their connection or relation with Mr. Clark. 

9. Did you ever, or not, hear Mr. Clark acknowledge that he 
had any natural children in New Orleans? and particularly, 
did you ever, or not, hear him acknowledge two female children, 
— the one named Caroline and the other named Myra? And 
is, or not, that Myra one of the complainants in this case? Did 
you ever hear him say that he intended to leave by will money 
or property enough to Myra to take the stain off her birth ? 
If you heard him use such expressions, or those of a similar 
character, state what you suppose he meant by taking off the 
stain from the birth of his own legitimate daughter. 

10. Will you state who was the mother of the complainant, 
Myra? And did the mother nurse Myra? if not, why not: 
Who did nurse her? Did her mother die, and leave her an 
infant, or was she too sick and too feeble to nurse that child? 
Did the mother of Myra, the complainant, nurse and raise her, 
or not? If not, who did? Mention particularly any and all 
the circumstances on which you found your opinion. 

11. If you know when the complainant Myra was born, 
state the precise date and place, and state if you know by 
whom and where she was raised, and whose name she bore, 
and why she bore that name. 
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12. State, if you please, what are your feelings and affec- 
tions towards the complainants ; whether you are related to or 
connected with either of them; and if you are, how and in 
what degree or way, and whether you have any interest in the 
event of this suit. 

13. Will each one of you, answering any of these direct or 
cross interrogatories, state whether you have seen or examined, 
read or heard read, any one of them, or copies of them, at any 
time or place, before you were called upon by the commission- 
er to answer them? If ay, state when, where, and by whom 
they were thus so shown or read to or by you, and for what 
purpose. State, also, each one of you, whether you have had 
any conversation or correspondence, within the last three or 
four years, with the complainants, or with either of them, re- 
specting their supposed claims against the estate of Daniel 
Clark, and if you answer affirmatively, state why, when, and 
where such conversation or correspondence occurred, and the 
nature and amount of them so far as your memory will serve 
you; and who was present at such conversations. If you have 
any letters from the complainants, or from either of them, on 
the matters referred to in these direct and cross interrogatories, 
annex them to your answers if possible; and if not possible, 
state why. If you have preserved and cannot annex them, 
give true extracts from them, and if that be not possible, state 
your recollections. 

14. What is your maternal language? If not English, do 
you understand that language perfectly? And if you do not 
understand English, how have you contrived to answer the 
foregoing chief and cross interrogatories? Who has translated 
them to you? 


Answers of Madame Despau. 
Answer to the first interrogatory. 


I was well acquainted with the late Daniel Clark of New 
Orleans. 

Answer to the second interrogatory. 

Daniel Clark was married in Philadelphia, in 1803, by a 
Catholic priest. I was present at this marriage. One child was 
born of that marriage, to wit, Myra Clark, who married Wil- 
liam Wallace Whitney, son of General ‘J. Whitney of the 
State of New York. [ was present at her birth, and knew 
that Mr. Clark claimed and acknowledged her to be his child. 
She was born in 1806. [ neither knew, nor had any reason 
to believe, any other child besides Myra was born of that mar- 
riage. The circumstances of her marriage with Daniel Clark 
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were these. Several years after her marriage with Mr. De 
Grange she heard that he had a living wife. Our family 
charged him with the crime of bigamy in marrying the said 
Zuline; he at first denied it, but afterwards admitted it, and 
fled from the country ; these circumstances became public, and 
Mr. Clark made proposals of marriage to my sister, with the 
knowledge of all our family. It was considered essential, first, 
to obtain record proof of De Grange having a living wife at 
the time he married my sister, to obtain which from the records 
of the Catholic church in New York (where Mr. De Grange’s 
prior marriage was celebrated) we sailed for that city. On our 
arrival there, we found that the registry of marriages had been 
destroyed. Mr. Clark arrived after us. We heard that a Mr. 
Gardette, then living in Philadelphia, was one of the witnesses 
of Mr. De Grange’s prior marriage. We proceeded to that 
city, and found Mr. Gardette ; he answered, that he was present 
at said prior marriage of De Grange, and that he afterwards 
knew De Grange and his wife by this marriage, —that this 
wife had sailed for France. Mr. Clark then said, ‘‘ You have no 
reason longer to refuse being married to me. It will, however, 
be necessary to keep our marriage secret till I have obtained 
judicial proof of the nullity of your and De Grange’s marriage.” 
They, the said Clark and the said Zuline, were then married. 
Soon afterwards, our sister, Madame Caillaret, wrote to us from 
New Orleans that De Grange’s wife whom he had married 
prior to marrying the said Zuline, had arrived at New Orleans. 
We hastened our return to New Orleans. He was prosecuted 
for bigamy, — Father Antoine of the Catholic church in New 
Orleans taking part in the proceedings against De Grange. 
Mr. De Grange was condemned for bigamy in marrying the 
said Zuline, and was cast into prison, from which he secretly 
escaped by connivance, and was taken down the Mississippi 
River by Mr. Le Briten d’Orgenois, where he got to a vessel, 
escaped from the country, and, according to the best of my 
knowledge and belief, never afterwards returned to Louisiana ; 
this happened in 1803, not a great while before the close of 
the Spanish government in Louisiana. Mr. Clark told us that, 
before he could promulgate his marriage with my sister, it 
would be necessary that there should be brought by her an ac- 
tion against the name of De Grange. The anticipated change 
of government created delay, but at length, in 1806, Messrs. 
James Brown and Eligeas Fromentin, as the counsel of my 
sister, brought suit agaist the name of Jerome de Grange in 
the city court, | think, of New Orleans. The grounds of said 
suit were, that said De Grange had imposed himself in mar- 
riage upon her at a time when he had living a lawful wife. 
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Judgment in said suit was rendered against said De Grange. 
Mr. Clark still continued to defer promulgating his marriage 
with my sister, which very much fretted and irritated her feel- 
ings. Mr. Clark became a member of the United’ States Con- 
gress in 1806. While he was in Congress, my sister heard 
that he was courting Miss * of Baltimore. She was dis- 
tressed, though she could not believe the report, knowing -her- 
self to be his wife; still, his strange conduct im deferring to 
promulgate his marriage with her had alarmed her; she and | 
sailed for Philadelphia, to get the proof of his marriage with 
my sister. We could find no record, and were told that the 
priest who married her and Mr. Clark was gone to Ireland. 
My sister then sent for Mr. Daniel W. Coxe, and mentioned to 
him the rumor. He answered, that he knew#it to be true that 
he (Clark) was engaged to her. My sister replied, it could not 
be so. He then told her that she would not be able to establish 
her marriage with Mr. Clark, if he were disposed to contest It. 
He advised her to take counsel, and said he would send one; a 
Mr. Smythe came, and told my sister that she could not legally 
establish her marriage with Mr. Clark, and pretended to read 
to her a letter in English (a language then unknown to my 
sister) from Mr. Clark to Mr. Coxe, stating that he was about 
to marry Miss In consequence of this information, my 
sister ZAuline came to the resolution of having no further 
communication or intercourse with Mr. Clark, and soon after- 
wards married Mr. Gardette of Philadelphia. 








Answer to the third interrogatory. 

I became acquainted with Mr. Jerome de Grange in 1793, 
when, as L understood, he first came to New Orleans. He was 
a nobleman by birth, and passed for a single or unmarried 
man; and courted and married Zuline, née De Carriere, at the 
age of thirteen, the same who is the mother of Myra Clark 
Whitney. Zuline had two children by him, a boy and a girlg 
the boy died; the girl is still living, her name is Caroline ; she 
is married to a physician by the name of Barnes. I was pres- 
ent at the birth of these children. 


Answer to the fourth interrogatory. 
Tam not aware of knowing other important matter to the 
complainants in this cause. 
Answer to the first cross-interrogatory. 
My name is Sophie Veuve Despau, née De Carriere. My 
deceased husband was a planter. I was born in Louisiana. My 
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age is sixty-two. I now reside in Beloxi; from 1800 to 1814, 
I resided in Louisiana, in Philadelphia, and in Cuba. 


Answer to the second cross-interrogatory. 

I first knew Daniel Clark in New Orleans ; his being the 
husband of my sister, Zuline de Carriere, placed me on a foot- 
ing of intimacy with him during the time of their intercourse ; 
that intimacy was afterwards interrupted by their separation. 


Answer to the third cross-interrogatory. 
5 


I had reason to know that Mr. Clark, at different times, lived 
in different houses in New Orleans. I have before said that he 
did not give publicity to his marriage with said Zuline. He 
kept a very handgome establishment for her in New Orleans, 
and was in the habit of visiting her. 


Answer to the fourth cross-interrogatory. 


I have already stated that Mr. Clark was married to my sis- 
ter, Zuline de Carriere, that I was present at her marriage (a 
private one), in Philadelphia. Besides myself, Mr. Dorvier of 
New Orleans, and an Irish gentleman, a friend of Mr. Clark’s, 
from New York, were present at his marriage. A Catholic 
priest performed the marriage ceremony. I have already be- 
fore stated, that Zuline was married to Mr. Jerome de Grange 
before her marriage with Mr. Clark, and that thereafter she 
was married to Mr. Gardette of Philadelphia. 


Answer to the fifth cross-interrogatory. 


I have already stated that I knew Myra Clark to be the issue, 
and the only issue, of the marriage of Zuline de Carriere and 
Daniel Clark. A few days after the birth of Myra Clark, she 
was placed by her father under the care of Mrs. Davis, the 
wife of Colonel 8. B. Davis, with whom she lived until her 
marriage with Mr. Whitney. IT have heard that Colonel Davis 
s . ; 
concealed from the said Myra her true history, and that she 
bore his name after ler father’s death. Zuline and Mr. Clark 
occupied different houses in New Orleans, but he always visited 
her, as heretofore mentioned, at her own house ; their marriage 
was known only to a few friends; Mr. Clark told me that he 
had informed Colonel S. B. Davis, Mr. Daniel W. Coxe, and 
Mr. Richard Relf, of his marriage with my sister Zuline. 


Answer to the sixth cross-interrogatory. 

I always understood and believed, at least for the first years 
of his marriage, that Mr. Clark was prevented from making it 
public on account of her unfortunate marriage with Mr. De 
Grange. His pride was great, and his standing was of the 
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highest order in society, and that pride might have suggested 
his opposition to the promulgation of his marriage. He, how- 
ever, always manifested by his conversations, which I fre- 
quently heard, the greatest affection for his daughter Myra. 





Answer to the seventh cross-interrogatory. 

I have already stated my knowledge of Myra Clark Whitney 
from her birth. As I never made any secret of my knowledge 
of her being the daughter of Daniel Clark, nothing was more 
likely than she and her late husband should hear of my ac- 
quaintance with her parentage, and many circumstances con- 
nected with it, as already related. And on this it was, I pre- 
sume, that [ have been called upon to give testimony in this 
affair. But neither of them, nor any body else, ever dared to 
ask of me any declarations, in the least inconsistent with truth 
and justice. 


Answer to the eighth cross-interrogatory. 

I have already in my former answers stated, particularly the 
third and fourth, my knowledge of Jerome de Grange, and of 
his first and second marriages. Before the detection of his 
bigamy, said Zuline had a son who died, and a daughter 
ealled Caroline, which bore his name. Since the death of 
Mr. Daniel Clark, Mr. Daniel W. Coxe and Mr. Hulings of 
Philadelphia gave her the name of Caroline Clark, and took 
her to Mr. Clark’s mother, and introduced her as the daughter 
of her son. She of course believed their story, which in- 
duced her, in her will, to leave a portion of her property to 
Caroline. Caroline was born in IS01. Twas present at her 
birth, as well as that of her brother. 


Answer to the ninth cross-interrogatory. 

[ never heard Mr. Clark acknowledge his having any natu- 
ral children, but have only heard him acknowledge one child,¢ 
and that a lawful one, to wit, said Myra. 

Answer to the tenth cross-interrogatory. 

[ have already given a full account of the mother of Myra, 
and of Myra herself, and her being with Mrs. Davis. I have 
stated all that I know of these matters, as called for by this » 
interrogatory. 

Answer to the eleventh cross-interrogatory. 


The information called for by this interrogatory has already 
been given. 
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Answer to the twelfth cross-interrogatory. 

[I have already before stated myself to be the sister of Myra’s 
mother. My feelings towards Myra are those of friendship 
and all becoming regard. I wish, however, that justice only 
be done towards her, but in or by the issue of the suit I have 
nothing to gain or lose. 


Answer to the thirteenth cross-interrogatory. 

I have never seen or heard read the interrogatories or cross- 
interrogatories referred to, before called upon to answer them. 
Any conversations that I have had about this affair I have 
already given an account of. 


Answer to the fourteenth cross-interrogatory. 

My natural language is French; but my nephew is well ac- 
quainted with the English language, and when in need of a 
transiator, [ apply to him. 

(Signed, ) Sopure Ve. Despavu, NEE De Carriere. 


Which answers, being reduced to writing, have been signed 
and sworn to in my presence, this twenty-eighth day of June, 
A. D. 1839. In testimony whereof, I have hereunto set my 
hand and seal, this the day and year above written. 

(Signed, ) Hotmes P. Wentze 1, 


J.P. H.C. [u. s.] 


One word erased on third page, also one word on fourth 
page ; two words interlined on fourth page; twenty-five words 
erased on fifth page ; one word interlined on sixth page, before 
signing. 

(Signed, ) H. P. Wenrzetn, 
J.P. H.C. [u. s.] 


W. W. Wuirney and Myra C. Wurtney 

vs. 
Ricuarp Retr, Brverty Cuew, and others. 

In pursuance of the annexed commission, issued from the 
United States Circuit Court of the Eastern District of Louisiana, 
I, the undersigned, justice of the peace in Hancock county, 
State of Mississippi, have caused to come before me Madame 
Rose Vve. Caillaret, née De Carriere, who being duly sworn to 
declare tlie truth on the questions put to her in this cause, in an- 
swer to the interrogatories annexed to said commission, says : — 


Answer to the first interrogatory. 


[ was well acquainted with the late Daniel Clark, of New 
Orleans. 
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Answer to the second interrogatory. 





I was not present at the marriage of Zuline, née De Carriere, 
who is my sister, with Daniel Clark, but [do know that said 
Clark made proposals of marriage for my sister,. and subse- 
quently said Zuline wrote to me that she and said Clark were 
married. Mr. Clark’s proposals of marriage were made after it 
became known that her marriage with Mr. De Grange was 
void, from the fact of his having then, and at the time of his 
marrying her, a living wife; these proposals were deferred 
being accepted till the record proof of De Grange’s said previ- 
ous marriage could be obtained, and said Zuline, with her 
sister, Madame Despau, sailed for the North of the United 
States, to obtain the record proof. 


Answer to the third interrogatory. 

I was acquainted with Mr. De Grange in New Orleans. He 
was considered an unmarried man on coming to New Orleans, 
and as such imposed on my sister Zuline to marry him; but 
it was afterwards proved he had a lawful wife still living. 
After this imposition of said De Grange, his said lawful wife 
came to New Orleans, and detected and exposed his bigamy im 
marrying the said Zuline, when he had a living and lawful 
wife at and before the time of his marrying Zuline. He was 
prosecuted, condemned, and cast into prison, and escaped pri- 
vately from prison. He escaped from Louisiana, as it was 
reported, by the Spanish governor's connivance. Le Breton 
d’Orgenois was said to aid De Grange, in getting him off. This 
happened some time before the Americans took possession of 
New Orleans. Mr. Clark’s marriage with my sister Zuline 
was after the detection of De Grange’s bigamy. "The birth of 
their daughter, Myra Clark, was some years after the marriage. 


Answer to the fourth interrogatory. 
[am not aware of knowing any thing more of importance 
in this suit, except the marriage of said Zuline with Mr. Gar- 
dette, of Philadelphia, before the death of Mr. Clark. 


Answer to the first cross-interrogatory. 

My name is Rose Veuve Caillaret, née De Carriere. My age 
is sixty-eight years. IT was born in Louisiana, and resided 
some time in France after this marriage of Zuline and Mr. 
Clark, and after that resided in the State of Mississippi. 


Answer to the second cross-interrogatory. 
I became acquainted with Mr. Clark in New Orleans. In 


consequence of his attachment and marriage to my sister Zu- 
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line, an intimacy subsisted between him and myself. Our 
friendly intercourse continued during my residence in New 
Orleans. 





Answer to the third cross-interrogatory. 


When I resided in New Orleans, Mr. Clark lived in his own 
houses, with his own slaves to wait upon him. He had the 
reputation of being a man of immense wealth. He stood at 
the head of society, was considered a man of very great talents, 
and much beloved for his benevolence. 

Answer to the fourth cross-interrogatory. 

IT have already stated all I knew about Mr. Clark’s marriage 
with Zuline, and of her marriage with De Grange. By this 
marriage she had two childre n,a boy anda girl. ‘The boy is 
dead, the girl is still living; her hame is Caroline, and she is 


married to Dr. Barnes. | have already stated that said Zuline 
also married Mr. Gardette. 


Answer to the fifth cross-interrogatory. 


[t is to my knowledge, that Myra Clark, who married Mr. 
Whitney, is the child, and only child, of Mr. Clark by Zuline 
de Carriere. It is to my knowledge, that Mr. Clark put his 
daughter Myra under the charge of Mrs. Davis. Mr. Clark 
acknowledged to me that Myra was his lawful and only ehild. 
Mrs. William Harper nursed her for some time from kindness. 
Mr. Clark’s gratitude towards this lady, for nursing his child, 
lasted with his life. Said Myra was brought up and educated 
in the family of Colonel Davis, and supposed herself their 
child until within a few months of her marriage with Mr. 
Whitney. 


Answer to the sixth cross-interrogatory. 

[always heard that Mr. Clark’s marriage with Zuline was 
private, and that he did not promulgate it, unless he did so in 
his last will, made a little before his death, and lost or purloined 
after his death. He never explained to me his reasons for not 
publishing his marriage in his lifetime. 


Answer to the seventh cross-interrogatory. 


I have known Myra Clark Whitney for some years, making 
no secret about my knowledge I possessed of the matters of 
which I have herein spoken, and it being known that I was an 
elder sister of Zuline de Carriere. ‘Therefore it was, I sup- 
pose, that [have been called on to testify in this cause ; but no 
one has ever taken the liberty to intimate a wish for me to 
declare any thing but the truth. 
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Answer to the eighth cross-interrogatory. 
I have already said all I know about Mr. De Grange. 
Answer to the ninth cross-interrogatory. 

1 never heard Mr. Clark make any acknowledgment of his 
having any natural children; and [ never heard of his having 
another child than Myra Clark Whitney, and which Mr. Clark 
informed me was his lawful child. 

Answer to the tenth cross-interrogatory. 

I have already stated all I know as to the parentage and 
nursing and education of Myra Clark. 

Answer to the eleventh cross-interrogatory. 

I have already stated all I know about the parentage and 
name of Myra Clark, except that I have heard that after her 
father’s death she was called Myra Davis. 

Answer to the twelfth cross-interrogatory. 

My feelings are friendly and kind towards Myra Clark Whit- 
ney, and I wish her such success only in her suit as is com- 
patible with justice. I have no interest in the issue of it. 

Answer to the thirteenth cross-interrogatory. 

I have never seen the interrogatories put to me until called 
upon to answer them. [ have already stated all I have to say 
about my conversations. [lam not aware of ever having any 
correspondence with either of them on this subject. 

Answer to the fourteenth cross-interrogatory. 

French is my mother tongue, but my son is well acquainted 
with the English language, and when in need of a translator, | 
apply to him. 

(Signed, ) Veuve Caituaret, NEE Rose Carriere. 


As the opinion of the court refers also to the evidence of 
Bois Fontaine, it is deemed proper to insert it. 


Interrogatories and Answers of Pierre Baron Bois Fontaine. 


Wo. Watiace Wuirtney and Myra C., his wife, ? ( 
vs. 


P. O’Bearn and others. 


Jourt of 
§ Probates. 


Interrogatories to be propounded to Witnesses on Behalf of 
the Plaintiffs. 
Ist. Were you acquainted with the late Daniel Clark, de- 
ceased, of New Orleans? If so, were you at any time on terms 
of intimacy with him? 
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2d. Did ‘the said Daniel Clark leave at his death. any child 
acknowledged by him as his own? If so, state the name of 
such child, whether such child is still living, and if living, 
what name it now bears; as also state when ‘and where, and 
in what times, said acknowledgment of said child was made. 

3d. Have you any knowledge of a will, said to have been 
executed by said Clark shortly before his decease? Did you 
ever read or see the said will, or did Daniel Clark ever tell you 
that he was making said will, or had made said will: If so, 
at what time and place, and if more than once, state how 
often, and when and where. 

Ath. If you answer the last question affirmatively, state 
whether the said Daniel Clark ever declared to you, or to any 
one in your presence, the contents of said will. And if so, 
state the whole of said declarations, and the time, place, and 
manner in which they were made, before whom, and all the 
circumstances which occurred when such declaration was 
made. 

5th. State how long before his death you saw the said Dan- 
iel Clark, for the last time, how long before his death he 
spoke of his last will, and what he said in relation to his afore- 
said child. 

6th. State whether you ever heard any one say he had read 
the said will. If so, state whom, what was said, and whether 
the said person is now living, or not. 

(Signed, ) Wa. M. WorrutncrTon, 
For Plaintiff. 


Cross-examined. 


Ist. Each witness examined, and answering any one of the 
foregoing interrogatories, is desired to state his name, age, res- 
idence, and employment; and whether he is in any manner 
connected with, or related to, any of the parties to the suit, or 
has any interest in the event of the same. 

2d. How long did you know Daniel Clark, and under what 
circumstances: And if you presume to state that Daniel Clark 
left any child at his decease, state who was the mother of said 
child, and who was the husband of that mother. State all 
the circumstances, fully and in detail, and whether said Clark 
was ever married, and if so, to whom, when, and where. 

3d. If said Clark ever acknowledged to you, that he sup- 
posed himself to be the father of a child, state when and 
where he made such an acknowledgment, and all the cireum- 
stances of the recognition of such a child or children, and 
whether the act was public or private. 

Ath. Did said Clark consider you as an intimate friend, to 
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whom he might confide communications so confidential as 
those relating to his will? If ay, state what you know, of 
your own personal knowledge, of the contents of said will, 
and be careful to distinguish between what you state of your 
own knowledge, and what from hearsay. 

The defendants propound the foregoing interrogatories, with 
a full reservation of all legal exceptions to the interrogatories 
in chief, the same not being pertinent to the issue, and the last 
of said interrogatories being calculated merely to draw from the 
witness hearsay declarations. 

(Signed, ) L. C. Duncan, 
For Defendants. 


In pursuance of the annexed commission, directed to me, 
the undersigned, justice of the peace, personally appeared 
Pierre Baron Bois Fontaine, who being duly sworn to declare 
the truth on the questions put to him in this cause, in answer 
to the foregoing interrogatories, says : — 


Ist. In reply to the first interrogatory he answers, —I was 
acquainted with the late Daniel Clark of New Orleans, and 
Was many years intimate with him. 

2d. In reply to. the second interrogatory he answers, — Mr. 
Clark left at his death a daughter named Myra, whom he 
acknowledged as his own, before and after her birth, and as 
long as he lived. In my presence he spoke of the necessary 
preparation for her birth, in my presence asked my brother’s 
‘wife to be present at her birth, and in my presence he proposed 
to my sister and brother-in-law, Mr. 8. B. Davis, that they 
should take the care of her after her birth. After her birth he 
acknowledged her to me as his own, constantly, and at various 
places. He was very fond of her, and seemed to take pleasure 
in talking to me about her. 

When he communicated to me that he was making his last 
will, he told me he should acknowledge her in it as his legiti- 
mate daughter. 'The day before he died, he spoke of her with 
great affection, and as being left his estate in his last will. 
The day he died, he spoke of her with the interest of a dying 
parent, as heir of his estate in his last will. She is still living, 
and is now the wife of William Wallace Whitney. 

3d. In reply to the third interrogatory he answers, — About 
fifteen days before Mr. Clark’s death I was present at his house, 
when he handed to Chevalier de la Croix a sealed packet, and 
told him that his last will was finished, and was in that sealed 
packet. About ten days before this, he had told me that it was 
done. Previous to this, commencing about four months before 
his death, he had often told me that he was making his last 
AS* 
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will. He said this in conversation with 1 me on n the plantation, 
and at his house; and I heard him mention this subject at 
Judge Pitot’s. IL frequently dined at Judge Pitot’s with Mr. 
Clark on Sundays. The day before he died, he told me that 
his last will was below, in his oflice-room, in his little black 
case. ‘The day he died, he mentioned his last will to me. 

Ath. In reply to the fourth interrogatory, he answers, — I was 
present at Mr. Clark’s house about fifteen days before his de: ath, 
when he took from a small black case a sealed packet, handed 
it to Chevalier de la Croix, and said, ** My last will is finished ; 
it is in this sealed packet, with valuable papers; as you con- 
sented, | have made you in it tutor to my daughter. If any 
misfortune happens to me, will you do for her all you promised 
me: Will you take her at once from Mr. Davis? I have 
given her all my estate in my will, an annuity to my mother, 
and some legacies to friends. You, Pitot and Belle Chasse, are 
the executors.” About ten days before this, Mr. Clark, talking 
of Myra, said that his will was done. 

Previous to this he often told me, commencing about four 
months before his death, that he was making his last will. In 
these conversations he told me that in his will he should aec- 
knowledge his daughter Myra as his legitimate daughter, and 
give her all his property. He told me that Chevalier de la 
Croix had consented to be her tutor in his will, and had prom- 
ised, if he died before doing it, to go at once to the North, and 
take her from Mr. Davis. "That she was to be educated in 
Europe. He told me that Chevalier de la Croix, Judge Pitot, 
and Colonel Belle Chasse were to be executors in his will. Two 
or three days before his death, | came to see Mr. Clark on plan- 
tation business ; he told me he felt quite ill. Lasked him if I 
should remain with him. He answered that he wished me to. 
I went to the plantation to set things in order, that I might 
stay with Mr. Clark, and returned the same day to Mr. Clark, 
and stayed with him constantly till he died. The day before 
he died, Mr. Clark, speaking of his daughter Myra, told me that 
his last will was in his office-room below, in the little black 
case ; that he could die contented, as he had insured his estate 
to her in the will. He mentioned his pleasure that he had 
made his mother comfortable by an annuity in it, and remem- 
bered some friends by legacies. 

He told me how well satisfied he was that Chevalier de la 
Croix, Judge Pitot, and Belle Chasse were executors in it, and 
Chevalier de la Croix Myra’s tutor. About two hours before 
his death, Mr. Clark showed strong feelings for said Myra, and 
told me that he wished his will to be taken to Chevalier de 
la Croix, as he was her tutor, as well as one of the executors 
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in it; and just afterwards Mr. Clark told Lubin, his confiden- 
tial servant, to be sure, as soon as he died, to carry his little 
black case to Chevalier de la Croix. 

After this, and a very short time before Mr. Clark died, I 
saw Mr. Relf take a bundle of keys from Mr. Clark’s armoire, 
one of which, I believe, opened the little black case. I had 
seen Mr. Clark open it very often. 

After taking these keys from the armotre, Mr. Relf went be- 
low. When I went below, I did not see Mr. Relf, and the 
office-room door was shut. Lubin told me that when Mr. Relf 
went down with the keys from the armoire, he followed, saw 
him there on getting down go into the office-room, and that 
Mr. Relf on going into the oflice-room locked the office-room 
door. Almost Mr. Clark’s last words were, that his last will 
must be taken care of on said Myra’s account. 

5th. In reply to the fifth interrogatory, he answers, — I was 
with Mr. Clark when he died; | was by him constantly for the 
last two days of his life. About two hours before he died, he 
spoke of his last will and his daughter Myra in connection, and 
almost his last words were about her, and that this will must 
be taken care of on her account. 

6th. In reply to the sixth interrogatory, he answers, — When, 
after Mr. Clark’s death, the disappearance of his last will was 
the subject of conversation, I related what Mr. Clark told me 
about his last will in his last sickness. Judge Pitet and John 
Lynd told me that they read it not many days before Mr. 
Clark’s last sickness ; that its contents corresponded with what 
Mr. Clark had told me about it: that when they read it, it was 
finished, was dated, and signed by Mr. Clark ; was an olograph- 
ic will; was in Mr. Clark’s handwriting ; that in it he acknowl- 
edged the said Myra as his legitimate daughter, and bequeathed 
all his estate to her, gave an annuity to his mother, and lega- 
cies to some friends. The Chevalier de la Croix was tutor of 
said Myra, his daughter; Chevalier de la Croix, Colonel Belle 
Chasse, Judge Pitot, were executors; Judge Pitot and John 
Lynd are dead. The wife of William Harper told me she read 
it; Colonel Belle Chasse told me that Mr. Clark showed it to 
him not many days before his last sickness; that it was then 
finished. Colonel Belle Chasse and the lady, who was Madame 
Harper, are living. 

In reply to the first cross-interrogatory, he answers, — My 
name is Pierre Baron Bois Fontaine, my age about fifty-eight. 
{ have been some time in Madisonville ; the place of my fam- 
ily abode is near New Orleans, opposite side of the river. | 
was eight years in the British army. I was several years agent 
for Mr. Clark’s plantations; since his death, I have been en- 
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gaged in various objects. I now possess a house and lots, and 
derive my revenue from my slaves, cows, &c. IT am in no 
manner connected with, or related to, any of the parties of this 
suit; I have no interest in this suit. 

In reply to the second cross-interrogatory, he answers, — I 
knew Daniel Clark between nine and ten, years; I knew him 
as the father of Myra Clark; she was born in my house, and 
was put by Mr. Clark, when a few days old, with my sister 
and brother-in-law, Samuel B. Davis. [was Mr. Clark’s agent 
for his various plantations, — first, the Sligo and the Desert, 
then the Houmas, the Havana Point, and when he died, of 
the one he purchased of Stephen Henderson. He respected 
our misfortunes, knowing that our family was rich and of the 
highest standing in St. Domingo before the Revolution. The 
mother of Myra Clark was a lady of the Carriere family. Not 
being present at any marriage, LT can only declare it as my 
belief, Mr. Clark was her husband. 'To answer this question 
in detail, as is demanded, it is necessary that [ state what was 
communicated to me. It was represented to me that this lady 
married Mr. De Grange in good faith, but:it was found out 
some time afterwards that he already had a living wife, when 
the lady née Carriere separated from him. Mr. Clark some 
time after this married her at the North. When the time 
arrived for it to be made public, interested persons had pro- 
duced a false state of things between them, and this lady being 
in Philadelphia, and Mr. Clark not there, was persuaded by a 
lawyer employed, that her marriage with Mr. Clark was 
invalid, which believing, she married Monsieur Gardette. 
Some time afterwards, Mr. Clark lamented to me that this 
barrier to making his marriage public had been created. He 
spoke to me of his daughter Myra Clark from the first as legit- 
imate, and when he made known to me he was making his 
last will, he said to me that he should declare her in it as his 
Jegitimate daughter. From the above I believe there was a 
marriage. 

In reply to the third cross-interrogatory, he answers, — Mr. 
Clark made no question on this subject before and after her 
birth, and as long as he lived he exercised the authority of a 
parent over her destiny. He was a very fond parent ; he sus- 
tained the house of Mr. Davis and Mr. Harper, because my 
sister had her in care, and Mrs. Harper suckled her. He sus- 
tained Harper as long as he lived, and conferred great benefits 
on my brother-in-law. He spoke of her mother with great 
respect, and frequently told me after her marriage with Mr. 
Gardette, that he would have made his marriage with her pub- 
lic, if that barrier had not been made, and frequently lamented 
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to me that this barrier had been made, but that she was blame- 
less. He said he would never give Myra a step-mother. When, 
in 1813, he communicated to me that he was making his last 
will for her, he showed great sensibility as to her being de- 
clared legitimate in it. While Twas with him at his death- 
sickness, and even at the moment he expired, he was in perfect 
possession of his senses, and no parent could have manifested 
greater affection than he did for her in that period. Nearly his 
last words were about her, and that his will must be taken care 
of on her account. She, the said Myra, is the only child Mr. 
Clark ever acknowledged to me to be his. She was born in 
July, 1805. 

In reply to the fourth cross-interrogatory, he answers, — I 
was a friend of that confidential character from the time of 
said Myra’s birth. Mr. Clark treated me as a confidential 
friend in matters relating to her and to his affairs generally. 
In reply to the fourth interrogatory, I have stated what | know 
concerning Mr. Clark’s last will; my recollection of these facts 
is distinct. The circumstances connected with them were of 
such a character, that my recollection of them could not be 
easily impaired. 

(Signed, ) Pierre Baron Bors Fonratne. 


And on the 25th day of April, A. D. 1840, the following 
decree was entered of record in the words and figures follow- 
ing, to wit: — 


Epmuunp P. Gaines and wife 
v. No. 122. 
Cuew & Ke tr et als. 

This cause having come for final hearing, by consent of the 
complainants and the defendant Patterson, upon the bill, an- 
swer, replication, exhibits, depositions, and documents on file 
herein, and on the admission of the parties, that the estate in 
controversy in this case exceeds in value the sum of two 
thousand dollars, and the said complainants and the defendant 
Patterson expressly waiving and dispensing with the necessity 
of any other parties to the hearing or decision of this cause 
than themselves, and agreeing that the cause shall be deter- 
mined alone upon its merits, and the court, being now  suf- 
ficiently advised of and concerning the premises, does finally 
decree and order that the defendaut Patterson do, on or before 
the first day of the next term of this court, convey and sur- 
render possession to the complainant, Myra Clark Gaines, of 
all those lots or pareels of land lying and being in the city 
of New Orleans, and particularly described in this answer and 
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exhibits, and to which he claims title under the said will of 
(1811) eighteen hundred and eleven; said conveyance shall 
contain stipulations of warranty against himself only, and those 
claiming under him. It is further decreed and ordered, that 
the defendant pay the complainants so much of their costs ex- 
pended herein as has been incurred by reason of his being 
made a defendant in this cause. 

From which decree the defendant prayed an appeal to the 
Supreme Court of the United States, which is granted. 

And by consent of the complainants, bond and security is 
dispensed with. By consent, the copy of records of the Pro- 
bate Court, with a full and complete transcript of the proceed- 
ings had in relation to the estate of the late Daniel Clark on 
file in said court, (hereafter to be filed,) to constitute a part of 
the record herein. 

Decree rendered April 25th, 1840. 

Decree signed April 25th, 1840. 

(Signed, ) J. McKintey, Presiding Judge. 


The cause having come up to this court by this appeal, was 
argued by Mr. Brent and Mr. May, for the appellant, Patter- 
son, and by Mr. Johnson and Mr. Jones, for Gaines and wife. 


The counsel for the appellant contended that the decree of 
the court below was erroneous, for the following reasons, viz. : — 

1. Because the bill shows no case for equitable relief. 

2. Because there is no sufficient evidence of the alleged title 
in the complainant, as devisee of Daniel Clark. 

3. That she is not the heir at law of Daniel Clark. 

4. That she was the adulterine child of said Clark, by illicit 
commerce between said Clark and the mother of complainant, 
then the lawful wife of Jerome de Grange, and as such child 
incapable by law of inheriting or receiving by gift or will the 
property of said Clark. 

5. That if not the adulterine child, she was Clark's illegiti- 
mate offspring, incapable of receiving from him more than one 
third of his estate. 

6. ‘That the appellant is a purchaser of a legal title to the 
property in suit, under a will legally admitted to probate, and 
under the authority of the executors therein named. 

7. That the decree is otherwise erroneous and wrongful. 

8. That she is not the child of Clark. 


The argument of Mr. Brent and Mr. May was as fol- 
lows. 

The bill of complaint was filed in the Cireuit Court of the 
United States for the District of Louisiana, against the appel- 
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lant and numerous other defendants. ‘The answers (original 
and supplemental) of Patterson disclose the nature of his title 
as bond fide purchaser under the will of Daniel Clark dated in 
1811, and duly admitted to probate in the proper court. 

Various depositions aud documentary evidence were filed by 
the complainants and the appellant, and the case being set for 
hearing as between themselves, a final decree was rendered 
against Patterson for all the property held by him as purchaser 
under the will of IS11. 

We allege error in that decree. 

Ist Question. Is the appeal of Patterson properly and fairly 
before this court? ‘True, there was no order of severance to 
justify the separate decree against one co-defendant, but we 
contend, that, under the circumstances of this case, it was com- 
petent for the appellant and appellees to set the case for final 
decree upon all the evidence taken, and the result of such ac- 
tion cannot be to prejudice the other parties in any respect ; for 
if they can materially change the aspect of the ease by ad- 
ditional evidence, the judgment of this court on our case 
will not conclude them. We refer in support of this position 
to the following authorities. 2 Dana, 422; 2 Bibb, 167: Pract. 
Reg. 16: 1 Peters, 306: 3 Munford, 368, 374, 397: 6 Harr. 
& Johns. 10; 5 Dallas, 401. 

The course pursued by Mr. Patterson im separating himself 
from his co-defendants is not the result of collusion with the 
appellees. If it were, it would be impotent. But it is the 
fruit of an anxious desire on his part to meet the claims of this 
claimant fully and fairly on the merits, without delay or resort 
to any of those dilatory proceedings which have thrice been 
overruled in this court. 

Mr. Patterson wishes to know as speedily as possible whether 
he is the owner of this property ; and he has introduced, as he 
believes, matter enough in this record to destroy this claim, — 
at least he has introduced all the evidence known to him. 

We are thus attentive to such an inputation of collusion, 
beeause, at the arguinent of a motion to dismiss this appeal 
made some years ago by the counsel of Caroline Barnes, one 
of the present counsel understood such an imputation to be 
made or insinuated in this court by the counsel of Caroline 

Sarnes. 

We will, in repudiating this charge, as we do indignantly, by 
the authority of Mr. Patterson, add to the denial, in his behalf, 
our own declaration, as officers of this high court, that our 


instructions have been to defeat the claim of Mrs. Gaines, if 


possible, by every fair and honorable argument: and in behalf 
of Mr. McHenry, of New Orleans, we state that a correspond- 
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ence between him and the gentleman who was understood to 
make the charge has resulted in acquitting him, as counsel of 
Mr. Patterson, from every imputation. 

2d Question. Has Mrs. Gaines any title to the property in 
dispute, as alleged devisee under the will of 1813? 

We meet this question by showing from the record that, 
although there is evidence to prove that Clark had made a will 
some weeks before his death, declaring Myra his legitimate 
child and sole heir, yet that will is not proved to have been in 
existence at his death, save by his dying declarations, which 
are no evidence whatever of the will being then in existence. 
Jackson v. Betts, 6 Cowen, 382. 

These dying declarations were the delirious ravings of a 
man in exrtremis, oblivious of the fact that he had himself 
destroyed a will made to practise a pious but posthumous fraud, 
for the purpose of gratifying an inordinate love for Myra, but 
a fraud which it is fair to presume, upon this evidence, his 
sober after-retlections induced him to shrink from, and with 
his own hands to destroy that will which, if he died without 
cancelling, would, to his conscience and his God, present hin 
as dying with a falsehood on his lips. 

But it the will were existent at his death, it was olographic, 
and there are not as many competent witnesses to the will as 
the law required, for the laws then in force exclude women as 
incompetent. 2 Partidas, 964, Law 9; 1 ib. 23: Laws of 
Orleans, 250, art. 105. 

But this court, in 2 Howard. 646, have settled that this will 
of 1813 cannot confer title until duly admitted to probate. 
Therefore, Mrs. Gaines’s title, as devisee, cannot be relied on 
to sustain the decree against Patterson. 

3d Question. Is Mrs. Gaines the child and forced heir of 
Daniel Clark : 

Her bill of complaint alleges her birth in July, [S06, and 
that up to Clark’s death, in IS13, she was ealled Myra Clark, 
but after his deatn, and up to her marriage in 1882, she was 
called Myra Davis, and was kept in ignorance of her true name 
and parentage, that is, from ISLS to 1832, a period of nineteen 
years, and until she was twenty-six years of age, and that in 
1832 she learned her rights by accident. 

Such is her owu showing, and as part of her evidence she 
brings forward Davis, the very man who had been iitrusted 
by Clark with the sacred deposit of his child. See Davis's own 
deposition, Record, 181, 5th, 6th, and 7th answers. And see 
Clark’s solemn appeal to him in his Philadelphia letter, Record, 
183. 

Davis says that Clark told him Myra would be his heir. 
Record, 183, 184. 
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Now if Davis had not known and ascertained that Myra was 
an adulterous offspring, incapable by the laws of Louisiana of 
receiving the munificent but insane bequests of Clark, and 
that her claims founded on Clark’s latter conduct were untena- 
ble, how can his treatment of Myra be viewed in any other 
light than as a shameless abandonment of his solemn trust ? 

If Davis suppressed the true history of Myra with a convic- 
tion that its knowledge would be her triumph, words could 
not be found adequate to the denunciation of his conduct. But 
we think the explanation of this conduct is to be found in the 
fact, that Davis new this unfortunate offspring of guilty par- 
ents to be banned and barred by the policy of the laws of 
Louisiana, and that to acquaint her with the intentions of 
Clark towards her would be to lead her into endless and idle 
litigation. Neither Davis nor his wife attempts to explain their 
conduct in keeping Myra igncrant of her rights, if they be- 
lieved she had any. And if her claims are just, the conduct 
of Davis is directly 1mpeached by the evidence of her own 
witness, Belle Chasse. General repute called her the child of 
Davis. See the evidence of Madam Despau, Record, 165; Cail- 
laret, Record, 169; 'Thiling, Reeord, 334; Coxe, Record, 
337 ; Bois Fontaine, Record, 356; Mrs. Smith, Record, 136. 

If, as we hereafter propose to establish, the intercourse be- 
tween Clark and her mother was illicit at all times, then his 
belief as to his paternity amounts to nothing, especially when 
it is proved that she does not resemble Clark, as did Caroline 
Barnes, the elder child. See Coxe’s deposition, Record, 336. 

Clark’s acknowledgments should have been before a notary 
and two witnesses. Code of 1808, p. 48, art. 24-26. 

If alimony alone is sued for, such informal acknowledgments 
might be sufficient. Code of 1808, p. 50, art. 31;  ibid., p. 
154, art. 45: ibid., p. 156, art. 45. 

if Myra was the illegitimate offspring of Clark, alimony is 
all she ean claim. Code of 1808, p. 156, art. 46; ibid., p. 48, 
art. 28: ibid., p. 154, art. 45. 

3ut going beyond the character of natural child, Mrs. Gaines 
claims to be the child of Clark by a lawful marriage of her 
mother with him. And in considering this claim, we first ex- 
amine the nature and effect of Clark’s declarations, which are 
said to prove the fact. 

Conceding, ex gratia, that in 1813, by the pretended will of 
that year, Clark attempted formally to declare her legitimate, 
yet how can his genuine and undoubted will of 1811 be rec- 
onciled with such latter attempt ? 

In ISL1, Myra was five years old, and living in New Orleans, 
as Clark well knew, and yet at the time of his undertaking a 
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sea-voyage he executes that will, wholly pretermitting any 
notice of Myra, and willing all his estate to his mother. 

Why did he overlook Myra: Was he the unprincipled 
father, who would disinherit his young and innocent offspring ? 
No, he was not unmindful of her claims, and he sought to 
provide for her in the only seeret and stealthy mode permitted 
by the penal laws of Louisiana. 

He executes various deeds to Belle Chasse, De la Croix, and 
Davis, on blind trust, for Myra’s benefit, thus creating no legal 
right for Myra, but an honorable claim on the consciences of 
these friends for a handsome property. See their depositions. 

Who can believe that an anxious father would thus hazard 
the whole property designed for his helpless and lawful child, 
by blind confidence in the honor of human beings, when by 
will or deed he could guard her rights effectually and beyond 
contingency ¢ 

We defy and challenge any satisfactory explanation of these 
acts, consistent with the claim of Mrs. Gaines. But if, as we 
allege, Clark knew her to be the adulterine offspring of Mad- 
ame de Grange by him, then his conduct can well be under- 
stood. For, by the laws of Louisiana, an adulterous efispring 
can receive from its parent nothing but alimony, either in the 
shape of donations inter vivos or causa mortis. Code of 1808, 
p. 212, art. 17. 

This statutory interdict, then, was the cause of Clark’s mak- 
ing his will of ISi1, and creating blind trusts for the benefit 
ot Myra. 

But there are other acts of Clark which go to destroy his 
later attempt to eflace the stain on Myra’s birth, such as the 
secrecy with which her birth was guarded, and the haste with 
which he tore the tender infant from her mother’s breast ; his 
never suffering this child to dwell under his roof ; and, lastly, 
his attempt, after his pretended marriage with the mother 
of Myra, to marry Miss See deposition of Madame 
Despau. 

These acts of Clark, when arrayed against the will of 1813, 
if it were here in court, subscribed by his hand, would speak 
the truth with a power and eloquence which no after conduct 
of his could resist. 

The truth is, that the inconsistent will of 1813 arose from 
the increase of affection for his natural child, who daily fastened 
on his heart, as proved by her own witnesses, and in the infat- 
uation of his love he madly conceived the purpose of making 
a will declaring her his lawful child and universal legatee. 

This pious fraud was frankly avowed to his bosom friend, 
the Chevalier de la Croix. See his deposition. 
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But, “doubtless, as he dwelt more upon the moral crime of 
perpetrating this frand on society, and on the truth, he tore 
that will with his own hands, and hence its non-appearance, 
though, in the delirium of fever, he murmured of it as. still 
existing. 

Then we assert that Clark’s acts and conduct are the strong- 
est witnesses against the claim of Mrs. Gaines as his heir at 
law. 

Let us see if the mother of Mrs. Gaines has not also tes- 
tified against this pretended marriage. 

If she was Clark’s wife, as pretended, she afterwards com- 
mitted rank bigamy in marrying Gardette, living Clark. See 
Coxe’s evidence, and the marriage certificate. 

Nay, she told Coxe, that, so far from being married to Clark 
she had only his promise to marry. 

Then both Clark and his pretended wife have testified against 
their intermarriage, and if they so testify, who is the witness 
to outweigh them? Madame Despau is the solitary witness 
to the marriage, —a sister of Myra’s mother. 

Madame Despau impeaches herself by showing her privity 
with the marriages of her sister to both Clark and Gardette. 
and her reasons are flimsy for a justification. Record, p. 164. 
It was rash enough for her to stand by, in the lifetime of 
Jerome de Grange, the first husband of her sister, and see that 
sister marry Clark, with nothing to shield her from big ramy but 
the statement of Gardette, that, to his knowledge, De Grange 
had a prior living wife. 

All this, as stated by her, is bad enough: but her inconsis- 
tency about De Grange twice flying, her attempt to palm off 
Caroline Barnes as the child of De Grange, her statement that 
the visit of herself and sister in 1803 was to hunt up the 
records at the North of De Grange’s prior marriage, when Coxe 
proves that their visit was in 1802, and that in that year her 
sister, in Philadelphia, gave birth to Caroline, at which time 
De Grange was absent in Kurope, — all these things taint and 
condemn this witness, and her unsupported testimony to this 
factum of marriage must fall. 

No one can doubt, on these facts, that, so far from Madame 
de Grange and Clark going to Philadelphia to hunt up records 
and have a marriage, they went there to shroud from the eye 
of observation the birth of Caroline, the first fruit of an adul- 
terous intercourse between Clark and the mother of Myra. 

If Madame Despau be “falsa in uno, falsa est in om- 
nibus.” See The Santissima Trinidad, 7 Wheaton, 283. 
Madame Despau is the universal marriage witness of her sister. 
who, on her own evidence, had three husbands, all living at 
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the same time ; first, De Grange, then Clark, and then Gardette. 
She says that while in Philadelphia, on the occasion of a visit, 
some years after the marriage of Clark, her sister married Mr. 
Gardette, because she was told, in the presence of Madame 
Despau, by Coxe and Smythe, a lawyer, that her sister could 
not prove her marriage to Clark. Record, 164. 

Where, we ask, was her own proof? Where Mr. Dorvier, the 
other witness stated by her to Clark’s marriage? But where 
was her sense of virtue, that would suffer her to stand by and 
see her sister marry Gardette, living Clark? And this biga- 
my with Gardette is perpetrated and connived at by two sis- 
ters who had warred against the bigamy of De Grange, as the 
complainant alleges. 

If we believe Madame Despau, she and her sister, Madame de 
Grange, had, in 1SUS, to abandon all hope of proving a splendid 
marriage with Clark, which the child of that pretended mar- 
riage expects now to prove, after the lapse of thirty-nine years. 
Madame Despau says that her sister Zuline had two children 
by De Grange. Record, 164 and 166. Yet another sister, 
Caillaret, says no child was born of that union. Record, 293. 
And afterwards Madame Despau, in a subsequent deposition, 
shifts her evidence on this point and conforms it to Madame 
Caillaret’s statement. But establish the factum of an inter- 
marriage between Clark and the mother of Myra, which can- 
not be, yet that mother was already the lawful wife of Jerome 
de Grange, who was then and afterwards alive. This prior 
marriage of Zuline to De Grange is proved by Mrs. Gaines’s 
own witnesses, Madame Despau and Madame Caillaret, in 
1796. How then could Madame de Grange contract marriage 
with Clark in 1803, unless De Grange was dead, which is not 
pretended? Because it is said De Grange’s marriage with 
Zuline was null, by reason of his having a prior wife alive in 
1796. Where is the proof of this allegation ? 

There are but three attempts to prove this allegation in the 
record, viz. : — First, the hearsay of Gardette, that he knew De 
Grange had a prior living wife. This hearsay is no evidence 
against us, as we have no claims under Gardette. 

Secondly, that a report was current in New Orleans that a 
woman came there claiming to be the wife of De Grange. 
But where she came from, or where she went, no one knows, 
and common report is no evidence of such a fact. Mima 
Queen's case, 7 Cranch, 290. 

Thirdly, the confessions of De Grange that his marriage 
with Zuline was void by reason of his prior marriage. 

To this we answer, that these confessions are as much hear- 
say when brought against us, as Gardette’s statements were ; for 
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we do not claim under De Grange, and to let his unsworn 
statements go in evidence against us would be to make our 
rights depend upon his ex parte statements, without any means 
or opportunity to us of testing their truth or falsehood. Mor- 
gan v. Yarborough, 11 Louis. R. 76. 

We have spoken of but three attempts to prove De Grange 
a bigamist, for we will not even call the failure to prove him 
so by record proof an attempt. 

On the face of complainants’ bill, it appears that the defend- 
ant, Patterson, claims under the will duly probated, and dated 
1811. And Patterson, being a third possessor, cannot be ousted 
until she has discussed, that is impeached, the will of 1811, by 
proceeding against the legatees therein. Hodder v. Shepherd, 
L Louis. R. 507 ; Code of 1808, p. 214, art. 26; ibid., p. 216, art. 
37-39. She ought to have sued to discuss that will in four 
years after her majority, or eight years at farthest. 2 Partidas, 
1046; 1 ibid. 384; Constitution of 1812, art. 4, § 11. 

By these laws she was barred in July, 1831, or July, 1835, at 
farthest, which is before the bill was filed, and the benefit of 
this prescription appears on the face of her bill, and need not 
be pleaded. 

We insist that the title of Patterson was legally derived 
under the will of 1811, and that the sales were all regular and 
valid in every respect. 

And in conclusion, if there be a doubt on this whole case, 
it should inure to the benefit of bond fide purchasers, whose 
titles ought not to be overturned in a case like this. 

For Mrs. Gaines, personally, we feel every sympathy; but 
how often is it that the innocent offspring is made to suffer for 
the acts of the parent! And if ever parents deserved condem- 
nation here or elsewhere, these parents have deserved it. A 
mother who, for the world’s false esteem, would discard from 
her maternal breast two helpless infants, and never again look 
upon her own offspring, —a mother who, upon the case made 
by her own daughter, stands convicted of adultery before her 
pretended marriage with Clark, and with bigamy afterwards, — 
such a mother is above the judgment of human tribunals. 
And what shall we say of the conduct of Daniel Clark, if 
Myra be his lawful child, and Madame de Grange was his 
lawful wife? Courting another woman while his wife was 
living, and at his death forgetting that she had been his wife, 
although he had, as pretended, pronounced her blameless, 
participating in the crime of separating two infants from 
their mother to save the paltry pride of that mother, — 
such a man, if the claims of this lady be just, should be 
consigned to infamy in all human estimation. Even now, 
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the web of destiny hangs ‘around this unfortuna ite but innocent 
offspring, and the dreadtul past cannot be recalled. After the 
lapse of forty years, the sun of truth shines upon this dark 
and adulterous intrigue, revealing all its deformity on the high- 
est judicial records, and showing the vanity of Clark’s latter 

attempts to efiace the stain, if it could be called a stain, which 
his own wild passions had placed upon his child at her birth. 


The Reporter is compelled to omit the arguments of Mr. 
Johnson and Mr. Jones, the counsel for Gaines and wife, as 
their insertion would make the report of this case too long. 


Mr. Justice WAYNE delivered the opinion of the court. 


The history of this case will be found in the report of the 
case of Gaines v. Relf and Chew, in 2 Howard, 619. 

This is the fourth time that the cause has been before this 
court. Its decision, in each imstance hitherto, has been in 
favor of the complainants. 

The third time, it was brought here upon points upon which 
the judges in the Circuit Court were divided in their opinions. 
They arose upon the argument of demurrers, filed by several 
of the defendants. 

It was said there was a want of equity in the bill; that there 
was a complete remedy at law ; that the bill was multifarious, 
and that there was a misjoinder of parties; that the will of 
1813, upon which the complainants relied for a recovery, had 
not been admitted to probate ; and that if the complainants 
relied upon Mrs. Gaines being the forced heir of Daniel Clark, 
whatever that right might be, it was recoverable at law. 

Upon the argument of the demurrers, three points were made 
upon which the judges could not agree, and they were certi- 
fied to this court for its decision. 

Those points were, — 

Ist. Was the bill multifarious, and have the complainants a 
right to sue the defendants jointly in this case ? 

2d. Whether the court could entertain urisdiction of the 
cause, without probate of the will set up by the complainants, 
which they charge to have been destroyed and suppressed ? 

3d. Has the court jurisdiction of this cause, or does it belong 
exclusively to a court of law ? 

On the first point, this court, for reasons which are as sat- 
isfactory to us as they were to the judges who then heard the 
argument, decided that the bill was not multifarious ; that there 
was no misjoinder, excepting that the purchasers of the property 
of Daniel Clark had no interest in the rendition of the accounts 
by the executors, under the will of 1811, nor any with what 
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might be the interest of Caroline Barnes in the will of 1813; 
that those particulars ought not to be connected with the gen- 
eral object of the bill, but that it could be so amended, in both 
respects, in the Circuit Court, as to avoid the exceptions. 

Upon the second point, this court, upon a full review of the 
authorities, came to this conclusion, —that both the general and 
local law require the will of 1813 to be proved in the Court 
of Probates before any title can be set up under it ; but that 
this result did not authorize a negative answer to the second 
point. 

The court said, that, under the circumstances of the case, the 
complainants were entitled to full and explicit answers from 
the defendants in regard to the wills of 1813 and 1811, and 
that such answers, being obtained, might be used as evidence 
before the Court of Probates to establish the will of 1813, and 
to revoke that of 1811. The answer was pertinent to the 
inquiry, and nothing beyond it. We have adverted to it to 
show that the decree of the Circuit Court now under consid- 
eration has no connection with the will of 1813, and that it 
was made by that court under the answer given by the court 
to the third point. 

The third point was, Has the court jurisdiction of the cause, 
or does it belong exclusively to a court of law ? 

This pomt involved the jurisdiction of the court in every 
aspect in which the bill could be viewed. So the court con- 
sidered it. ‘The claim made in the bill for Mrs. Gaines did not 
rest alone upon the alleged will of 1813, but also upon the 
allegation that she was the legitimate child of Daniel Clark, 
and, under the law of Louisiana, was his forced heir. The 
court said, “ The complainants, in prosecuting their rights upon 
the ground of Mrs. Gaines being the heir at law, no probate 
of the will of 1813 will be required. They must rest upon 
the heirship of Mrs. Gaines, the fraud charged upon the ex- 
ecutors to the will of 1811, and notice of such fraud by the 
purchasers. In this form of procedure, the will of ISL1 is 
brought before the court collaterally. It is not an action of 
nullity, but a proceeding which may enable the court to give 
proper relief without decreeing the revocation of the will of 
1911.” 

Such were the answers given by this court to the points 
which had been certified to it. 

The Cireuit Court, in the subsequent trial of the cause 
between the complainants and the appellant, Mr. Patterson, has 
decreed that Mrs. Gaines is the forced heir of Daniel Clark, 
or in other words, that, being his legitimate child. she was en- 
titled, under the laws of Louisiana, to her /égitime in his estate 
at the time of his death. 
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This decree was made upon the pleadings and proofs in the 
cause, put in by the complaimants and the appellant, Charles 
atterson. He was one of the defendants who had not de- 
murred to the bill. Before those demurrers had been filed, Mr. 
Patterson had filed his answer, by his counsel, but not under 
oath, having availed himself of the waiver in this respect 
tendered to the defendants by the complainants. To that 
answer there was a general replication. The parties having 
introduced their proofs, the case was regularly in order for a 
hearing. It was heard at the earnest desire of both parties. 
No suggestion was made in the Circuit Court below, that it 
would direct an issue to be made for the trial of the legitimacy 
of Mrs. Gaines by a jury. No such desire has been expressed 
by the counsel of the appellant in this court, though it was 
intimated that it ought to have been done. We do not think 
it an occasion for such a course to be pursued. 

The practice of granting issues is limited to cases in which 
the court, in the fair exercise of its discretion, considers that 
justice will best be obtained by that course. Discretion, we 
mean, as it is guided by what has been the practice of courts 
of chancery. Gardner v. Gardner, 22 Wendell, 526; Drayton 
v. Logan, Harp. Eq. 67; 3 Paige, 457, 601. 

In the English chancery, except in the case of an heir at 
law or of a rector or vicar, it is not a matter of right. In the 
American courts of equity we know of no practice establish- 
ing an issue as a matter of right. In Virginia and others of 
our States, the heir’s right to an issue is given by statute. As 
the English chancery, in the exceptions mentioned as a matter 
of right, has allowed them, upon the ground that the common 
law ‘invests a party filling a particular situation with certain 
rights, of which it is the object of the suit to divest him, we 
presume that where, by operation of the law, in either of the 
States, particular persons have an interest in the property of 
an aneestor, whatever might be the evidence in favor of 
the authenticity and genuineness of the will, if the heirs at 
law object to its being done, the court will not establish the 
will, without the opinion of a jury upon a derisavit vel non.” 

We have recurred to what has been hitherto decided in this 
cause concerning jurisdiction, to prevent hereafter, in the fur- 
ther progress of it against any of the defendants, any doubt 
about it; and that the’ principles wpon which this court has 
asserted it might be better understood than they seem to have 
been at the bar. The Cirenit Court, in rendering its decree, 
understood it perfectly. We have been particular, too, in re- 
peating what was decided by this court in 2 Howard, 619, 
because it comprehends the subject-matter upon which the ju- 
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risdiction of the court was affirmed, and covered all who were 
parties, with the exceptions mentioned, and their obligations to 
auswer, either jointly or separately, the bill as they pleased ; 
though the whole of them, or any lesser number, might have 
a common defence. The object being that a final decree might 
be made between the complainants and each defendant, pro- 
vided the interest or property upon which the decree is to 
attach was a part of the property of Daniel Clark and now 
separate in each defendant who might answer separately, or 
in any two or more of them who might do so jointly. Or if 
the defendants, as they had a right to do, —except such of them 
as have already chosen not to answer conjointly, and have 
answered separately, — should make a common answer, that the 
decree between the parties might be common to all, and attach 
upon the property of Daniel Clark in their hands, if the com- 
plainants make out the right of Mrs. Gaines, as forced heir of 
Daniel Clark. This disposes of the question of jurisdiction, 
and of the suggestion made in the course of the argument of 
the cause here, though not strongly insisted upon, that the 
jurisdiction or practice of the cowt did not permit a separate 
decree against Mr. Patterson, or any other defendant in the 
cause. If the decree against any of the defendants determines 
the character of the subject-matter or property for which he 
is sued, making it a part of what shall be the aggregate from 
which the complainants’ interest is to be calculated, it is a final 
decree, and perfect against the defendant, though it may re- 
quire the confirmation of a further order of the court before it 
can be acted upon; as in cases of foreclosure, or where a fund 
may be distributable among a particular class of individuals, 
or where, in the distribution of an estate, it becomes necessary 
to direct a master to report upon its kind or value, &c., &c., of 
which there is a full illustration in the decree given by this 
court in the case of Michoud v. Girod, 3 Howard, 543. 

The cause is now before this court upon the appeal of Mr. 
Patterson. 

The argument of the learned counsel, Messrs. Brent and 
May, in favor of the reversal of the decree may be condensed 
as follows : — 

1. There is no circumstantial evidence in favor of the mar- 
riage between the mother of Mrs. Gaines and Daniel Clark. 

2. The testimony of Madame Despau, who declares that 
she was present at the marriage, is not entitled to belief on 
many accounts. 

3. Mr. Clark’s acknowledgments that Myra, Mrs. Gaines, 
was his legitimate child, even if admissible, are contradictory, 
if De la Croix has spoken the truth, as.he spoke ditlerently 
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of her to that witness. And they are intrinsically overruled 
by his most solemn acts, in stealthily providing for her by 
blind trusts, and more especially by the will of 1811. 

A, Conceding, exempli gratia, that there was a factum ot 
the alleged marriage, still there is proof of the marriage of 
the mother of Mrs. Gaines with De Grange, and no legal or 
satisfactory proof of the nullity of that marriage; because 
De Grange’s confessions that he had a wife alive at the time 
he married the mother of Mrs. Gaines are not evidence, — par- 
ticularly not so in this case, as the appellant does not claim 
the property for which he is sued under De Grange. "The ar- 
gument of counsel upon the point of a previous and subsist- 
ing marriage was this: — There is direct proof of a marriage 
between Zuline Carriere, the mother of Mrs. Gaines, and De 
Grange. ‘To annul it, there is no other testimony than the 
hearsay of De Grange’s confessions, and Gardette’s declara- 
tions, that, when De Grange married Zuline, he was then a 
married man, —that it was a common rumor in New Orleans, 
that such was the fact, —that a woman calling herself Mrs. 
De Grange, and claiming to be the wife of De Grange, came 
to New Orleans in pursuit of him, as her husband. — It is said, 
if she did, her assertions were equally hearsay. Reputation in 
New Orleans that the marriage with Zuline was null would 
be no evidence of the fact. Further, it is said the attempt to 
prove De Grange’s conviction for bigamy is a failure. But 
even if the record of his conviction had been produced, which 
was not done, it is res inter alios acta, and could not be 
admitted against the appellant, who does not claim under De 
Grange, but under conveyances from the executors to the will 
of IS1L1. 

The counsel also contend, whether they are right or wrong 
in the foregoing positions is a matter of no consequence, ex- 
cept as showing the history of the case, and tending to pre- 
vent further litigation, because, by the code of Louisiana of 
1808, reénacted in this particular in the code of 1825, it is de- 
clared that a person holding property by sale from a donee of 
an excessive donation is only liable to the foreed heir, after 
an execution first had against the property of the donee. 
Under both codes, too, the third possessors are only liable in the 
order of their purchases. That the légitime of the forced heir 
is not to be recovered in the specific property, but in the value 
of the légitime, as it may be ascertained under the Louisiana 
codes. For these last positions, counsel rely upon the lan- 
guage of the codes, and upon the case of Hodder v. Shep- 
herd et al., 1 Louis. R. 505. That was a case which arose 
under the code of 1808, but is cited in the new code as a 
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judic al ‘exposition of hack the old and new code, in this re- 
spect. It is said that this case is within the provisions of the 
code under the decision just cited, as Mary Clark, the mother 
of Daniel Clark and grandmother of Mrs. Gaines, as univer- 
sal legatee of her son by the will of 1811, accepted the suc- 
cession of his estate as the law of Louisiana required it to be 
done. ‘That her power of attorney to the executors, Chew 
and Relf, authorized them to make sales of the property of 
Daniel Clark as they were made, and gave to the purchasers 
valid titles, without any order of the Probate Court, or any 
judicial sale, being necessary. ‘That the purchasers are not 
liable to be sued at all, until the forced heir exhausts the prop- 
erty, or, in other words, discusses the rights or property of the 
grandmother in her son’s estate. 

The statute of limitations, it was also said, barred a recovery 
by the complainants. 

We have stated more particularly than we would otherwise 
have done the arguments urged by the counsel of the appel- 
lant, and in the strongest way in which they were presented. 
It was due to the importance of the case, to the interest of 
all concerned in this controversy, and because the arguments 
of both of the counsel command our respect. Parts of some of 
these objections have our acquiescence, others have not. 

Our conclusions relating to the marriage of the mother of 
Mrs. Gaines to her father, the lawfulness of the marriage, and 
that she is the legitimate offspring of that marriage, differ from 
all that has been urged against them. 

The marriage, the legitimacy of Mrs. Gaines, and the valid- 
ity of the sales made by the executors, make the substance of 
this case put in issue by the pleadings. Were those pleadings 
ditierent from what they are, there would be enough to prove 
the marriage and the legitimacy of Mrs. Gaines. But as the 
pleadings are, we cannot, upon the evidence, exclude such 
conclusions. 

The marriage must be proved, according to what would be 
proof of it where it took place. This marriage took place in 
Pennsylvania, at Philadelphia, in the presence of a witness 
who says she was present, am that the ceremony was per- 





formed by a Catholic priest. ‘“ Marriage is a civil contract in 
Pennsylvania, to be comple tod by any words in the present 
tense, without regard to form.” Hantz v. Sealy, 6 Binney, 


405. “Marriage is to be decided by the laws of the place 
where celebrated.” Phillips v. Gregg, 10 Watts, 168. Every 
intendment is to be made in favor of legitimacy. Senser v. 
Bower, 1 Penn. R. 453. 

The bill asserts the marriage, its lawfulness, and that Mrs. 














588 SUPREME COURT. 





Patterson v. Gaines et ux, 








Gaines is the issue of the marriage; the answer is a denial of 
these allegations. The plaintiffs file a general replication. 
But as the appellant accepted the waiver offered in the bill, 
that their answers might be put in without being sworn to, 
and did not swear to his answer, he is not entitled to have the 
benefit of his answer as a denial of the plaintiff’s case, unless 
the denial is contradicted by the evidence of two witnesses, or 
by one and corroborating circumstances. 

In the case of the Union Bank v. Geary, 5 Peters, 99, this 
court said, — “ Indeed, we are inclined to adopt it as a general 
rule, that an answer not under oath is to be considered merely 
as a denial of the allegations of the bill, analogous to the gen- 
eral issue at law, so as to put the complainant to the proof of 
such allegations.” In Bartlett v. Gale, 4 Paige, Ch. R. 503, the 
Chancellor says, — “ But where an answer on oath is waived, 
although, as a pleading, the complainant may avail himself of 
admissions and allegations in the answer which go to establish 
the case made by the bill, such answer is not evidence in favor 
of the defendant for any purpose.” An answer is always under 
oath, unless the plaintiff chooses to dispense with it, and then 
the court will order the answer of the defendant to be taken 
without oath. But whether the answer is not sworn to by the 
order of the court when the plaintiff waives it, or the waiver 
has been voluntarily accepted by the defendant, it is not 
evidence in his favor for any purpose. As this court said in 
5 Peters, just cited, it is analogous to the general issue at law, 
and a single undiscredited witness will be suflicient to prove 
the allegations in the bill which the answer denies. There is 
such a witness in this case. We do not intend, however, to 
put the conclusion to which we have come respecting the mar- 
riage solely upon her testimony. It is so strongly corroborated 
by other proofs, that the answer would be disproved if it had 
been sworn to. 

Madame Despau says, — “ Daniel Clark was married in Phila- 
delphia, in 1803, by a Catholic priest. Iwas present at the mar- 
riage. One child was born of this marriage, to wit, Myra Clark 
(now Mrs. Gaines), who married William Wallace Whitney, 
son of General T. Whitney of the State of New York. I 
was present at her birth, and knew that Mr. Clark claimed and 
acknowledged her to be his child. She was born in 1806. I 
neither knew, nor had any reason to believe, any other child 
besides Myra was born of that marriage.”” The witness then 
proceeds to relate what she terms the circumstances of the 
marriage, including the previous marriage of Zuline Carriere 
with ie Grange, his subsisting marriage when he married Zu- 
line, vnd the result of it, when that fact had been discovered 
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by Auline and. her family. This witness is not discredited in 
any of the ways or for any of the causes which can allowably 
be used for such a purpose. She is not contradicted by any 
witness. 

Marriage may be proved by any person who was present, 
and can identify the parties. St. Devereux v. M. Dew Church, 
Burr, S. C. 506; 2 W. Black. 145. 

If the marriage were in a foreign country, proof that it was 
solemnized in the manner usual in that country will be good 
presumptive proof that it was a valid marriage. Lacon v. 
Higgins, 3 Stark. 178. 

Marriage by a person habited as a priest and being per verba 
de presenti, the person performing the ceremony must be pre- 
sumed to have been a clergyman. Rex v. Brampton, 10 Kast, 
282. 

In what way is the attempt made to lessen the force of her 
testimony? In no other than by negative declarations of other 
persons who knew Clark, that they do not believe he was ever 
married, and by the witness De la Croix, who says, —and he is 
the only witness who says so,—that Clark spoke to him of 
Myra as his natural child. A hundred such witnesses would not 
be sufficient to impeach the testimony of one witness swearing 
positively to the fact of the marriage. And allowing that 
Clark did so speak to De la Croix, a husband’s declarations of 
the illegitimacy of a child when the marriage has been so 
proved is not sufficient to rebut the presumption of its having 
been lawfully begotten, until the presumption is disproved by 
evidence showing the want of access between the husband and 
wife. Bury v. Phillpot, 2 M. & K. 349. 

Once the marriage is proved, nothing shall be allowed to 
impugn the legitimacy of the issue short of the proof of facts 
showing it to be impossible that the husband could be the 
father. See opinion of the judges in Banbury Peerage case 
by Le Marchant. Access is presumed, unless the contrary be 
plainly proved. 

But all the other witnesses, some of whom were more in 
Clark’s confidence than De la Croix was, say that he spoke to 
them of Myra as his legitimate child, calling her such. 

Pierre Baron Bois Fontaine declares, that Clark treated him 
as a confidential friend in matters relating to Myra and to his 
affairs generally: that he was with Clark when he died. He 
says Clark repeatedly spoke to him of Myra as his legitimate 
child. Nearly his last words were about her. And further, he 
spoke of her mother with great respect, and frequently told him, 
after her marriage with Gardette, that he would have made his 
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marriage with her publie if that barrier had not beeu made ; 
but that she was blameless. 

Mrs. Harriet Smith says, —“* Mr. Clark and my late husband, 
Mr. Harper, were imtimate friends, &c.  [ suckled in her in- 
fancy Mr. Clark’s daughter Myra. I did it voluntarily, in con- 
sequence of her having suffered from the hired wurses. Mr. 
Clark considered that this constituted a powerful claim on his 
gratitude and friendship, and he afterwards gave me his confi- 
dence respecting her.” The interesting and truthful narrative 
of this witness of the relations between the father and the 
child, from her birth to the time of his death, and his frequent 
declarations that he would acknowledge her as his legitimate 
child, must make strong impressions upon any reader of it that 
she was such. Belle Chasse, the intimate and coufidential 
friend of Clark for many years, and who proved himself, as the 
facts in the case show, worthy of that relation, says, —*+ With 
much reflection and deliberation, Clark spoke of his being oc- 
eupied in preparing his last will. On these occasions, in the 
most impressive aud emphatic manner, he spoke of Myra as 
the object of his last will, and that he should in it deelare her 
to be his legitimate child and heiress of all his estate.” 

Madame Caillaret, the sister of Zuline, says she was not 
present at the marriage of her sister with Mr. Clark, * but I do 
know that Clark made proposals of marriage with my sister. 
Mr. Clark’s proposals of marriage were made after it became 
known that her marriage with Mr. De Grange was void, from 
the fact of his having then, and at the time of his marrying 
her, a living wife. ‘hese proposals were deferred being ac- 
cepted until the record proof of De Grange’s previous marriage 
could be obtained, and Zuline, with her sister, Madame Despau, 
sailed for the North of the United States, to obtain the record 
proof.” ‘Thus confirming what Madame Despau likewise says 
of Clark’s proposals of marriage : — “ Mr. Clark made proposals 
of marriage to my sister, with the knowledge of all our family. 
It was considered essential first to obtain record proof of De 
Grange having a living wife at the time he married my sister, 
to obtain which from the records of the Catholic church im 
New York, (where Mr. De Grange’s prior marriage was cele- 
brated,) we sailed for that city. Mr. Clark arrived after us. 
We heard that a Mr. Gardette, then living in Philadelphia, was 
one of the witnesses of Mr. De Grange’s pricr marriage. We 
proceeded to that city, and found Mr. Gardette. He answered, 
that he had been present at the prior marriage of De Grange, 
and that he afterwards knew De Grange and his wife by this 
marriage, —that this wife had sailed for France. Mr. Clark 
then said, ‘You have no reason any longer to refuse being ; 
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married to me. It will, however, be necessary to keep our mar- 
riage secret till | have obtained judicial proof of the nullity of 
your and De Grange’s marriage.’ Clark and Zuline were then 
married.” Madame Despau then relates their return to New 
Orleans, the prosecution of De Grange for bigamy, his imprison- 
ment, escape, and flight from the country, without his hav- 
ing ever returned to Louisiana again. ‘ All this happened in 
1803, not a great while before the close of the Spanish gov- 
ernment in Louisiana. Mr. Clark told us that, before he could 
promulgate his marriage with my sister, it would be necessary 
for her to bring an action against the name of De Grange. 
The anticipated change of government caused delay; but at 
length, in 1806, Messrs. James Brown and Eligeas Fromentin. 
as the counsel of my sister, brought suit against the name ot 
Jerome de Grange, in the City Court of New Orleans.” 

Now, rejecting all that Gardette is said to have said, all that 
Madame Despau says of the prosecution of De Grange for big- 
amy, and of the appearance of a female in New Orleans claim- 
ing De Grange for her husband, as not being within the allow- 
able limits of hearsay testimony in a question of pedigree, the 
concurring testimony of two witnesses in the family as to 
Mr. Clark’s proposals of marriage is such a corroboration of 
the declaration of one of them, that the marriage took place in 
her presence, as to make a basis broad enough to receive the 
declarations of the father, and his affectionate treatment of his 
child from her birth to his death, as conclusive of his marriage 
with her mother, and of her legitimacy. Such declarations, 
where there are probable grounds of a marriage, are the best 
proof in a question of pedigree. Just such —though they are 
within what is termed hearsay — as experience has shown to 
be necessary, in cases of doubt, to establish conjugal relations 
and the legitimacy of children. Such declarations, unlike 
those which De la Croix says Mr. Clark made to him, have 
always been received to establish the legitimacy of a child, 
with or without proof of marriage ; and when there is in a 
ease the positive testimony of one witness to a marriage, they 
are conclusive proof of legitimacy. 

What is urged against such a conclusion in this case ? 

The conduct of the parties in not promulgating their mar- 
riage, and not occupying the same house upon their return to 
New Orleans. In connection with that conduct, the testimony 
of De la Croix, that Colonel and Mrs. Davis, who reared 
Mrs. Gaines at the request of her father, knew nothing of his 
marriage; that the witnesses, Mr. Coxe and Mr. Hulings. 
who were for a long time the intimates of Mr. Clark, — the 
former his partner in business, — swear, to the best of their be- 
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lief, ‘that he never married. “And the subsequent connection 
with Gardette, without a dissolution of the marriage with Mr. 
Clark. 

The first is a good objection, until it has been reasonably 
accounted for. We do not mean so accounted for as to make 
it proper, but enough so to separate such conduct from the 
suspicion of an illicit connection. 

Madame Despau declares, when the marriage was contracted 
in Philadelphia, and afterwards upon their arrival in New Or- 
leans, that Clark said the marriage could not be disclosed on 
account of Zuline’s previous marriage with De Grange ; that 
legal proof must be obtained of the previous marriage of De 
Grange, and that an action would have to be brought by Zu- 
line “against his name.” This is substantially confirmed by 
Madame Caillaret, in her statement of the proposals for a mar- 
riage by Mr. Clark, and it having been deferred for the reason 
given by Madame Despau for its concealment. It is confirmed 
by what other witnesses say, as well as Madame Despau, of 
the arrest and imprisonment of De Grange for bigamy, to 
which they all swear as within their own knowledge, and by 
the subsequent proceedings in the City Court against De 
Grange. (Record, 206.) Connect the preceding with the 
mode of proceeding in Louisiana to impeach a marriage with 
one unable to contract marriage, its existing application to De 
Grange, and what might then have been its application to Mrs. 
Clark if her marriage in Philadelphia had been disclosed before 
a sentence of the nullity of her marriage with De Grange had 
been obtained, and we shall have facts from which motives for 
concealment of it may be inferred diverse from and stronger 
than the usual suspicion of its having been caused by an illicit 
intercourse. It was not necessary to the validity of the mar- 
riage in Philadelphia, that a sentence of dissolution should have 
been first pronounced in Louisiana against De Grange. By the 
law of the latter, as well as by the law of Pennsylvania, the 
marriage with De Grange was void from the beginning. <A 
void marriage imposes no legal restraint upon the party imposed 
upon from contracting another, though prudence and delicacy 
do, until the fact is so generally known as not to be a matter 
of doubt, or until it has been impeached in a judicial proceed- 
ing, wherever that may be done. My. Clark probably knew 
what we have just stated concerning the validity of his mar- 
riage; but from his pride and temper, as his character has 
been disclosed in this record, was it not probable, not to say 
natural, that such a man, anticipating his return to Louisiana, 
would resort to the course which was pursned, to keep his 
feelings from being wounded, until a judicial sentence had re- 
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stored his wife to the unequivocal condition enjoyed by her 
before the imposition of De Grange? We speak of the fact. 
and not of its propriety. ‘The latter has not our approbation, 
but we recognize what all of us know to be true, that conceal- 
ment is as frequently the refuge of error as it is of crime, and 
that men of the world shun more than any thing else the 
exposure of their follies, more especially such as the world 
may think to be so, and bearing upon the honor of the most 
delicate relation which a man can form in life. It is nota 
fiction, that men have been situated as Mr. Clark was, who 
have died without disclosing, as he did, even in behalf of their 
unoffending children, such a relation, and that women have 
been found to bear it. Such reflections would have no weight 
with us, unconnected with the proof that there is in this case 
of the marriage. But we think, with such proof, that they are 
appropriate to repel any presumption of illegitimacy in this 
instance, arising from the concealment of the marriage, or from 
the parties to it not having occupied the same house. The 
events which followed embittered the rest of this father’s lite, 
and, until now, have deprived his child of that legitimate stand- 
ing which he was most anxious to give her, and which seems 
to have pressed most heavily upon him at the hour of his 
death. Bois Fontaine says, in reply to the third cross-interrog- 
atory, — ‘ He spoke of her mother with great respect, and fre- 
quently told me, after her marriage with Gardette, that he 
would have made his marriage with her public if that barrier 
had not been made, and frequently lamented to me that it had 
been made; but that she was blameless. He said he would 
never give Myra a step-mother. When, in 1813, he communi- 
cated to me that he was making his last will, he showed great 
sensibility as to her being declared legitimate in it. While I 
was with him in his death-sickness, and even at the moment 
he expired, he was in perfect possession of his senses, and no 
parent could have manifested greater affection than he did for 
her. Nearly his last words were about her,” &c. 

Time with him was near its end, and the truth was told. 

De la Croix’s testimony, in the particular in which it is 
relied upon, differs from that of all the other witnesses, who 
have deposed to what Mr. Clark said to them, repeatedly, of 
the legitimacy of his child. 

We regard it the less, for notwithstanding his intimacy with 
Mr. Clark, and the confidence which he had in De la Croix’s 
suitableness to be the guardian of Myra, he says Mr. Clark 
never spoke to him about her, except on the occasion when he 
was asked to become his executor and her tutor. Record. 
233, 234. This declaration to De la Croix, supposing it to 

50 * 

















594 SUPREME COURT. 





Patterson v. Gaines et ux. 


have been made in connection with the occasion when he says 
it was made by Mr. Clark, is the testimony in the record most 
relied upon to disprove the legitimacy of Mrs. Gaines. But it 
cannot be allowed to exceed in weight the testimony of sev- 
eral other witnesses who were more intimate with Mr. Clark 
than De la Croix was, who—from facts in the cause inde- 
pendently of any declarations of theirs —seem to have had 
more of his confidence, and to whom Mr. Clark spoke very 
differently of the same fact. A single declaration, directly the 
reverse of many to the same fact, may be made in such a man- 


,ner, by the same person, as to disable us from coming to a 


conclusion coincident with that which the many assert. But if 
the latter are associated with other proofs bearing upon the 
point derived from other persons, stronger than any proofs 
which can be connected with the contradiction of them, we 
have a rule to guide us in our estimate of both, making the 
many prevail over the one, though it might, independently of 
all other proof connected with either, bring us to an opposite 
conclusion. The testimony of De la Croix cannot stand the 
test of this rule. Setting aside all that the other witnesses 
say contrary to it, there is the oath of one witness who swears 
to the marriage, which raises an intendment of legitimacy in 
the offspring conclusive until it has been disproved. Against 
such a rule, suspicions or doubts not resting upon proofs as 
strong as the proofs of the marriage must not be indulged. 
But for a brief illustration of the rule, let us take the case. 
De la Croix says Mr. Clark told him, upon the only occasion he 
ever spoke to him of Myra, that she was his natural child. 
Madame Despau says she was present at the marriage of Mr. 
Clark to the mother of Myra. Bois Fontaine says Mr. Clark 
said to him, speaking of the mother of Mrs. Gaines, that he 
would have made his marriage with her public, but for her 
subsequent connection with Gardette. Now where is_ the 
weight of proof? Does De la Croix’s testimony exceed that 
of the witness who swears to the marriage, and also Clark’s 
declaration to Bois Fontaine admitting it? ‘The contrary dec- 
larations may neutralize each other, in this aspect of the case, 
without lessening the positive. 

In such a case, we have not a choice of conclusions, but 
must take that which the positive proves. 

Hitherto, the testimony of De la Croix has been treated as 
if it was altogether unexceptionable. It is not so. ‘There is 
in it that cold hardness of a man of the world, unmindful of 
the relations of former friendship whilst professing to regard 
them, but little in unison with kindness, and not at all so with 
the seriousness of exact truth. Such men will not swear to 
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what is false, but they may speak what is not true, by an in- 
difference to exactness in what they do say. De la Croix’s 
testimony is twice in the record, taken at different times, and 
we have it both in French and English. No injustice is done 
him by translation. ‘They are not.so contradictory of each other 
as to justify of themselves any charge against his intentional 





veracity ; but they differ in particulars about Myra, as well as of 


other persons, so as to make it right that it should, as a whole, 
be received with great caution. Besides, for there must be no 
disguise of the facts which bring us to our conclusion concern- 
ing his testimony, there is upon the record a pecuniary rela- 
tion between himself and the estate of Daniel Clark, which, 
unexplained, does not leave a favorable impression of his 
impartiality in this affair. 

Again, suppose the fact of legitimacy in this case had been 
placed altogether upon the evidence of Belle Chasse and De la 
Croix, that of the former would not have been proof of it. But 
if Belle Chasse’s testimony is fortified by that of others, speak- 
ing’ as strongly as he does of Clark’s declarations of his daugh- 
ter’s legitimacy, it would not be reasonable to discard it for 
the testimony of De la Croix, which is unsupported by any 
other witness. Is the conclusion one less of proof, because 


Colonel and Mrs. Davis, who reared the child at the request of 


her father, were ignorant of his marriage? because Mr. Coxe 
and Mr. Hulings, who knew him well, say that they knew 
nothing of Mr. Clark’s marriage, the two last declaring so to 
the best of their belief? All of this is negative testimony, 
implying ignorance of the fact of which they speak, and not 
knowledge of it, 
proof by facts from which marriage may be inferred. The 
rest of the testimony of Mr. Coxe, Mr. Hulings, and De la 
Croix, in respect to the marriage, is excluded from our consid- 
eration, from not being within the rules by which hearsay is 
admissible in cases of pedigree. Neither of them relate any 
thing as coming from the parents of Myra, or the relations on 
either side of the marriage. ‘The only point in which the tes- 
timony of Mr. Coxe differs from that of Madame Despau is in 
his narrative of the arrangement made by him, at the request 
of Mr. Clark, for the birth of Caroline, now Mrs. Barnes. 
Madame Despau says she was the child of De Grange; Mr. 
Coxe, that Clark told him that she was his child. These dec- 
larations are at variance with each other as to the fact, but not 
contradictory. The fact may be as one or the other witness 
has related it. The difference, therefore, does not at all dis- 
credit Madame Despau. But the ignorance of Colonel and 
Mrs. Davis of the marriage, in counection with the arrange- 
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ments which were made by them, at the request of its father, 
for the birth of the child, and the father’s great confidence in 
them, it is said, is extraordinary and unaccountable. But is 
it not equally so, that, under such circumstances, he should not 
have communicated to them the reverse? The latter is ordi- 
narily the usual confidence between the parties upon such 
occasions, and when it is not made, an inquiry suggests itself 
at once why it was not done. Its not having been done, 
though extraordinary, proves nothing either one way or the 
other; the mind is left to connect other facts with it, for the 
purpose of enabling us to conclude what inference can justly 
be made from such an incident, so much out of the way of 
the confidence between parties upon such occasions. There 
are no such facts in this case to aid such an objection. There 
are facts independent of it, which happened afterwards, which 
repel it. 

The witnesses speak of the extraordinary affection man- 
ifested by Mr. Clark for this child,—his daily visits, paren- 
tal and endearing fondness, —his costly presents and mani- 
fested pride in her, as time developed her mind and appearance, 
—and that he always called her Myra Clark. All of this is 
not inconsistent with what men of generous temper will and 
should do to repair as much as they can, in such cases, their 
indiscretion as to the birth of a child. But when a parent does 
it, with subsequent declarations, made over and over again, to 
several persons, of a child’s legitimacy, they may well be 
united with the latter to remove the objection, that Mr. Clark 
had not mentioned his marriage to Colonel and Mrs. Davis. 
Besides, let it be remembered that the evidence shows, up to 
that time, he had mentioned his marriage to no one. Madame 
Despau, his wife, and himself only knew the secret, and his 
influence over them made it his own, until they could speak 
free from the apprehensions excited in them by his declaration, 
that the marriage was not to be disclosed until the marriage 
with De Grange had been judicially annulled. He was a man 
of no ordinary character or influence upon those who were 
about him. His natural fitness to control became habitual, as 
his wealth and standing increased, and it was exercised and 
involuntarily yielded to by all who associated or who were in 
business with him. He was a man of high qualities, but of 
no rigor of virtue or self-control ;— energetic, enterprising, 
courageous, affectionate, and generous, but with a pride which 
had yielded to no mortification until his affection subdued it to 
a sense of justice in behalf of his child. As to Mrs. Clark’s 
subsequent connection with Gardette whilst she was the wife 
of Mr. Clark, considering it alone or with those reasons which 
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have been urged against the fact of that marriage, our conclu- 
sion is, that, inexcusable as her conduct was, there is not enough 
to make the fact of the marriage with Mr. ‘Clark doubtful. 
Discarding from our consideration altogether the irritation 
and impositions to which this female had been subjected from 
her girlhood, and her well-founded fears of the fidelity of Mr. 
Clark, and admitting she was very deficient in her apprehen- 
sion of the sacredness of marriage, however much it may 
expose her virtue &nd her affection for her lawful husband to 
conclusions against both, we do not deem it to be a fact strong 
enough to set aside the testimony of one witness who swears 
positively to her marriage with Mr. Clark, and all the corrob- 
orating proof of that fact in the case. It will raise a suspicion 
against the marriage, in this most curious and original chapter 
of domestic life, not easily removed from the minds of those 
who indulge it. But we cannot permit it to prevail over the 
legitimacy of her child, established, as we think ourselves 
obliged to say it has been, in conformity with those rules of 
evidence which long experience and the wisdom of those who 
have gone before us in courts of equity have deemed the best 
to ascertain, in cases of doubt, the affinity and blood-relation- 
ship of social life. 

But it is still said, admitting the marriage with Clark to have 
taken place in Philadelphia, that Mrs. Gaines cannot inherit 
from her father, his marriage with her mother being void, on 
account of her previous marriage with De Grange. 

This will depend upon the marriage with De Grange having 
been a valid marriage. Or upon its being void for one of 
those causes which disable persons from contracting marriage. 
The burden of proof in such a case is not upon the party as- 
serting the validity of the second marriage, but on the other, 
who asserts its invalidity on account of the validity of the first. 
Both are affirmative declarations. Hi incumbit probatio qui 
dicit, non qui negat. 'The argument is, the marriage with De 
Grange stands in the way of any right of Mrs. Gaines to in- 
herit from her father, until the record of the conviction of De 
Grange for bigamy has been produced. We do not understand 
the law to be so. A bigamist may be proved so, in a civil suit, 
by any of those facts from which marriage may be inferred. 
Reputation of marriage is not enough, but facts from which it 
may be inferred are so. In a prosecution for the offence, there 
must be proof of an actual marriage. The confession of the 
bigamist will be sufficient in a civil suit, when made under 
circumstances which imply no objection to it as a confession. 
De Grange did make such a confession. Madame Benguerel 
says, in answer to the seventh interrogatory put to her, — “‘ My 
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husband and myself were very intimate with De Grange, and 
when we reproached him for his baseness in imposing upon 
Zuline, he endeavoured to excuse himself by saying, that, at the 
time of his marrying her, he had abandoned his lawful wife, 
and never intended to see her again.” Record, 212. And her 
answer to the cross-interrogatory is, —‘‘I am not related to 
nor connected with the defendants, nor with either of them, nor 
with the mother of the said Myra, nor am I interested at all in 
this suit. It was in New Orleans where I 8btained my infor- 
mation. It will be seen by my answers how I knew the facts. 
I was well acquainted with De Grange and the said Zuline, 
and I knew the lawful wife of the said De Grange, whom he 
had married previous to his imposing himself in marriage upon 
Zuline.”” The credit of this witness is unassailed. Here, 
then, is proof enough of a subsisting marriage between De 
Grange and another female, when he married Mrs. Gaines’s 
mother, to invaiidate the latter. 

But suppose Madame Benguerel had not given such testi- 
mony, or that her credit had been successfully assailed ; what 
would then be the state of the objection? Just this: as all the 
other witnesses who speak of the prosecution of De Grange 
for bigamy speak of his conviction only as hearsay or common 
report, the defendant cannot call upon the plaintiff for record 
proof of it, without placing himself in the inconsistent atti- 
tude of rejecting the hearsay to be proof of its existence, but 
giving to him the right to call for its production. ‘The testi- 
mony of Madame Benguerel was introduced by the plaintiffs 
without any obligation upon them to have done so. _ It estab- 
lishes the fact of De Grange’s previous marriage, for all the 
purposes of this controversy. The denial, in the answer of the 
defendant, that Mr. Clark was ever married, is the assertion of 
a fact, of which the defendant cannot, in the nature of things, 
have positive knowledge, and is therefore no more than a 
declaration of his belief. One witness, therefore, overrules the 
denial. But there is no force in this objection for another rea- 
son. When, in the progress of a suit in equity, a question of 
pedigree arises, and there is proof enough, in the opinion of the 
court, to establish the marriage of the ancestor, the presumption 
of law is, that a child of the marriage is legitimate, and it will 
be incumbent upon him who denies it to disprove it, though 
in doing so he may have to prove a negative. 

Further upon this point, the record of De Grange’s convic- 
tion cannot be called for, as there is proof that it could not be 
found in the proper office in New Orleans, where it should be. 
The complainants do not rely upon such proof to establish the 
fact that De Grange was a married man when he married Zu- 
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line. His declaration to Madame Benguerel, associated with 
other facts, sufficiently proves it. 

Before leaving this point, however, we will make a single 
remark upon what was said in the argument, that, if the record 
of De Grange’s conviction had been produced, it would not 
have been competent testimony, from its being res inter alios 
acta. 

The general rule certainly is, that a person cannot be affected, 
much less concluded, by any evidence, decree, or judgment, to 
which he was not actually, or in consideration of law, privy. 
But the general rule has been departed from so far as that 
wherever reputation would be admissible evidence, there a 
verdict between strangers, in a former action, is evidence also ; 
such as in cases of manorial rights, public rights of way, im- 
memorial custom, disputed boundary, and pedigrees. Duchess 
of Kingston’s case, 11 Howell, State Trials, 261; Davies, De- 
mand., Lowndes, Tenant, 7 Scott, N. R. 141; Doe d. Bacon 
v. Brydges, 7 Scott, 333; Read v. Jackson, per Lawrence, J., 1 
East, 355; Brisco v. Lomax, 8 Adol. & Ell. 198; Evans »v. 
Rees, 10 Adol. & Ell. 151; Biddulph v. Ather, 2 Wel. 23; 
Tooker v. Duke of Beauford, 1 Burr. 146, as to manorial 
rights ; Brisco v. Lomax, 8 Adol. & Ell. 198, as to disputed 
boundary ; Laybourn v. Crisp, 4 Mees. & Wels. 320, as to 
questions of immemorial custom ; Travers v. Challoner, Gwill, 
1237, as to disputed modus and pedigree; Carr v. Heaton, 
Gwill, 1261. In Neal & Duke of Athol v. Wilding, Strange, 
1157, the court rejected a special verdict in a former suit, the 
defendants not having been parties to that suit, which was 
offered to prove three of the descents which were necessary to 
make out the Duke’s pedigree. Mr. Justice Wright differed from 
the majority of the judges on that occasion, and in Buller’s N. P., 
Ath ed., p. 233, it is said that the opinion of that learned judge 
was generally approved, though the determination by the rest 
of the court was contrary. And the point has been since re- 
peatedly ruled in conformity with the opinion of Mr. Justice 
Wright. 

But it may be said that the real fact was not what our con- 
clusion is upon this point. Let it be remembered by those 
who may say so, that possibilities are the enemies of truth, in- 
dicating more frequently than otherwise the unpreparedness of 
a mind to receive it, rather than its uncertainty. They have 
no standing in the law against a violent presumption, which 
is plena probatio, or full proof. 

Having disposed of all the objections which were urged, or 
which can be raised upon this record, against the most inter- 
esting and essential fact in the case of the complainants, we 
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proceed to give our conclusions upon the legal points made 
for the reversal of the decree of the Circuit Court. 

They were, that a suit at the instance of a forced heir 
cannot be maintained against a purchaser, until the donee’s 
property has been discussed. 

It was said the decree was not final. 

That the statute of limitations barred a recovery. 

And last, that the decree directs the property for which the 
defendant is sued to be conveyed and surrendered to Mrs. 
Gaines, instead of making it liable as a portion of Daniel 
Clark’s estate, out of which the forced heir’s légitime is to be 
calculated. 

The first objection would prevail against the decree, if Mr. 
Patterson’s was such a purchase. It is not so. 

The defendant is the alienee of the purchasers who bought 
the property at auction, in the year 1820, from the executors of 
Mr. Clark under the will of 1811. It is admitted that the 
property was a part of Mr. Clark’s estate when he died. 

These sales were made without any authority, judicial or 
otherwise. They were made after the time when, by the law 
of Louisiana, the relation of the sellers as executors had ex- 
pired. Nor can it be said they were legal on account of the 
power of attorney given to Mr. Relf and Mr. Chew by Mrs. 
Clark, the mother and universal legatee of the testator. She 
could give no power to the executors to dispense with the law 
prescribing the manner for making the sale of a succession. 
Her power of attorney was not of itself, nor was it treated by 
the executors, to make for her a legal acceptance of the suc- 
cession. It was neither an express nor a tacit acceptance of 
the succession, casting upon her the responsibilities resulting 
to a donee of ‘a succession by its acceptance. It might have 
been used as an act done by her from which her intention to 
accept the succession might have been inferred, which would 
have been a legal acceptance. But it was not so treated. 
Until the acceptance was made as the law required it to be, 
every act performed under it by the attorneys was void. 

The power was also given when the possession of the 
estate was lawfully in the executors, for the purpose of ena- 
bling them to discharge their functions according to law. It 
could not invest them with any power, either when their con- 
nection with the estate as executors existed, or afterwards, to 
sell any part of it in a way not permitted by the law. 

One of the executors, Mr. Relf, received letters testamentary 
on the 27th August, 1813. The other, Mr. Chew, on the 21st 
January, 1814. Without delay, on the same day that he re- 
ceived letters, Mr. Relf applied for leave to sell the movable 
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and immovable property of his testator. It was granted. For 
reasons stated in a subsequent application, he applied for an 
extension of the order as to the time for making a sale. It 
was allowed, without any alteration of the times for adver- 
tising the property he wished to sell, as fixed in the first order. 
The movable effects were to be advertised ten days. The 
slaves and other immovable effects thirty days. The defend- 
ant depends upon these orders for the regularity of the sales 
and the validity of the purchase made by his alienor, Corre- 
jollas, the original purchaser. 'The sale of the property bought 
by Correjollas was made in 1820. The time for making the 
sales, according to the order of the court, had passed more 
than six years. The time within which the executors could 
act as such by the law of Louisiana had expired. They had 
neither legal nor delegated authority from the donee of the 
estate, recognized as such by the law of Louisiana, to make 
the sale. It was a sale without judicial order, —a sale in dis- 
regard of, and in violation of, the law, — one which the law of 
Louisiana makes absolutely void. If considered as having 
been made under the orders for sale given by the court, it is 
also absolutely void. It is necessary to show, in all cases of 
forced sales, meaning such as are done by judicial order, — 
particularly of the property of a succession, or estate of a 
deceased person, —that all the formalities of the law have 
been strictly complied with, or the sale will be annulled. De- 
logny v. Smith, 3 Louis. R. 421; Donaldson v. Hull, 7 N. 
S. 113; Marsfield v. Comeaux, 7 N. S. 185; 8 N. S. 246; 4 
Louis. R. 204; 11 Martin, 610, 675; 2 Louis. R. 328. 

Under these decisions, and the view which we have taken 
of this point of the case, the fact of notice by the pur- 
chasers, and by the defendant from them, of the illegal and 
fraudulent sale, cannot be denied. 'The defendant knew, from 
the titles which he received from the purchaser, Correjollas, 
and from that bought by him from the other alienee of Corre- 
jollas, that the sales had been made by Mr. Relf and Mr. Chew 
in a representative character, and it was his duty to inquire if 
they legally filled it. Not having done so, he has bought in 
his own wrong, and the title by which he claims the property 
must be annulled. We have confined our remarks strictly to 
the objection, that these sales were made by the donee, or uni- 
versal heir of the will, without adducing other causes found in 
the proceedings of the executors, of which this record is but 
too fruitful, to show that the objection has no foundation in 
fact. 

Of the statute of limitations we will only say, that the stat- 
ute in force at the time the suit is brought determines the 
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right of the party to sue for a claim, and that the time under 
that in force when this suit was commenced had not expired. 
We ought, though, to say, to prevent future misapprehension, 
that it is not regularly in the pleading of this cause. 

It is also said that the decree of the Circuit Court is not 
final, in the sense contemplated by the law, to give to this 
court appellate jurisdiction. Indeed, we do not see how a 
decree could be more so. Nothing is left open between the 
parties ; it embraces the pleadings as well as the proofs in the 
cause, and directs the property held by the defendant, as it is 
set forth in the pleadings, to be cenveyed and surrendered to 
Mrs. Gaines. And it is only because the decree is subject to 
the objection, that the légitime of Mrs. Gaines in her father’s 
estate is to be calculated out of the whole of it, so as to ascer- 
tain and preserve distinct from the controversy the disposable 
quantum to which the donee is entitled under the will of 1811, 
that we shall direct it to be reversed. 

Mrs. Gaines, as the forced heir of her father, is entitled to 
such a portion of his estate as he could not deprive her of, 
either by donations inter vivos or mortis causa. 'The will of 
1811 is not null on account of its being a donation exceeding 
the quantum which the father could legally dispose of, but is 
only reducible to that quantum. 

To determine the reduction to which the donation in the 
will of 1811 is liable, the 29th article of title 2d of dona- 
tions inter vivos and mortis causa, ch. 3, sec. 2, of the code of 
1808, gives the rule. The disposable quantum in this instance 
would be one fifth of the aggregate of the property of the 
decedent in Louisiana; the Jégitime four fifths. Code of 
1808, 212, tit. 22. : 

We shall direct the decree of the court below to be reversed, 
and adjudge that a decree shall be made in the said court, in 
this suit, declaring that a lawful marriage was contracted in 
Philadelphia, Pennsylvania, between Daniel Clark and Zuline 
Carriere, and that Myra Clark, now Myra Gaines, is the lawful 
and only child of that marriage. That the said Myra is the 
forced heir of her father, and is entitled to four fifths of his 
estate, after the excessive donation in the will of 1811 is re- 
duced to the disposable quantum which the father could 
legally give to others. 

That the property described in the answer of the defendant, 
Mr. Patterson, is a part of the estate of Daniel Clark at the 
time of his death, that it was illegally sold by those who 
had no right or authority to make a sale of it, that the titles 
given by them to the purchaser and by the purchaser to the 
defendant, Mr. Patterson, including those given by the buyer 
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from the first purchaser to Mr. Patterson, are null and void, and 
that the same is liable, as a part of the estate of Daniel Clark, 
to the légitime of the forced heir, and that the defendant, 
Charles Patterson, shall surrender the same as shall be directed 
among other things to be done in the premises, as will appear 
in the decree and mandate of this court to the Circuit Court in 
Louisiana. 


Order. 


This appeal having been heard by this court, upon the tran- 
script of the record from the Circuit Court of the United 
States for the Eastern District of Louisiana, and upon the ar- 
guments of counsel, as well for the appellant as for the appel- 
lees, this court, upon consideration of the premises, doth now 
here adjudge, order, and decree, that the decree of the said 
Circuit Court be and the same is hereby reversed, with costs, 
and that such other decree in the premises be passed as is 
hereinafter ordered and decreed. 

And this court, thereupon proceeding to pass such decree in 
this cause as the said Circuit Court ought to have passed, doth 
now here adjudge, order, and decree, that it be adjudged and 
declared, and is hereby adjudged and declared, upon the evi- 
dence in this cause, that a lawful marriage was contracted and 
solemnized at Philadelphia, in the State of Pennsylvania, be- 
tween the same Daniel Clark, in the bill and proceedings men- 
tioned, and the same Zuline or Zuliene Carriere, in the bill 
and proceedings mentioned ; and that Myra Clark, now Myra 
Clark Gaines, and one of the complainants in this cause, is 
the lawful and only issue of the said marriage, and was at 
the death of her said father, Daniel Clark, his only legitimate 
child and heir at law, and as such was exclusively invested 
with the character of his forced heir, and entitled to all the 
rights of such forced heir. 

And this court doth further adjudge, order, and decree, that 
all the property described and claimed by the defendant Pat- 
terson in his answer and supplemental answer, and in the ex- 
hibits thereto annexed, is part and parcel of the property com- 
posing the succession of said Daniel Clark: that the defend- 
ants Richard Relf and Beverly Chew, at the time and times 
when, under the pretended authority of the testamentary ex- 
ecutors of the said Daniel Clark, and the attorneys in fact 
of the said Mary Clark in the will and proceedings men- 
tioned, they caused the property so described and claimed by 
the defendant Patterson to be set up and sold at public auc- 
tion, in December, 1820, and when they executed their act 
of sale, dated on the 18th February, 1821, to Gabriel Corre- 
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jollas for the two lots therein described, (which two lots con- 
stitute the same property described and claimed by the de- 
fendant Patterson as aforesaid,) had no legal right or authority 
whatever so to sell and dispose of the same, or in any man- 
ner to alienate the same: that the said sale at auction and the 
said act of sale to Correjollas in confirmation of the previous 
sale at auction, were wholly unauthorized and illegal, and 
are utterly null and void; and that the defendant Patterson, 
at the time and times when he purchased the property so de- 
scribed and claimed by him as aforesaid, (part from the said 
Correjollas, the vendee of the defendants Relf and Chew, and 
the residue from Etienne Meunier, the vendee of said Corre- 
jollas, himself the vendee of the same defendants, ) was bound 
to take notice of the circumstances which rendered the actings 
and doings of the said defendants in the premises illegal, null, 
and void;.and that he ought to be deemed and held, and 
hereby is deemed and held, to have purchased the property 
in question with full notice that the said sale at auction under 
the pretended authority of the said defendants and their said 
act of sale to Correjollas were illegal, null, and void, and in 
fraud of the rights of the person or persons entitled to the 
succession of the said Daniel Clark. 

And the said court doth further adjudge, order, and decree, 
that all the property claimed and held by the defendant Pat- 
terson as aforesaid now remains, unaliened and undisposed of, 
as part and parcel of the succession of the said Daniel Clark, 
notwithstanding such sales at auction and act of sale in the 
pretended right or under the pretended authority of the de- 
fendants Relf and Chew. 

And the court doth further adjudge, order, and decree, that 
the complainant, Myra Clark Gaines, is justly and lawfully en- 
titled, as the only forced heir of said Daniel Clark, to her 
legitimate portion of four fifths of the said succession, and 
to have four fifths of the property so claimed and held by the 
defendant Patterson, as aforesaid, duly partitioned, apportioned, 
and delivered or paid over to her, together with four fifths of 
the yearly rents and profits accruing from the same, since the 
same came into the said defendant’s possession ; and for which 
the said defendant is hereby adjudged, ordered, and decreed 
to account to the said complainant. 

And the court doth now here remand this cause to the said 
Circuit Court for such further proceeding as may be proper 
and necessary to carry into effect the following directions ; that 
1s to say, — 

1. To cause the said defendant Patterson forthwith to sur- 
render all the property so claimed and held by him as afore-. 























~~ eee Meer meme ee 8 


JANUARY TERM, 1848. 605 





United States v. Yates et al. 





said into the hands of such curator, commissioner, or trustee 
as the said court may appoint for the purpose; whose duty it 
shall be, under the directions of the court, to manage the said 
property to the best advantage, till the whole matter and ap- 
portionment of the said two portions (being the said four fifths 
and one fifth) of the said property shall have been completed 
and finally liquidated, as a part of the succession of the said 
Daniel Clark, and in the mean time to collect and receive all the 
rents, issues, and profits of the same, and to account and bring 
the same into court, to be there apportioned and paid over, or 
in part retained for further directions. 

2. To cause four fifths of the property so claimed and held 
by the defendant Patterson as aforesaid to be duly partitioned, 
appropriated, and delivered or paid over to the said complain- 
ant; and to retain the residue subject to further directions for 
the appropriation of the same; which either party shall be at 
liberty to move for; and if the same be proved and found in- 
divisible by its nature, or cannot be conveniently divided, to 
cause it to be sold by public auction, after the time of notice 
and advertisements, and as near as may be in the manner 
prescribed by law in the judicial sale of the property of suc- 
cessions: and, in case of such sale by auction, to apportion 
and pay over four fifths of the net proceeds of such sale to 
the said complainant, and to retain the residue subject to fur- 
ther directions, as aforesaid. 

3. To cause an account to be taken by the proper officer of 
the court, and under the authority and direction of the court, 
of the yearly rents and. profits accrued and accruing from the 
said property since it came into the possession of the defend- 
ant Patterson; and four fifths of the same to be accounted 
and paid to the said complainant, and the residue to be re- 
tained subject to such further directions as aforesaid. 

4. To give such directions and make such orders, from time 
to time, as may be proper and necessary for carrying into effect 
the foregoing directions, and for enforcing the due observance 
of the same by the parties and the officers of the court. 





Tue Unitep States, APPELLANTS, v. Henry Yates AND ARCHIBALD 
McINTYRE. 


Under the peculiar circumstances of this case, the counsel for the appellees was 
permitted to strike out his appearance, but such withdrawal must not authorize 
a motion to dismiss for want of a citation. 

The appearance of counsel does not preclude a motion to dismiss for the want of 
jurisdiction, or any other sufficient ground, except the want of a citation. It is 
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the practice of the court to receive such motions after an appearance has been 
entered. 

Under the rules of this court, it is, in pene, of no importance to the appellant, 
whether an appearance for the appellee is or is not entered on the record. If 
the appeal has been regularly prosecuted, he is as much entitled to judgment in 
the one case as in the other. 


Ts was an appeal from the District Court of the United 
States for Louisiana, under the act of Congress passed on 
the 17th of June, 1844, providing for the adjustment of land 
claims within the States of Louisiana, Arkansas, &c. 

A motion was made by Mr. Baldwin, whose name appeared 
as counsel for the appellees, to strike out his appearance, and 
in support of the motion he filed the following affidavit and 
letter. 


“ Harvey Baldwin, of the city of Syracuse in the State of 
New York, being duly sworn, saith, — That he is the attorney 
and counsel of the above-named appellees, and as such brought 
and assisted in the trial of the above-entitled suit in the Dis- 
trict Court of Louisiana. 

“That this deponent set out from his residence aforesaid for 
Europe, on the 10th day of July last, and returned therefrom 
on the 28th or 29th of December last. 

“That while in Europe, this deponent, by a letter from his 
clerk, was informed, that, owing to some irregularities touching 
the appeal, said cause was at an end and would not be fur- 
ther prosecuted, or language to that effect. But this deponent 
was subsequently informed, by a letter from his wife, that 
the appeal taken therein was not abandoned, and that the 
return thereto would soon be filed, or words to that efiect. 
Whereupon this deponent wrote to Major Hobbie, Deputy 
Postmaster-General of this city, and requested him to call on 
Mr. Carroll, the clerk of this court, and take such measures 
in the name of this deponent as might be necessary to save 
default, and protect the rights of this deponent’s clients there- 
in; which letter this deponent has since his arrival in this 
city obtained from said Hobbie, and, together with the envelop 
thereof, is hereunto annexed. 

“And this deponent further saith, that, since his arrival in 
this city, he has been informed by the clerk of this court that 
said Hobbie called on him, on or about the 29th day of De- 
cember last, with the letter from this deponent, and ordered 
the appearance of this deponent entered for the appellees in 
said suit, and that said appearance was thereupon entered, pur- 
suant to such direction and request. 

“‘ And this deponent further saith, that, having been apprised 
that there were some irregularities in regard to said appeal, 
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he did not intend to have his appearance entered in said cause 
if by so doing it would prevent said appellees from taking ad- 
vantage of such irregularity. 

“ And this deponent further saith, that, having since his arri- 
val in this city seen the return to said appeal, he is satisfied that 
irregularities touching the appeal in said cause do exist, and 
as the counsel for said appellees deems it his duty, as at present 
advised, to present them to the consideration of this honorable 
court. And further saith not. 

Harvey Bavpwin. 


“Sworn to in open court, 15th February, 1848. 
Wituiam T'Homas CaRROLL, 


Clerk of Supreme Court U. 8.” 


‘* Frankfort on the Maine, November 15th, 1847. 


“My dear Sir, —I wrote you a hasty note this morning, via 
Liverpool, requesting your kind attention to a suit I have in 
the United States court, — Yates and McIntyre vs. The United 
States, appeal from District Court of Louisiana by United 
States, under the act of Congress of 1844. 

“Since I arrived in this country, I have been informed that 
the appeal was abandoned, or, owing to some irregularity in 
appellants’ proceedings, the appeal was at an end. 

“This may or may not be so. If return has been made, my 
appearance for appellees ought, I suppose, to be entered; but 
I do not wish, by entering an appearance, to waive any irregu- 
larity or advantage which the appellees may have, without 
their consent. Will you do me the favor to call on Mr. Carroll, 
the clerk, and take such measures, in my name, as may be 
necessary to save default and protect the rights of my clients. 

“T ought in justice to myself and them to say, that, under 
ordinary circumstances, they would not regard mere technical- 
ities; but the lands in question have cost them more than 
they can ever hope to realize with the titles confirmed. For 
twenty years they have been struggling to get the government 
to do that which, by the terms of the treaty of 1803, it solemnly 
promised to do, and the doing of which formed, stricti juris, 
a condition precedent to the perfection of its own title. Until 
this is or shall be done, our property remains unavailable. If, 
therefore, the government has by laches lost the right to pros- 
ecute the appeal, [ see no reason, under the circumstances, why 
we should restore it to them. 

“When you look into the matter, do whatever may be ne- 
cessary to protect our interest, and hold me accountable at 
our first meeting, which I now hope will be some time in the 
month of December next. 

“HA. Batpwin.” 
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Mr. Chief Justice TANEY delivered the opinion of the court. 

Upon the affidavits filed, the court will permit the attorney 
who has appeared for the appellees to withdraw his appear- 
ance. But this leave will not authorize a motion to dismiss 
for want of a citation, nor for mere irregularity in its ser- 
vice, provided the appeal is in other respects regularly brought 
up and authorized by law. The citation is merely notice to 
the party, and his appearance in person or by attorney is an 
admission of notice on the record, and he cannot afterwards 
withdraw it. 

But the appearance does not preclude the party from mov- 
ing to dismiss for the want of jurisdiction, or any other suffi- 
cient ground, except for the one above mentioned. And a 
motion of that kind is, in the practice of this court, usually 
and most properly made by the attorney after his appearance 
is entered on the docket. And if such a motion is intended 
to be made in this case, the withdrawal of the appearance is 
not necessary to give the appellee a right to make it. 

The serious objections which often exist to permitting an 
attorney to strike out his appearance for a defendant in a 
court exercising original jurisdiction, do not apply in an ap- 
pellate court. And under the rules of this court, it is, in gen- 
eral, of no importance to the appellant, whether an appearance 
for the appellee is or is not entered on the record. For if he 
is entitled to his appeal, and has prosecuted it to this court ac- 
cording to law, the refusal or omission of the appellee to ap- 
pear will not delay the trial, and a judgment against him will 
be as conclusive as if an appearance for him had been en- 
tered on the docket, and the’case argued by his counsel. 


Order. 


On consideration of the motion by Mr. Baldwin, for leave 
to strike out his appearance, which had been improvidently 
entered (by an agent of his) for the appellees in this cause, 
and of the arguments of counsel thereupon had, as well against 
as in support of the motion, it is now here ordered by the 
court, that the leave prayed for be and the same is hereby 
granted. 








Note by the Reporter. 


The case was afterwards dismissed, upon the same grounds 
as in the preceding case of The United States v. Curry and 
Garland. 











INDEX 


OF THE 


PRINCIPAL MATTERS. 





ABATEMENT. 

1. The rule respecting abatement is this: —If the person charged has received no 
benefit to himself at the expense of the sufferer, the cause of action does not 
survive. But where, by means of the offence, property is acquired which 
benefits the testator, there an action for the value of the property survives 
against the executor. United States v. Daniel, 11. 

2. As to the form of action, none will lie, at common law, against an executor, 
where the general issue plea is “not guilty.” Ibid. 

ADMINISTRATORS. 
See ExEcUTORS AND ADMINISTRATORS. 
ATTORNEY. 

Where a citizen of Virginia sued, in the Circuit Court of Louisiana, two persons 
jointly, one of whom was a citizen of Louisiana and the other of Missouri, 
and an attorney appeared for both defendants, the citizen of Missouri is at 
liberty to show that the appearance for him was unauthorized. If he shows 
this, he is not bound by the proceedings of the court, whose judgment, as to 
him, is a nullity. Shelton v. Tiffin, 164. 

BANKRUPTCY. 

1. A decree of the Circuit Court, setting@side a deed made by a bankrupt before 
his bankruptcy; directing the trustees under the deed to deliver over to the 
assignee in bankruptcy all the property remaining undisposed of in their 
hands, but without deciding how far the trustees might be liable to the as- 
signee for the proceeds of sales previously made and paid away to the credi- 
tors; directing an account to be taken of these last-mentioned sums in order 
to a final decree, —is not such a final decree as can be appealed from to this 
court. Pulliam v. Christian, 209. 

2. The District Court of the United States, sitting in bankruptcy, had power to 
decree a sale of the mortgaged property of a bankrupt; and if there are more 
mortgages than one, and the proceeds of sale are insufficient to discharge the 
eldest mortgage, the purchaser will hold the property free and clear of all 
encumbrances arising from the junior mortgage. Houston v. City Bank of 
New Orleans, 486. 

CHANCERY. : 

1. Where a husband and wife, in order to carry out an ante-nuptial agreement, 
conveyed personal property to a trustee, with directions to hold a part of it 
for the sole and separate use of the wife, with a power to the wife to alien or 
devise it, such part goes, if she dies intestate, to her next of kin, free of all 
claim on the part of the husband. Marshall v. Beal, 70. 

2. But where a legacy was left to a trustee for the benefit of the wife, and the 
trustee was directed “to let the wife have some part or parcel of the money, 
occasionally, as she may stand in need, to be paid out to her at the discretion 
of the trustee,” this fund goes to the husband at the wife’s death, by the laws 
of Maryland. Ibid. 

3. Where a bill in equity sought to enjoin a judgment, and charged that the com- 
plainant had a good defence which he did not know of at the time when 
judgment at law was rendered against him, and charged also that he was en- 
titled to pay the debt in the depreciated notes of a particular bank, of which 
advantage it was attempted to deprive him by fraud and collusion, and this 
bill was demurred to, it was error in the court below to sustain the demurrer. 
Dawis v. Tileston, 114. 

4. Although a new member cannot be admitted into a partnership without the 





eS 











610 INDEX. 


CHANCERY ( Continued). 
consent of all parties, om a person who has obtained a share in the concern 
can, after the partnership has expired, maintain a suit in chancery for his 
share of the profits. Mathewson v. Clarke, 122. 

5. Where there was a sale of wild lands in Florida, occupied by Indians, and the 
purchasers gave a mortgage to secure the payment of some outstanding in- 
stalments of the purchase-money, the fact that the purchasers had not com- 
plete possession of the lands is not a sufficient objection to their being charg- 
ed with interest from the time when the money was due. Curtis v. Jnnerarity, 
146. . 

6. They had paid a large part of the purchase-money before the execution of the 
mortgage, without raising this objection, and the parties to the contract of 
= knew that the Indians had possession of the lands as hunting-grounds. 


7. The purchasers in a former suit averred that they had peaceable possession, 

= the vendors cannot be held responsible for a subsequent disturbance. 
id. 

8. The doctrine of the civil law, viz. “that the vendee is not liable for interest 
where he received no profits from the thing purchased,” applies only to exec- 
utory contracts where the price is contracted to be paid at some future day, 
and the contract is silent as to interest. Ibid. 

9. Nor is it an objection to the allowance of interest, that the purchaser was put 
to much trouble and expense to obtain a recognition of his title. bid. 

10. The claim to be released from interest, upon the ground that there was no per- 
= legally authorized to receive it, is not supported by the facts in this case. 

id. 

11. Where the vendor gave a power of attorney to an agent to receive a payment 
from the purchasers on account, and the agent gave a receipt in full for cer- 
tain balances by way of adjustment and compromise, and the vendor disap- 
proved of the acts of the agent, the payment is not good, even on account, 
against the vendor. bid. 

12. The purchasers, by making a payment in this way, upon certain terms which 
were not within the power of attorney, constituted the agent their agent. 
For two years afterwards, they imsisted upon the binding force of the acts of 
the agent to the extent to which he had given releases, and only claimed the 

ayment to be on account when the agent became insolvent. It was then too 
ate. I 

13. Where fraud is alleged in a bill, and relief is prayed against a judgment and a 
judicial sale of property, a demurrer to the bill, that relief can be had at law, 
is not sustainable. Shelton v. Tiffin, 164. 

14. Where a worthless promissory note is imposed upon the vendor as part of the 
cash payment, it would seem that, if any fraud has been practised upon the 
vendor by the vendee, the amount of the note still remains an equitable lien 
upon the land. bid. 

15. The Civil Code of Louisiana (article 2412) enacts, that “the wife, whether 
separated in property by contract or by ae. ag or not separated, cannot 
bind herself for her husband, nor conjointly with him, for debts contracted by 
him before or during the marriage.” Bein v. Heath, 228. 

16. Where a wife mortgaged her property to raise money, and the question did not 
turn upon her doing so as the surety of her husband, it was not necessary for 
— to prove that the proceeds of the loan inured to her separate use. 

id. 

17. The fact of the application of the money may be proved to show the character 
of the transaction, with a view of establishing collusion or fraud. bid. 

18. = ’ of the State courts of Louisiana upon this subject examined. 

a. 

19. Where a wife mortgaged her property, and then sought relief in chancery, upon 
the ground that the contract was void in consequence of her disability to con- 
tract, and it was shown that the lender acted in good faith; proceeded cau- 
tiously under legal advice, under assurances that the loan was for the exclu- 
sive use of the wife, to whom the money was actually paid; the interest upon 
the loan paid for several years; the mortgaged property insured by her, and 
the policy assigned to the mortgagee ;—a bill to relieve her from the contract 
cannot receive the sanction of a court of equity. bid. 

20. But it is no objection to such a bill, as a rule of pleading, that the husband is 
made a party to it with the wife. He acts only as her prochein ami. Ibid. 
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21. 


22. 


23. 


24. 


25. 


26. 


27. 


28. 


29. 


30. 
31. 


32. 


A decree of the court below, that certain deeds should be set aside as fraudulent 
and void ; that certain lands and slaves should be delivered up to the com- 
plainant; that one of the defendants should pay a certain sum of money to 
the complainant; that the complainant should have execution for these several 
matters ; that the master should take an account of the profits of the lands 
and slaves, and also an account of certain money and notes, and then said 
decree concluding as follows, viz. “and so much of the said bill as contains or 
relates to matters hereby referred to the master for a report is retained for 
further decree in the premises, and so much of the said bill as is not now, nor 
has been heretofore, adjudged and decreed upon, and which is not above re- 
tained for the purposes aforesaid, be dismissed without prejudice, and that the 
said defendants do pay the costs,”— was a final decree within the meaning of 
the acts of Congress, and an appeal from it will lie to this court. Forgay v. 
Conrad, 201. 

But a decree that money shall be paid into court, or that property shall be de- 
livered to a receiver, or that property held in trust shall be delivered to a new 
trustee appointed by the court, is interlocutory only, and intended to preserve 
the subject-matter in dispute from waste or dilapidation, and to keep it within 
the control of the court until the rights of the parties concerned can be finally 
adjudicated. From such a degree no appeal lies. bid. 

The attention of the Circuit Courts is called to the propriety of merely an- 
nouncing their opinion in an interlocutory order, and withholding a decree 
— aside titles and conveyances until the case is ready for a final decree. 

bid. 

The difference between the English and American practice upon this subject 
explained. bid. 

Where the defendants claimed separate pieces of property, conveyed at different 
times by separate conveyances, and the decree against them was several, it 
was not necessary for all to join in an appeal. Jhid. 

Where a mortgage was given by a postmaster to secure the post-office depart- 
ment, and the Circuit Court was asked to instruct the jury, that, according to 
the true interpretation of the mortgage, there was contained therein no stip- 
ulation or agreement to extend the time, or preclude the government from 
suing the principal and sureties upon the postmaster’s bond, and the court re- 
fused, upon the ground that the jury were the proper judges of the fact whether 
time was given, on a perusal of the mortgage; this was error in the court. 
It is the duty of the court to construe all written instruments given in evi- 
dence, as a question of law. United States v. Hodge, 279. 

Payment under this mortgage could not be enforced until after the lapse of six 
months from its date. But its acceptance by the government did not release 
the sureties upon the bond, because, in order to discharge the surety by giving 
time, the time which is given must operate upon the instrument which the 
surety has signed. The mortgage here was only a collateral security, which 
was beneficial to the surety. bid. 

Where the holder of a preémption right to lots in the town of Dubuque sold 
them to another person, the facts, that the vendor had received certificates of 
his right, although the land-officers were not satisfied with their sufficiency, 
and that the vendor acted as the undisputed owner, were sufficient to nega- 
tive the charge of fraud in his representing his title to be good. Bush v. 
Marshall, 284. 

The relinquishment, by the vendor, of his title to the United States, with a 
view to a public sale and completion of his title, was not fraudulent towards 
the vendee, if it was the purpose of the vendor to enable himself to convey a 
perfect title to his vendee. Jbid 

If, at the public sale, the vendee himself became the purchaser, he became a 
trustee for his original vendor; and if, at the public sale, the original vendor 
became thé purchaser, the title inured to the benefit of his vendec. bid. 

A court of equity can decide the question whether or not a party is the heir of 
a deceased person. It is not necessary to send the issue of fact to be tried by 
a court of law. Patterson v. Gaines, 550. 

Where the complainant in a bill offers to receive an answer without oath, and 
the defendant accordingly filed the answer without oath, denying the allega- 
tions of the bill, the complainant is not put to the necessity, according to the 
general rule, of contradicting the answer by the evidence of two witnesses or 
of one witness with corroborating circumstances. The answer, being with- 
out oath, is not evidence, and the usual rule does not apply. bid. 
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33. 


In this case, however, even if the answer had been under oath and had denied 
the allegations of the bill, yet there is sufficient matter in the evidence of o 
witness, sustained by corroborating circumstances, to support the bill. bid. 


COMMERCIAL LAW. 


1. 


10. 


Under the statutes of Mississippi, a protest of promissory notes, and statement 
of notices given to the parties, being certified under the notarial seal and ver- 
ified by the affidavit of the notary, may be read in evidence. It is not neces- 
sary to introduce the notary, personally, to testify. Sims v. Hundley, 1. 


. Where a bill of exchange is presented for acceptance or payment, which is 


refused, it is sufficient if the officer who presents it makes a note at the time 
of the facts which occurred on presenting the bill. The formal protest may 
be drawn up afterwards, at the convenience of the notary. Bailey vy. Do- 
zier, 23. 


. Under the laws of Mississippi, a protest is not essential to enable the indorsee 


of an inland bill of exchange to recover the amount of it. The statute of 
Mississippi is similar to the English statutes of 9th and 10th of William IIL, 
and 3d and 4th of Anne, and must receive the same construction with them. 
Ibid. 


. Before those statutes, the indorsee of an inland bill had a right to recover the 


amount of it from the drawer. This right was not taken away by them; but 
they gave an additional right to interest and damages. The common law 
right remains. Jbid. 


. Although.a new member cannot be admitted into a | parson | without the 


consent of all parties, _ a person who has obtained a share in the concern 
can, after the partnership has expired, maintain a suit in chancery for his 
share of the profits. Mathewson v. Clarke, 122. 


. The language of the complainant in his bill, “that he became interested in a 


ship and cargo at and from Gibraltar,” is decisive of the question of time 
when his interest commenced, and shows that he had no interest until she 
arrived at Gibraltar. Ibid. 


- Where a master and supercargo was to receive a certain sum per month as 


wages, and a commission of five per cent., and also one tenth of all the profits, 
and it was agreed that these were to be in full of all services and privileges, 
the master and supercargo had no right to traffic upon his own account, for 
his own benefit. Ibid. 


. If the master and supercargo, after the loss of his first vessel, charters another 


and uses the capital of his partners in prosecuting his trade, informing his 
owners thereof and expressing his willingness to continue the business upon 
the same terms as before, to which they did not object, such continuance of 
the business must be governed by the same rules which regulated the trans- 
actions in the first ship. Ibid. 


. Where a promissory note was payable to the order of several persons, the name 


of one of whom was inserted by mistake, or inadvertently left on when the 
note was indorsed and delivered by the real payees, one of whom was also the 
maker of the note, the indorsee had a right to recover upon the note, although 
the names of all the payees were not upon the indorsement, and had a right, 
also, to prove the facts by evidence. Pease v. Dwight, 190. 

Referring to the case of the Bank of the Metropolis against the New England 
Bank, reported in 1 Howard, 234, the following instructions to the jury upon 
the second trial would have carried out the opinion of this court, viz. : — 

Ist. If, upon the whole evidence before them, the jury should find that the Bank 
of the Metropolis, at the time of the mutual dealings between them, had no- 
tice that the Commonwealth Bank had no interest in the bills or notes in 
— and that it transmitted them for collection merely as agent, then the 

ank of the Metropolis was not entitled to retain against the New England 
Bank for the general balance of the account with the Commonwealth Bank. 
2d. And if the Bank of the Metropolis had not notice that the Commonwealth 
Bank was merely an agent, but regarded and treated it as the owner of the 
paper transmitted, yet the Bank of the Metropolis is not entitled against the 
real owners, unless credit was given to the Commonwealth Bank, or balances 
suffered to remain in its hands, to be met by the negotiable paper transmitted, 
or expected to be transmitted, in the usual course of the dealings between the 
two banks. 

3d. But if the jury found, that, in the dealings mentioned in the testimony, the 

Bank of the Metropolis regarded and treated the Commonwealth Bank as the 
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13. 


14. 


15. 


owner of the negotiable paper which it transmitted for collection, and had no 
notice to the contrary, and, upon the credit of such remittances, made or an- 
ticipated in the usual course of dealing between them, balances were, from 
time to time, suffered to remain in the hands of the Commonwealth Bank, to 
be met by the proceeds of such negotiable paper, then the Bank of the Me- 
tropolis is entitled to retain against the New England Bank for the balance of 
account due from the Commonwealth Bank. Bank of Metropolis v. New 
England Bank, 212. 


. Where the holder of a protested note and the party entitled to notice reside in 


the same city or town, notice should be given to the party entitled to it, either 
verbally or in writing, or a written notice must be left at his dwelling-house 
or place of business. Bowling v. Harrison, 248. 


. The term “holder” includes the bank at which the note is payable, and the 


notary who may hold the note as the agent of the owner for the purpose of 
making demand and protest. bid. 

A memorandum upon the note, that the “third indorser, J. P. Harrison, lives 
at Vicksburg,” was not sufficient to go to the jury as evidence of an agree- 
ment upon his part to receive notice through the post-office. bid. 

Where a promissory note, payable to a firm, was signed by one of the partners 
in the firm together with two other persons, and suit was brought upon it 
against these two other persons in the name of the payee partner, upon the 
ground, that the note was intended for his individual benefit, and that the 
insertion of the name of the firm as payees was an error, it was clearly his 
duty to prove such error upon the trial. MdcMicken v. Webb, 292. 

If these two other persons were merely sureties (a fact for the jury), proof of 
such error would not make them liable beyond the terms of their contract, 
unless they were privy to and agreed tothe same. Neither a court of law nor 
equity will lend its aid to affect sureties beyond the plain and necessary im- 
port of their undertaking. This is the doctrine of this court, of the State 
courts, and of England. Jbid. 


. The payee partner having brought into the evidence the terms upon which the 


partnership was dissolved, by which it appeared to be his duty. to collect the 
assets, pay the debts, and settle the concerns of the partnership, it was compe- 
tent for the jury to judge whether the note was given provisionally and de- 
signed to abide the settlement of the affairs of the firm, and if so, then it 
became necessary for the payee partner to prove the fulfilment of these duties 
before any right of action upon the note accrued to him. bid. 


17. The note being drawn by one of the partners payable to his own firm, this 


drawer partner was entitled to one half of it, and the obligation of the sureties 
was diminished pro tanto. Ibid. 


CONSTITUTIONAL LAW. 
1. The decisions of this court in Groves v. Slaughter, 15 Peters, 449, and Rowan 


v. Runnels, 5 Howard, 134, again affirmed. Sims v. Hundley, 1. 


2. Under the joint resolutions of Congress, providing for the annexation of Texas 


to the United States, the officers of the navy of Texas did not pass into the 
naval service of the United States. The transfer of the navy of Texas related 
exclusively to the ships of war and their armaments. Brashear v. Mason, 92. 


3. A mandamus against the Secretary of the Navy will not lie at the instance of 


an officer to enforce the payment of his pay. bid. 

Where a bank was chartered with power to “have, possess, receive, retain, and 
enjoy to themselves and their successors, lands, rents, tenements, heredita- 
ments, goods, chattels, and effects of what kind soever, nature, and quality, 
and the same to grant, demise, alien, or dispose of for the good of the bank,” 
and also “to receive money on deposit and pay away the same free of ex- 
pense, discount bills of exchange and notes, and to make loans,” &c., and, in 
the course of business under this charter, the bank discounted and held prom- 
issory notes, and then the legislature of the State passed a law declaring that 
“it shall not be lawful for any. bank in the State to transfer, by indorsement 
or otherwise, any note, bill receivable, or other evidence of debt; and if it shall 
appear in evidence, upon the trial of any action upon any such note, bill re- 
ceivable, or other evidence of debt, that the same was transferred, the same 
shall abate upon the plea of the defendant,” —this statute conflicts with the 
Constitution of the United States, and is void. Planters’ Bank v. Sharp, 301. 


5. A decree of the Circuit Court of Rhode Island affirmed, which was a judgment 


upon a libel in personam against a steamboat company for the loss of specie 
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CONSTITUTIONAL LAW ( Continued). 
carried in their boat by one of the persons called “express carriers,” and lost 
by fire in Long Island Sound. New Jersey Steam Navigation Company v. 
Merchants’ Bank, 344. 

. A bridge, held by an incorporated company, under a charter from a State, may 
be condemned and taken as part of a public road, under the laws of that 
State. West River Bridge Company v. Diz et al., 507. 

7. This charter was a contract between the State and the company, but, like all 

rivate rights, it is subject to the right of eminent domain in the State. Ibid. 

8. The Constitution of the United States cannot be so construed as to take away 
this right from the States. bid. 

9. Nor does the exercise of the right of eminent domain interfere with the invio- 
lability of contracts. All property is held by tenure from the State, and all 
contracts are made subject to the right of eminent domain. The contract is, 
therefore, not violated by the exercise of the right. bid. 

10. The Constitution of the United States intended to prohibit all such laws im- 
airing the obligation of contracts as interpolate some new term or condition, 
oreign to the original agreement. ] 

11. Property held by an incorporated company stands upon the same footing with 
that held by an individual, and a franchise cannot be distinguished from other 
property. 

EVIDENCE. 

1. Under a plea of non assumpsit, testimony cannot be received relating to the 
yng of a party and bearing upon the jurisdiction of the court. Sims v. 

ur ie 

2. For ihe the of evidence respecting marriage, see MARRIAGE. 


EXECUTORS AND ADMINISTRATORS. 

1. The rule respecting abatement is this. If the person charged has received no 
benefit to himself at the expense of the sufferer, the cause of action does not 
survive. But where, by means of the offence, property is acquired which 
benefits the testator, there an action for the property survives against the ex- 
ecutor. United States v. Daniel, 11. 

2. As to the form of action, none will lie at common law against an executor, 
where the general issue plea is “not guilty.” bid. 

3. An action of debt will not lie against an administrator, in one of these United 
States, on a judgment obtained against a different administrator of the same 
intestate, appointed under the authority of another State. Stacy v. Thrasher, 44. 

4. The doctrine of privity examined. Ibid. 

JURISDICTION. 

1. Under a plea of non assumpsit, testimony cannot be received relating to the 
= of a party and bearing upon the jurisdiction of the court. Sims v. 

undley, 1. ; 

2. Ifa sien te the jurisdiction and a plea of non assumpsit be put in, and the issue 
be made up on the latter plea only, no notice being taken of the former, and 
upon this state of the pleadings the cause goes on to trial, the plea to the 
jurisdiction is considered as waived. Bailey v. Dozier, 23. 

3. Although the declaration began with an averment that the drawer and indor- 
ser were citizens of the same State (which, of course, would oust the jurisdic- 
tion of the Circuit Court), yet as it afterwards averred that the indorser, who 
was also the payee, was an alien and citizen of Texas, this was sufficient to 
maintain the jurisdiction. bid. 

4. Where a declaration contained special counts upon promissory notes, and also 
the common money counts, aithough the jurisdiction of the court was not ap- 
parent upon the special counts, yet the money counts, sustained by evidence, 
might have been sufficient to sustain it; and this court will presume such 
evidence to have been given if the record is silent upon the subject, and if no 
objection was made to the jurisdiction in the progress of the trial. Bank of 
United States v. Moss, 31. 

5. Judgment having been rendered for the plaintiffs, it was not competent for the 
court below to strike out the judgment at the next term, on the ground of 
supposed want of jurisdiction. tid. 

6. > _ of a court over its records and judgments examined and stated. 

bid. 

7. Where it is evident, from the record, that the whole case has been sent up to 
this court, upon a certificate of division in opinion, the case must be dismiss- 
ed for want of jurisdiction. Nesmith vy. S 41. 
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JURISDICTION (Continued). 


8. 


ll. 


13. 


14. 


16. 


18. 


An action of debt will not lie against an administrator, in one of these United 
States, on a judgment obtained against a different administrator of the same 
intestate, appointed under the authority of another State. Stacy v. Thrash- 
er, 44. 


. The doctrine of privity examined. Ibid. 
. The act of Congress, passed on the 27th of February, 1801 (2 Stat. at Large, 


103), authorizes a writ of error from this court to the Circuit Court for the 
District of Columbia in those cases only where there has been a final judg- 
ment, order, or decree in that court. Van Ness v. Van Ness, 62. 

Where the Orphans’ Court directed an issue to be sent for trial in the Circuit 
Court, which issue was, “ whether the petitioner was the widow of the deceas- 
ed or not,” and the Circuit Court proceeded to try the issue, and the jury. 
under the instructions of the court, found that the petitioner was not the wid- 
ow, exceptions to these instructions cannot be reviewed by this court on a 
writ of error. bid. 


. The certificate of the finding of the jury, transmitted by the Circuit Court to 


the Orphans’ Court, was not such a final judgment, order, or decree as is in- 

cluded within the statute. After the reception of the certificate, the Orphans’ 

— had still to pass a decree in order to settle the rights of the parties. 
bid. 

An order of the District Court, sustaining a demurrer to a petition because it 
was multifarious, and because the names of the persons claiming or in pos- 
session of the land which the petitioners alleged to belong to them were not 
set forth, was not a final judgment or decree from which an appeal lies to this 
court. Heirs of De Armas v. United States, 103. 

Where an individual has resided in a State for a considerable time, being en- 
gaged in the prosecution of business, he may well be presumed to be a citizen 
of such State unless the contrary appear. And this principle is strengthened 
when the individual lives on a plantation and cultivates it with a large force, 
claiming and improving the property as his own. Shelton v. Tiffin, 164. 


. Onachange of domicile from one State to another, citizenship may depend 


upon the intention of the individual. But this intention may be shown more 

satisfactorily by acts than declarations. An exercise of the right of suffrage 

is conclusive upon the subject; but acquiring a right of suffrage, accompanied 

54 acts which show a permanent location, unexplained, may he sufficient. 
bid. 

The facts, that the party and his wife were residents of Louisiana for more than 
two years before the commencement of the suit; that he was absent only 
once, on a visit to a watering-place; that he resided the greater part of the 
time on a plantation which he claimed as his own; that he constructed upon 
it a more secure and comfortable dwelling-house; that he observed to a wit- 
ness that he considered himself a resident, —are sufficient to justify the Cir- 
cuit Court of Louisiana in exercising jurisdiction in a suit brought against 
that party by a citizen of Missouri. bid. 


. A judgment of a State court, that the debt had been extinguished, given in an 


action which was not brought for the recovery of the debt, and which action. 
moreover, had been discontinued by the plaintiff, cannot be set up in bar of 
proceedings in the Circuit Court for the recovery of the debt, which proceed- 
ings had been commenced when the judgment of the State court was given. 
nd. 
What are final decrees from which an appeal will lie, and what are not. For- 
gay v. Conrad, 201. 


. Where the Circuit Court decreed that the complainants were entitled to two 


sevenths of certain property, and referred the matter to a master in chancery 
to take and report an account of it, and then reserved all other matters in 
controversy between the parties until the coming in of the master’s report, 
this was not such a final decree as can be appealed from to this court. Per- 
kins v. Fourniquet, 206. 


. A-decree of the Circuit Court, setting aside a deed made by a bankrupt before 


his bankruptcy; directing the trustees under the deed to deliver over to the 
assignee in bankruptcy all the property remaining undisposed of in their 
hands, but without deciding how far the trustees might be liable to the as- 
signee for the proceeds of sales previously made and paid away to the cred- 
itors; directing an account to be taken of these last-mentioned sums in order 
to a final decree, —is not such a final decree as can be appealed from to this 
court. Pulliam v. Christian, 209. 
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JURY. 

1. It was error to leave the construction of a mortgage to the jury. It is the duty 
of the court to construe all written instruments given in evidence, as a ques- 
tion of law. United States v. Hodge, 279. 

2. The question whether or not a signer of a promissory note was a surety is a 
fact for the jury. McMicken v. Webb, 292. 

3. = —" it was given provisionally to abide the settlement of a partner- 
ship. Ibid. 


LANDS, PUBLIC. 

1. Where the holder of a preémption right to lots in the town of Dubuque sold 
them to another person, the facts, that the vendor had received certificates of 
his right, although the land-officers were not satisfied with their sufficiency, 
and that the vendor acted as the undisputed owner, were sufficient to nega- 
tive the charge of fraud in his representing his title to be good. Bush v. 
Marshall, 284. 

2. The relinquishment, by the vendor, of his title to the United States, with a 
view to a public sale and completion of his title, was not fraudulent towards 
the vendee, if it was the purpose of the vendor to enable himself to convey a 
perfect title to his vendee. ‘hia. 

3. If, at the public sale, the vendee himself became the purchaser, he became a 
trustee for his original vendor; and if, at the public sale, the original vendor 
became the purchaser, the title inured to the benefit of his vendee. bid. 


LEGACY. 
See CHANCERY. 


LOUISIANA. 
See MarsHa.s. 
CHANCERY. 
MARRIAGE. 

1. Although by the code of Louisiana a person holding property by sale from a 
donee of an excessive donation is liable to the forced heir only after an execu- 
tion first had against the property of the donee, yet this rule does not apply 
to cases where the sale was made without any authority, judicial or otherwise. 
Patterson v. Gaines, 550. 

2. Where sales are made without this authority, the purchaser is presumed to have 
notice of it. It is his duty to inquire whether or not the requisitions of law 
were complied with. hid 

3. The statute of limitations which was in force when the suit was brought is that 
which determines the right of a party to sue. Ibid. 

4. By the Louisiana code of 1808, a deceased person could not, in 1811, dispose of 
more than one fifth of his property, when he had a child. The child is the 
forced heir for the remaining four fifths. bid. 


MARRIAGE. 

1. Where a marriage took place in Pennsylvania, it must be proved by the laws of 
Pennsylvania. In that State it is a civil contract, to be completed by any 
words in the present tense, without regard to form, and every intendment is 
made in favor of legitimacy. Patterson v. Gaines, 550. 

2. A marriage may be proved by any one who was present and can identify the 
parties. If the ceremony be performed by a person habited as a priest, and 
per verba de presenti, the person performing the ceremony must be presumed 
to have been a clergyman. Jbid. 

3. If the fact of marriage be proved, nothing can impugn the legitimacy of the 
issue, short of the proof of facts showing it to be impossible that the husband 
could be the father. bid. 

4. By the laws of Louisiana and Pennsylvania, a marriage between a woman and 
a man who had then another wife living was void, and the woman could 
marry again without waiting for a judicial sentence to be pronounced declar- 
ing the marriage to be void. Jbid. 

5. If she does so marry again, and the validity of her second marriage be con- 
tested, upon the ground that she was unable to contract it because the first 
marriage was legal, it is not necessary for her to produce the record of the 
conviction of her first husband for bigamy. The burden of proof lies upon 
those who make these objections to the second marriage, and the declarations 
of the bigamist, that he had a first wife living when he married the second, 
are evidence. I 

6. When, in the progress of a suit in equity, a question of pedigree arises, and there 
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MARRIAGE ( Continued). 
is proof enough, in the opinion of the court, to establish the marriage of the 
ancestor, the presumption of law is that a child born after the marriage is 
legitimate, and it will be incumbent on him who denies it to disprove it, 
although in so doing he may have to prove a negative. Ibid. 

7. Although the general rule is that a person cannot be affected, much less con- 
victed, by any evidence, decree, or judgment to which he was not actually or 
in consideration of law privy, yet it has been so far departed from as that 
wherever reputation would be admissible evidence, there a verdict between 
strangers in a former action is evidence also. bid. 


MARSHALS, UNITED STATES. 

1. The decision of this court in the case of Gwin v. Breedlove, 2 How. 29, re- 

viewed and confirmed, viz. : — 

That under a statute of Mississippi, relating to sheriffs, a summary process 
against a marshal might be resorted to, in order to enforce the payment of a 
debt, interest, and costs, for which he was liable by reason of his default ; that 
the courts of the United States could not enforce the payment of a penalty 
imposed by the State laws in addition to the money due on the execution ; 
that a marshal and his sureties could not be proceeded against, jointly, in this 
summary way, but they must be sued as directed by the act of Congress. 
Gwin v. Barton, 7. 

. Any excess of interest awarded over and above the legal rate is a penalty, and 
comes within the above rule. bid. 

3. An action on the case will not lie against the executors of a deceased marshal, 
where executions had been placed in the hands of the marshal, and false re- 
turns made on some of them, and imperfect and insufficient entries on others. 
United States v. Daniel, 11. 

4. By the laws of Louisiana, debts which are due to a defendant, against whom an 
execution has issued, may be seized and sold. But they must first be ap- 
praised at their cash value, and if two thirds of such appraised value is not 
bid, the sheriff must adjourn the sale and again advertise the property. Collier 
v. Stanbrough, 14. 

. This mode of proceeding was adopted by a rule of the Circuit Court of the 
United States, and was therefore obligatory upon the marshal. bid. 

6. Where the marshal made a sale of some promissory notes secured by mortgage, 
without an appraisement, and sold them for less than one third of their amount, 
the sale was void. bid. 

MARYLAND. 

See CHANCERY. 


MISSISSIPPI. 
See ConstiTuTIONAL Law. 
CoMMERCIAL Law. 
PATENT. 

1. When a case is sent to this court under the discretion conferred upon the court 
below by the seventeenth section of the act of July 4, 1836 (Patent Law), 5 
Statutes at Large, 124, the whole case comes up, and not a few points only. 
Hogg v. Emerson, 437. 

2. The specification constitutes a part of a patent, and they must be construed 
together. Ibid. 

3. Emerson’s patent for “certain improvements in the steam-engine, and in the 
mode of propelling therewith either vessels on the water or carriages on the 
land,” decided not to cover more ground than one patent ought to cover, and 
to be sufficiently clear and certain. Jbid. 

4. A patentee, whose patent-right has been violated, may recover damages for such 
infringement for the time which intervened between the destruction of the 
patent-office by fire, in 1836, and the restoration of the records under the act 
of March 3, 1837. Ibid. 

PLEAS AND PLEADING. 

1. Under a plea of non assumpsit, testimony cannot be received relating to the resi- 

— ‘ag a party and bearing upon the jurisdiction of the court. Sims v. 
u bi ee 

2. No action will lie, at common law, against an executor, where the general issue 
plea is “not guilty.” United States v. Daniel, 11. 

3. If a plea to the jurisdiction and a plea of non assumpsit be put in, and the issue 
be made up on the latter plea only, no notice being taken of the former, and 
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PLEAS AND PLEADING ( Continued). 
upon this state of the pleadings the cause goes on to trial, the plea to the ju- 
risdiction is considered as waived. Bailey v. ier, 23. 

4. Although the declaration began with an averment that the drawer and indor- 
ser were citizens of the same State (which, of course, would oust the jurisdic- 
tion of the Circuit Court), yet as it afterwards averred that the indorser, who 
was also the payee, was an alien and citizen of Texas, this was sufficient to 
maintain the jurisdiction. bid. 

. 5. Where a declaration contained special counts upon promissory notes, and also 
the common money counts, although the jurisdiction of the court was not 
apparent upon the special counts, yet the money counts, sustained by evi- 
dence, might have been sufficient to sustain it; and this court will presume 
such evidence to have been given if the record is silent upon the subject, and 
if no objection was made to the jurisdiction in the progress of the trial. Bank 
of United States v. Moss, 31. 

6. ere a wife sought relief by a bill in chancery from a mortgage of her sepa- 
rate property, it was no objection to the bill, as a rule of pleading, that the 
husband was made a party to it with the wife. He acts only as her prochein 
ami. Bein v. Heath, 228. 

7. The statutes of Iowa provide a mode for taking bills of exceptions, by direct- 
ing that they shall be tendered to the judge for his signature during the prog- 

- ress of the trial, although ju may, and often do, sign bills of exception, 
nunc pro tune, after the trial. Sheppard v. Wilson, 260. 

8. Such is also the English practice under the Statute of Westminster 2, and such 
is the practice recognized by this court. bid. 

9. Therefore, where a bill of exceptions was signed two years after the trial, the 
Supreme Court of Iowa were right in striking it out of the record. bid. 

10. Where, after verdict, a motion was made for a new trial, which was held under 
a continuance, and an entry was afterwards made that the motion was over- 
ruled, and judgment entered on the verdict, but, at the time of such entry and 
judgment, the court was not legally in session, it was no error in the court, at 
a subsequent and regular term, to treat the entry thus irregularly made as a 
a to decide the motion, and enter up judgment according to the verdict. 


11. The difference between this case and that of the Bank of the United States v. 
Moss (6 Howard, 31) pointed out. id. 

12. A continuance, relating back, may be entered at any time to effect the pur- 

ses of justice. } 
13. ere the bill of exceptions appears upon its face to have been regularly taken, 
the court cannot presume against the record. United States v. Hodge, 279. 

14. A motion for a new trial waives the right to a writ of error in those circuits 
only where the courts have adopted a rule to this effect; and in those circuits 
the right should be waived upon the record, before the motion for a new trial 
is heard. Ibid. 

15. The practice in Louisiana allows the sureties to be sued without joining the 

— Ibid. 

r ere the plaintiff excepted to the opinion of the court; which opinion was 
more adverse to the defendants than to the plaintiff, this court will not, at the 
instance of the plaintiff, reverse the judgment, although there may have been 
error in the instructions, provided that error consisted in giving the plaintiff 
too much. McMicken v. Webb, 292. 

PRACTICE. 

See MarsHA.s. 
PLEAS AND PLEADING. 

1. The continuance of a cause, or the refusal to continue it, rests in the sound 
discretion of the court in which the motion is made, and cannot be reviewed 
by writ of error. Sims v. Hundley, 1. 

2. No action will lie, at common law, against an executor, where the general issue 
plea is “not guilty.” United States y. Daniel, 11. 

3. By the act of May 23d, 1828 (4 Statutes at Large, 284), relating to private land 
claims in Florida, appeals from the Superior Court of the Territory of Flor- 
ida are governed by the laws of 1789 and 1803. Villabolos v. United States, 21. 

4. Therefore, where an appeal was not made in open court, and at the term at 
which the final decree was passed, a citation was necessary, which must be 


signed by a judge, and not by the clerk. See United States v. Hodge, 3 How- 
ard, 534. Ibid. 
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PRACTICE ( Continued). 


5. 


10. 


ll. 


12. 
13. 


14. 
15. 


16. 


17. 


18. 
19. 


The act of 1828, above mentioned, allowed appeals to be prosecuted witlgh 
four months, and placed them, in other respects, upon the same footing with 
writs of error under the act of 1808. Writs of error and citations are return- 
able to the term of the appellate court next following; and unless the writ 
and citation are both served before the term, the case is not removed to the 
appellate court. bid. 


. Consequently, where there was only an — of an appeal in the clerk’s office, 


and no citation served within four months, the + ao was not regularly 
brought up, and must be dismissed on motion. bid. 


. The 9th section of the act of 26th May, 1824, relative to the action of the At- 


torney-General in cases of appeal, is only directory, and its non-observance 
does not vitiate an appeal, provided it be taken by the district attorney and 


sanctioned in this court by the Attorney-Gener United States v. Ourry, 
106. 


. An attorney or solicitor cannot withdraw his name, after it has been entered 


upon the record, without the leave of the court, and the service of a citation 
upon him, in case of appeal, is as valid as if served on the party himself. 
Ibid. 


. The opinion of the court in the case of Villabolos v. The United States (ante, 


p- 81) again asserted ; viz. that the appellant must prosecute his appeal to the 
next succeeding term of this court, and whenever the appeal is taken by en- 
tering yh the clerk’s office, the adverse party must be cited to appear at that 
time. s 

Therefore, where an appeal was filed in the clerk’s office in November, 1846, 
and there was no citation to the adverse party to appear on the 7th of De- 
cember, 1846 (the commencement of the succeeding term of this court), the 
case was not removed upon that appeal. bid. 

A party may take a second appeal where the first has not been legally prose- 
cuted. But in the present case, the order of the court cannot be construed as 
a grant of a second appeal. bid. 

The appeal must therefore be dismissed, on motion. bid. 

The attention of the Cireuit Courts called to the propriety of merely announ- 
cing their opinion in an interlocutory order, and withholding a decree setting 
aside titles and conveyances until the case is ready for a final decree. For- 
guy v. Conrad, 201. 

The difference between English and American practice upon this subject ex- 

lained. bid. 
ere the defendants claimed separate pieces of property, conveyed at differ- 
ent times by separate conveyances, and the decree against them was several, 
it was not necessary for all to join in an appeal. Tid. 

Where the Circuit Court decreed that the complainants were entitled to two 
sevenths of certain property, and referred the matter to a master in chancery 
to take and report an account of it, and then reserved all other matters in 
controversy between the parties until the coming in of the master’s report, 
this was not such a final decree as can be appealed from to this court. Per- 
kins v. Fourniquet, 206. 

A motion for a new trial waives the right to a writ of error in those circuits 
only where the courts have adopted a rule to this effect; and in those circuits 
the right should be waived upon the record, before the motion for a new trial 
is heard. United States v. Hodge, 279. 

The practice in Louisiana allows the sureties to be sued without joining the 
principal. bid. 

Where the plaintiff excepted to the opinion of the court, which opinion was 
more adverse to the defendants than to the plaintiff, this court will not, at the 
instance of the plaintiff, reverse the judgment, although there may have been 
error in the instructions, provided that error consisted in giving the plaintiff 
too much. McMicken v. Webb, 292. 


. Under the peculiar circumstances of this case, the counsel for the appellees was 


permitted to strike out his appearance, but such withdrawal must not au- 


thorize a motion to dismiss for want of a citation. United States v. Yates, 
606. 


. The appearance of counsel does not preclude a motion to dismiss for the want 


of jurisdiction, or any other sufficient ground, except the want of a citation. 


It is the practice of the court to receive such motions after an appearance has 
been entered. bid. 
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PRACTICE ( Continued). 

@. Under the rules of this court, it is, in general, of no importance to the appel- 
lant, whether an appearance for the appellee is or is not entered on the rec- 
ord. If the appeal has been regularly prosecuted, he is as much entitled to 
judgment in the one case as in the other. bid. 


END OF VOLUME VI. 

















